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74 O.R. (2d) 164
[1990] O.J. No. 1378
Action No. 455/90
ONTARIO
Court of Appeal
Dubin C.J.O., in Chambers
August 3, 1990.

Civil procedure -- Parties -- Intervention -- Applicant
seeking to be added as party or as friend of court in appeal of
judgment that held statute unconstitutional and contrary to
Canadian Charter of Rights and Freedoms -- Considerations -Rules of Civil Procedure, O. Reg. 560/84, rules 13.01, 13.02.
The applicant was a non-profit corporation whose objects
included preserving Sunday as a day of rest, monitoring all
legislation bearing on Sunday labour or business and pressing
for new legislation or amendment of existing law to minimize
activity on Sunday. While, historically, members of the
applicant were drawn from religious groups, the majority of its
members now were representatives of trade unions, small retail
businesses and trade associations. The applicant applied for
leave to intervene as an added party or as a friend of the
court in pending appeals of a judgment that held the Retail
Business Holidays Act, as amended in February 1989,
unconstitutional and in contravention of the Canadian Charter
of Rights and Freedoms.

1990 CanLII 6886 (ON CA)

Regional Municipality of Peel and Attorney General of Ontario
v. Great Atlantic & Pacific Co. of Canada Ltd.,
Loblaws Supermarkets Ltd., Steinberg Inc.
(c.o.b. Miracle Food Mart) and Oshawa Group Ltd.

In determining whether an application for intervention should
be granted the matters to be considered were the nature of the
case, the issues which arise and the likelihood of the
applicant being able to make a useful contribution to the
resolution of the appeal without causing injustice to the
immediate parties. In constitutional cases, including cases
under the Charter, there has been a relaxation of the rules
governing applications for leave to intervene and an increase
in the desirability of permitting intervention because the
judgments in these cases have a great impact on others who are
not immediate parties. In this case, although the applicant's
argument may overlap with the argument of the Attorney General
in support of the legislation the applicant represented a very
large number of individuals who had a direct interest in the
outcome, had special knowledge and expertise of the subjectmatter and was in a position to place the issues in a
slightly different perspective from that of the Attorney
General. Since the Retail Business Holidays Act does not affect
the applicant corporation as such or its employees, it was not
appropriate to grant leave as an added party under rule 13.01
of the Rules of Civil Procedure. Subject to certain conditions,
it was appropriate to grant leave to intervene under rule 13.02
as a friend of the court for the purpose of rendering
assistance to the court by way of argument.
Statutes referred to
Canada Business Corporations Act, R.S.C. 1985, c. C-44
Canadian Charter of Rights and Freedoms
Retail Business Holidays Act, R.S.O. 1980, c. 453
Rules and regulations referred to
Rules of Civil Procedure, O. Reg. 560/84, rules 13.01 [am. O.
Reg. 221/86, s. 1], 13.02, 13.03(2) [am. O. Reg. 221/86, s.
1]

1990 CanLII 6886 (ON CA)

Held, subject to certain conditions, leave should be granted
to the applicant to intervene as a friend of the court.

David A. McKee, for People for Sunday Association of Canada,
applicant for leave to intervene.
Elizabeth C. Goldberg and Hart Schwartz, for Attorney General
of Ontario.
Robert S. Russell and Freya J. Kristjanson, for Loblaws
Supermarkets Ltd.
Julian N. Falconer, for Great Atlantic & Pacific Co. of
Canada Ltd.
John B. Laskin and Kent E. Thomson, for Oshawa Group Ltd.
Robert J. Arcand and Sharon M. Addison, for Steinberg Inc.
(c.o.b. Miracle Food Mart).
Angus T. McKinnon, for Hudson's Bay Co.

DUBIN C.J.O.:-- This is an application by the People for
Sunday Association of Canada for leave to intervene as an added
party or as a friend of the court in the appeals now pending
from the judgment [in the High Court of Justice on June 22,
1990] of Mr. Justice Southey [reported 73 O.R. (2d) 289, 90
C.L.L.C. Paragraph14,023], who held that the Retail Business
Holidays Act, R.S.O. 1980, c. 453 (the Act), as amended in
February 1989, is in contravention of the Canadian Charter of
Rights and Freedoms and is thereby unconstitutional.
This is the first time that the constitutionality of the
Retail Business Holidays Act, as amended, has come before this
court, although it has twice before considered the
constitutionality of its predecessor.
The applicant is a non-profit organization incorporated under

1990 CanLII 6886 (ON CA)

APPLICATION for leave to intervene as added party or friend
of the court.

(a) To affirm Sunday as a unique weekly opportunity, for as
many people as possible, to enjoy spiritual, physical, moral
and cultural renewal;
(b) To cultivate the conviction of Canadian people that the
preservation of Sunday as the national, weekly day of rest is
necessary for the well-being of the individual, the family and
the community;
(c) To monitor carefully the drafting and enactment of all
legislation bearing on Sunday labour or business and to press
for new legislation or amendment of existing law where deemed
necessary to minimize activity on Sunday;
(d) To encourage active enforcement of laws protecting the
special status of Sunday.
Historically, the membership of the Association was drawn
from religious groups. While certain of such groups are still
members of the Association, the majority of its members are
representatives of trade unions, small retail businesses and
trade associations. Included in its membership is a trade
union, the majority of whose members work in the retail food
sector. The membership also includes retail associations which
represent small retail businesses, often owned and operated by
single families.
Over the years the Association has taken an active role on
issues arising under the present statute, as well as its
predecessor, and, in particular, has addressed the role that
municipalities play in the present Act, a core factor in the
reasons for judgment of Mr. Justice Southey.
In constitutional cases, including cases under the Canadian
Charter of Rights and Freedoms, which is the case here, the
judgment has a great impact on others who are not immediate
parties to the proceedings and, for that reason, there has been
a relaxation of the rules heretofore governing the disposition

1990 CanLII 6886 (ON CA)

the Canada Business Corporations Act, R.S.C. 1985, c. C-44. The
current objects of the corporation include:

The Attorney General for Ontario supports this application
for intervention, but it is opposed by all the other
respondents. The principal submission made by those who submit
that leave to intervene should not be granted is that the
interests of those whom the applicant represents are now fully
protected by the position being taken on the appeals by the
Attorney General for Ontario and, indeed, much of the evidence
relied upon by the Attorney General in the proceedings before
Mr. Justice Southey was drawn from sources that the applicant
represents.
However, in my opinion, that is not a sufficient reason in
this case to deny leave to intervene. The role of counsel for
the Attorney General for Ontario is to support the
constitutionality of the province's legislation. Although the
argument may overlap, the applicant represents a very large
number of individuals who have a direct interest in the
outcome, has a special knowledge and expertise of the subjectmatter and is in a position to place the issues in a
slightly different perspective than that of the Attorney
General.
It was also submitted that the applicant had considered
seeking the right to intervene in the proceedings before Mr.
Justice Southey and declined to do so and, therefore, should
not be permitted to intervene now. However, I do not think that
the failure to apply for intervention before Mr. Justice
Southey should foreclose the applicant's opportunity for
seeking intervention at this stage.
Although much has been written as to the proper matters to be
considered in determining whether an application for
intervention should be granted, in the end, in my opinion, the
matters to be considered are the nature of the case, the issues
which arise and the likelihood of the applicant being able to
make a useful contribution to the resolution of the appeal
without causing injustice to the immediate parties.

1990 CanLII 6886 (ON CA)

of applications for leave to intervene and has increased the
desirability of permitting some such interventions.

13.01(1) Where a person who is not a party to a proceeding
claims,
(a)

an interest in the subject matter of the proceeding;

(b) that he or she may be adversely affected by a judgment
in the proceeding; or
(c) that there exists between him or her and one or more of
the parties to the proceeding a question of law or fact in
common with one or more of the questions in issue in the
proceeding,
the person may move for leave to intervene as an added party.
(2) On the motion, the court shall consider whether the
intervention will unduly delay or prejudice the determination
of the rights of the parties to the proceeding and the court
may add the person as a party to the proceeding and may make
such order as is just.
13.02 Any person may, with leave of a judge or at the
invitation of the presiding judge or master, and without
becoming a party to the proceeding, intervene as a friend of
the court for the purpose of rendering assistance to the
court by way of argument.
. . . . .
13.03(2) Leave to intervene as an added party or as a
friend of the court in the Court of Appeal may be granted by
a panel of the court, the Chief Justice of Ontario or the
Associate Chief Justice of Ontario.
It is apparent that the Retail Business Holidays Act does not
affect the applicant corporation as such or its employees, and

1990 CanLII 6886 (ON CA)

The relevant provisions of our rules of practice relating to
intervention [Rules of Civil Procedure, O. Reg. 560/84, rules
13.01 [am. O. Reg. 221/86, s. 1], 13.02, 13.03(2) [am. O. Reg.
221/86, s. 1]] are as follows:

However, in my opinion, it is appropriate to grant leave to
intervene under rule 13.02, as a friend of the court, for the
purpose of rendering assistance to the court by way of
argument.
In the result, I would grant leave to the applicant to
intervene on such a basis subject to the following conditions:
(1) that the applicant takes the record as it is and will not
be permitted to adduce further evidence;
(2) that it will not seek costs on the appeals, but that costs
may be awarded against it;
(3) that it file its factums within seven days of having been
served with the factums of the Attorney General for Ontario;
(4) that the costs of this application will be costs in the
appeal.
Order accordingly.

1990 CanLII 6886 (ON CA)

I do not think that leave to intervene as an added party
pursuant to rule 13.01 would be appropriate.

SUPERIOR COURT OF JUSTICE - ONTARIO
RE:

Ontario Society for the Prevention of Cruelty to Animals and Johanna
MacNaughton, Applicants
AND:
The Toronto Humane Society, Alan Johnson, Alvin Tweten, Robert Hambley,
Brenda Hind, Bud Walters, Carol Lupovich, Delores Qasim, Joan Milne, Laurie
Overton, Pamela Inglis, Patricia McIlhone, Sandi Hudson, Stephen Dooley, Tim
Trow, Valerie Jones, and Public Guardian and Trustee, Respondents

BEFORE:

D. M. Brown J.

COUNSEL: W. McDowell and R. Breedon, for the Applicant
H. Rubin and F. Addario, for the Toronto Humane Society and the individual
Respondents, except Tim Trow
C. Spencer, for the Public Guardian and Trusteee
A. Linthwaite and A. Gaertner, for the proposed intervenor, Linda McKinnon, on
behalf of the Association for the Reform of the Toronto Humane Society
HEARD:

February 2, 2010.
REASONS FOR DECISION

I.

Issues

[1]
Two matters were before me: (i) the motion by Ms. Linda MacKinnon for leave to
intervene as a party in this proceeding, and (ii) the question of who should pay initially for the
fees of the monitor’s preliminary report to be delivered next week.
II.

Motion for leave to intervene

A.

The proposed intervenor

[2]
Ms. Linda MacKinnon, a member of the Toronto Humane Society (“THS”), sought leave
to intervene as a party in this proceeding pursuant to Rule 13.01 of the Rules of Civil Procedure.

2010 ONSC 824 (CanLII)

CITATION: OSPCA v. Toronto Humane Society, 2010 ONSC 824
COURT FILE NO.: CV-09-393965
DATE: 20100203
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to provide a credible association for the gathering and dissemination of facts and
background on the current Board and management of [THS] relative to animal care,
treatment of staff and volunteers, fiscal accountability and governance matters, and to
create public awareness of these issues in an effort to bring about reform and renewal of
the THS for the benefit of the animals and our community.
[3]
In her affidavit Ms. MacKinnon identified a number of concerns by ART about the ongoing governance of THS: (i) inadequate answers by THS directors to questions from members;
(ii) the lack of a nominating committee for members of the Board; (iii) a “closed shop”
environment amongst current Board members; (iv) the lack of information about how to run for
the Board; and (v) a lack of clarity in the membership list about which persons are voting
members. ART members are also concerned about the on-going allegations against THS
regarding inadequate animal care, as well as about the manner in which charitable donations are
spent.
B.

The proposed scope of intervention

[4]
Ms. MacKinnon seeks to intervene as an added party with a party’s full rights of
participation – i.e. the right to file evidence, cross-examine any witness, and make submissions at
the hearing of the application. She would like the opportunity to file evidence on governance,
finance, and animal welfare issues. Her counsel stated that Ms. MacKinnon had not yet decided
which affiants she might wish to cross-examine, but undertook to ensure that any crossexamination would not duplicate that conducted by any other counsel.
[5]
Ms. MacKinnon wishes to seek relief in this proceeding under the Corporations Act,
specifically the calling and supervision of a special general meeting of THS members to elect a
new Board of Directors.
[6]
If granted leave to intervene, Ms. MacKinnon would not be seeking her costs of
participation.
C.

Analysis

C.1

The legal framework

[7]
A person may move for leave to intervene as an added party if the person claims (a) an
interest in the subject matter of the proceeding, (b) that the person may be adversely affected by
a judgment in the proceeding, or (c) that there exists between the person and one or more of the
parties to the proceeding a question of law or fact in common with one or more of the questions
in issue in the proceeding: Rule 13.01(1). A court must consider whether the intervention will
unduly delay or prejudice the determination of the rights of the parties to the proceeding and the

2010 ONSC 824 (CanLII)

Ms. MacKinnon has been a member of THS since February, 2007 and ran unsuccessfully for the
Board of Directors in September, 2009. She is a member of a group called the Association for
the Reform of the Toronto Humane Society (“ART”) which has been in existence since
November, 2007. ART consists of about 15 members and volunteers of the THS and seeks:

- Page 3 -

[8]
As has been noted in the jurisprudence, cases in which intervention requests are made fall
along a continuum ranging from constitutional and public interest cases at one end, to strictly
private litigation at the other: Authorson (Litigation Guardian of) v. Canada (Attorney General),
[2001] O.J. No. 2768 (C.A.), para. 9. Where the intervention is in a Charter case, usually at least
one of three criteria must be met by the intervenor: it has a real substantial and identifiable
interest in the subject matter of the proceedings; it has an important perspective distinct from the
immediate parties; or, it is a well recognized group with a special expertise and a broadly
identifiable membership base: Bedford v. Canada (Attorney General), 2009 ONCA 669.
[9]
By contrast, Ontario courts have interpreted Rule 13 more narrowly in conventional, nonconstitutional litigation, and the Court of Appeal has cautioned that the “intervention of third
parties into essentially private disputes should be carefully considered as any intervention can
add to the costs and complexity of litigation, regardless of an agreement to restrict submissions”:
Authorson, supra., para. 8.
[10] The over-arching principle guiding any court considering a request to intervene was
stated by Dubin C.J.O. in Peel (Regional Municipality) v. Great Atlantic & Pacific Co. of
Canada (1990), 74 O.R. (2d) 164 (Ont. C.A.) as follows, at p. 167:
Although much has been written as to the proper matters to be considered in
determining whether an application for intervention should be granted, in the end,
in my opinion, the matters to be considered are the nature of the case, the issues
which arise and the likelihood of the applicant being able to make a useful
contribution to the resolution of the appeal without causing injustice to the
immediate parties.
C.2

Application of the factors

[11] As a member of THS Ms. MacKinnon certainly has an interest in the subject matter of
this proceeding which has called into question the adequacy of the care given by the Society to
animals in its control, as well as the Society’s expenditures of its charitable receipts.
[12] I am less convinced that Ms. MacKinnon might be adversely affected by a judgment in
this proceeding. If granted, none of the relief sought by the Ontario Society for the Prevention of
Cruelty against Animals (“OSPCA”) and Dr. Johanna MacNaughton – the appointment of a
receiver and manager, the calling of a special general meeting and a direction to the Public
Guardian and Trustee to inquire into the affairs of THS – would prejudice Ms. MacKinnon; on
the contrary, she seeks some of the same relief. If the application is not granted, it would remain
open to Ms. MacKinnon, as a member of THS, to attempt to exercise her rights under the
Corporations Act to requisition a special meeting of THS members.
[13] Nor do I see a commonality of questions of law or fact with the issues raised by Ms.
MacKinnon and those raised in the notice of application. Ms. MacKinnon has not commenced

2010 ONSC 824 (CanLII)

court may add the person as a party to the proceeding “and may make such order as is just”: Rule
13.01(2).

her own proceeding against THS under the Corporations Act. Further, as I read her affidavit,
Ms. MacKinnon’s interest focuses on concerns she and others in ART have regarding the
governance structure of the THS. The OSPCA has not filed evidence on governance issues.
Although it seeks some relief under the Corporations Act, such relief appears to be based on
issues raised by the applicant regarding the adequacy of animal care provided by THS and its
management of charitable receipts. As I read her affidavit Ms. MacKinnon wishes to expand the
issues for determination in this proceeding by calling into question the responsiveness of the
THS Board to members’ concerns and the ease with which members can seek election to the
Board.
[14] Nevertheless, the criteria enumerated in Rule 13.01(1) are disjunctive, and Ms.
MacKinnon certainly has an interest in the subject matter of the proceeding.
[15] Turning to the consideration of the discretionary factors under Rule 13.01(2), this case
stands closer to the private litigation end of the continuum than the public interest end. True, a
public dimension exists in this proceeding since THS is a charity and, as such, THS and its
directors owe certain duties to the public, especially those who contribute to its operations.
However, this proceeding originated with specific allegations made by the OSPCA, a body
charged by statute to supervise and enforce standards of animal care in this province, about the
care given by THS to animals in its charge.
[16] The applicants have alleged certain breaches of the trust created for the charitable
purposes of the THS: Charities Accounting Act, s. 10(1). Those allegations have engaged the
supervisory jurisdiction of this court over charities. THS is responding to those allegations. I do
not think it would be fair to the respondents to permit an intervenor to expand the scope of
allegations in this proceeding, which is what I perceive would be the effect of granting leave to
Ms. MacKinnon to intervene with the full rights of a party. As I stated during the hearing, this
proceeding is not a public inquiry into the affairs of the THS; it is an adjudication of specific
allegations made by the applicants against the respondent.
D.

Conclusion

[17] I therefore will not grant leave to Ms. MacKinnon to intervene as an added party with full
rights of participation. That said, I think that Ms. MacKinnon, as a member of the THS who has
demonstrated an on-going interest in the affairs of the charity, could make a useful contribution
to the resolution of the application by intervening as a friend of the court for the purpose of
rendering assistance to the court by way of argument: Rule 13.02. I therefore grant her leave to
intervene as a friend of the court with the right to file a factum of no more than 15 pages and to
make oral submissions at the hearing of the application of up to 30 minutes. Ms. MacKinnon
must accept the record as formed by the parties and cannot seek her costs of participation. Ms.
MacKinnon also must abide by the schedule which I will set for this matter following the hearing
this Friday.
III.

Costs of the monitor

2010 ONSC 824 (CanLII)
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[18] During the past week counsel have worked hard to develop a formal order regarding the
appointment of the monitor to prepare a report for this court, and I commend them on their
efforts. One point of dispute remains – who should pay initially for the monitor’s fees in
preparing the preliminary report? The THS submitted that the OSPCA and it should bear equal
responsibility for the costs of the report; the OSPCA argued that THS should bear the initial
costs, with the ultimate responsibility for costs to be determined upon the final adjudication of
the application.
[19]

In my reasons last week granting interim relief and appointing the monitor I wrote:
[94] In its application materials the OSPCA proposed the appointment of Mr. Bryan
Tannenbaum, a Chartered Accountant with Deloitte & Touche LLP, as receiver and
manager of the THS. Although such relief was not requested on this interim motion, I
have not been impressed with the quality of evidence filed by the THS through the two
affidavits of its controller; it posed more questions than it answered. Given the urgency
of the matter and the serious questions raised by the evidence about the current financial
status of the THS, I am not prepared to leave it to the charity to place before the court the
evidence it chooses about its financial health. I therefore draw on the inherent
jurisdiction of this court to supervise charities and section 10(1) of the CAA to appoint
Mr. Bryan Tannenbaum to act as monitor of the business and financial affairs of the THS,
and to inquire into and to report on the charity’s financial health: OSPCA v. Toronto
Humane Society, 2010 ONSC 608 (CanLII). (emphasis added)

Since my appointment of the monitor stemmed, in large measure, from the inadequacy of the
financial information filed by THS, I think it appropriate that THS initially should pay for the
monitor’s fees, subject to the ultimate decision on costs following the final determination of the
application.
[20]

Accordingly, paragraph 9 of the draft order submitted by the parties shall read as follows:
9.
THIS COURT ORDERS that the fees and disbursements of the Monitor and its
legal counsel shall be due and payable by THS on an interim basis when presented with
such accounts and shall be paid forthwith upon presentation of such accounts. The THS
is hereby authorized and directed to pay on an interim basis all accounts of the Monitor
and its legal counsel so presented on a weekly basis. Upon the disposition of this
application, the parties may make submissions as to who should bear the ultimate
responsibility for payment of the fees and disbursements of the Monitor and its legal
counsel.

D. M. Brown J.

2010 ONSC 824 (CanLII)
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Date: February 3, 2010

SUPERIOR COURT OF JUSTICE - ONTARIO
(DIVISIONAL COURT)

RE:

ONTARIO HUMAN RIGHTS COMMISSION, COMMISSION
(RESPONDENT) and CONNIE HEINTZ, COMPLAINANT (RESPONDENT)
v. CHRISTIAN HORIZONS, RESPONDENT (APPELLANT)

BEFORE:

Justice David Aston

COUNSEL: Anthony D. Griffin, for the Ontario Human Rights Commission
Peter Jervis, for the proposed Intervener, The Evangelical Fellowship of Canada
Cynthia Petersen, for the proposed Intervener, Egale Canada Inc.
Iain Benson/Frank Perruccio, for the proposed Intervener, Ontario Conference of
Catholic Bishops
William Sammon, for the proposed Intervener, Canadian Council of Christian
Charities
HEARD AT TORONTO:

December 17, 2008

ENDORSEMENT
Aston J.
[1]

There are four motions before the court seeking intervener status in this pending appeal to

the Divisional Court. Christian Horizons is appealing a decision of the Human Rights Tribunal
of Ontario which found that it had infringed the rights of one of its employees, Connie Heintz,
under s.5 of the Ontario Human Rights Code. The Tribunal’s decision turned on whether
Christian Horizons could bring itself within the exemption in clause 24.1(a) of the Code which
provides as follows:

2008 CanLII 68129 (ON SCDC)

COURT FILE NO.: 221/08
DATE: 20081222

24.1 The right under section 5 to equal treatment with respect to employment is
not infringed where,
(a) a religious, philanthropic, educational, fraternal or social institution or
organization that is primarily engaged in serving the interests of persons identified
by their race, ancestry, place of origin, colour, ethnic origin, creed, sex, age,
marital status, same-sex partnership status or disability employs only, or gives
preference in employment to, persons similarly identified if the qualification is a
reasonable and bona fide qualification because of the nature of the employment;
[2]

The appeal has been perfected but no responding documents have been filed and no date

for hearing has been fixed as yet. The self represented complainant did not appear on these
motions, nor file any material.
Egale Canada Inc.
[3]

Egale Canada Inc. (“Egale”) is an organization that seeks to advance equality rights for

lesbian, gay, bisexual and trans-identified people across Canada. It has developed extensive
expertise in matters involving equality rights on their behalf through research, consultations,
publications and litigation. For the past fifteen years, Egale has been granted leave to intervene
(either as an added party or as a friend of the court) in twenty-two human rights cases and
Charter cases before Canadian courts and tribunals, including ten cases before the Supreme
Court of Canada. It has a history of working co-operatively with parties as an intervener, to
ensure that its submissions were not duplicative and it undertakes to do so in this case.
[4]

The statutory provision at issue in this appeal, s.24.1(a) of the Ontario Human Rights

Code, has potential application to a wide variety of employers and could adversely affect
equality rights of a great many employees. The court will be called upon to reconcile a conflict
between freedom from discrimination and the equality rights of employees on one hand and, on

2008 CanLII 68129 (ON SCDC)
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employers. This case is not just a private dispute between litigants. It has significant public
importance.
[5]

Egale will take a position on the appeal consistent with the complainant and the Ontario

Human Rights Commission, but has its own distinct perspective of the legal issues. I am well
satisfied that Egale has a legitimate interest in the legal issues raised on this appeal and, more
importantly, that it can provide valuable assistance to the court by way of argument. Egale does
not seek to adduce any evidence and is asking to be added as an intervener under Rule 13.02 as a
friend of the court. Subject to the terms and conditions below, Egale’s motion is granted.
Canadian Council of Christian Charities
[6]

The Canadian Council of Christian Charities (“CCCC”) also seeks leave to intervene

under Rule 13.02 as a friend of the court. It does not seek to add to the appeal record. However,
CCCC does seek to formally add a Charter issue to the issues on appeal.
[7]

In Parks v. Christian Horizons (No. 1)(1992) 16 C.H.R.R. D/40, the Ontario Human

Rights Tribunal found that Christian Horizons had the benefit of the exemption in s.24.1(a) of
the Code. When faced with the complaint of Connie Heintz, Christian Horizons was apparently
content to rely on that decision and did not raise any Charter issue before the Tribunal.
However, in the instant case, the Tribunal refused to follow the Parks decision and interpreted
s.24.1(a) of the Code differently. The threshold issue on this appeal is going to be which
interpretation of s.24.1(a) ought to prevail; the interpretation in Parks or the interpretation in this
case.
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As an exercise in statutory interpretation, this appeal will need to consider a contextual

analysis that will likely engage consideration of Charter values. I am satisfied that all four
proposed interveners may have a useful contribution to make in that regard.
[9]

Whether or not this appeal will also engage the question of the constitutional validity of

s.24.1(a) of the Code is a decision that will have to be made by the panel hearing the appeal.
[10]

The CCCC has served Notice of a Constitutional Question on both the federal and

provincial Attorneys General, questioning the constitutional validity of both s.24.1(a) and 41.1(a)
of the Ontario Human Rights Code. Using s.52 of the Charter, CCCC seeks to strike out the
words “primarily engaged in serving the interests of persons identified by their … creed…” from
s.24.1(a) and to strike down s.41.1(a) of the Code in its entirety.
[11]

In this regard, the CCCC seeks a remedy that is well beyond what the appellant itself

seeks as a remedy, or has placed in issue with the Notice of Appeal. The appellant, Christian
Horizons, does seek to strike out the same provisions in s.24.1(a) of the Human Rights Code,
though this remedy was not raised with the Tribunal. However, it does not otherwise challenge
the constitutional validity of the Code. In relation to s.41.1(a), the appellant simply states “the
Tribunal erred in imposing an over-broad remedy” in its articulated grounds for appeal.
[12]

The CCCC is an association of charities within the Christian community. It was founded

in 1972 to foster good stewardship practices by Christian charities, to enable them to more
effectively conduct their Christian work. It has become an umbrella organization for a large
number of members, Christian Horizons being one of them. Over the last two decades it has been
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party or an intervener in the past, including specifically in the Parks case. CCCC’s involvement
in that case went beyond its role as an intervener. In Parks, the Ontario Human Rights Tribunal
provided guidelines to Christian Horizons on the specifics of doctrinal or “Lifestyle Statements”
employees would sign as a condition of employment with Christian Horizons. In response to the
guidelines, the CCCC helped establish standards for other charities and Christian organizations.
[13]

I am well satisfied that the CCCC have identified a specific perspective that may assist

the court in its interpretation of s.24.1(a). Furthermore, if the panel hearing this appeal is
prepared to entertain Charter challenges not raised with the Tribunal itself, the CCCC may have
to take the lead for those grounds of appeal. It served the Notice of Constitutional Question,
though the appellant itself did not.
[14]

Subject to the terms and conditions below, the CCCC is granted Intervener status as a

friend of the court pursuant to Rule 13.02.
Ontario College of Catholic Bishops
[15]

Unlike Egale and the CCCC, the Ontario College of Catholic Bishops (“OCCB”) seeks to

file additional evidence as part of the appeal record. Its request for intervener status should
therefore be considered under Rule 13.01; as an added party rather than as a friend of the court.
The three affidavits that OCCB seeks to put before the appeal panel are contained in its Motion
Record.
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The OCCB seeks to advance the Roman Catholic religion in Ontario through pastoral

activities and projects which do not distinguish between the public that is served and whether or
not those members of the public are adherents of the Roman Catholic faith. The “special
employment” provision in s.24.1(1) of the Code has direct implications for Roman Catholics in
Ontario. The OCCB’s position on the appeal will support Christian Horizons, but it also offers a
different perspective: that a purposive interpretation of the legislation requires recognition of the
“public benefit” which religion provides.
[17]

I am satisfied that the OCCB meets the criteria set out in Rule 13.01(1). It has an interest

in the subject matter of the proceeding and may be adversely affected by the decision in the
proceeding. It offers another perspective on the legal issues on the appeal.
[18]

On a motion for leave to intervene as an added party, the court must also consider

whether the intervention will unduly delay or prejudice the determination of the rights of the
parties to the proceeding. It seems to me the affidavit of David Lyon, sworn November 28,
2008, that is part of the OCCB’s Motion Record, is essential to the perspective that the OCCB
will bring to the court in its submissions. However, the other two affidavits included in OCCB’s
Motion Record are problematic because they are in large part argumentative and because there
are questions about admissibility and potential prejudice.

Most of the admissible factual

assertions in those affidavits simply go to the issue of whether the OCCB has an interest in the
proceeding and why it should be an intervener rather than to the merits of the appeal or the relief
sought on appeal. The evidence the OCCB seeks to file on the appeal needs to be curtailed
somewhat.
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I am satisfied that the OCCB may provide valuable assistance to the court in advancing

the perspectives outlined in paragraphs 17 through 21 of the OCCB factum. Leave is granted to
the OCCB to intervene as an added party and to file as part of the Appeal Record, the affidavit of
David Lyon sworn November 28, 2008 and a further affidavit not more than two pages in length
should it choose to do so.
The Evangelical Fellowship of Canada
[20]

The Evangelical Fellowship of Canada (“EFC”) also seeks to supplement the Appeal

Record with new evidence. Unlike the OCCB, the EFC does not provide a copy of the affidavit
evidence it wishes to add to the record. Counsel advises that he needs until the third week of
January, 2009, to deliver his affidavit material. It is suggested that, rather than reviewing
proposed affidavit material now, the court could put a limit on the number of affidavits, the
number of pages, and the issues that are to be addressed and then the court could perhaps reserve
the right to review the material for compliance at a later date. I am not prepared to engage in that
kind of process in this case.
[21]

It is important to note that Christian Horizons adduced expert evidence at the hearing

before the Tribunal from the Reverend Dr. Stiller.

The Tribunal accepted Dr. Stiller’s

qualification as an expert in Evangelical Christianity. Dr. Stiller had been the president of EFC
for twelve years. I fail to see the need to expand on the evidence that was already presented at
the Tribunal, or that could have been presented, through Dr. Stiller.
[22]

EFC is a national association of Evangelical Christian Protestant churches and

associations. It is a large interdenominational organization. It describes its unique perspective on
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the poor, the needy, the homeless the sick and the weak..
[23]

I am satisfied that EFC, its members and affiliates have an interest in the appeal and

could be adversely affected if the decision under appeal is allowed to stand. EFC has extensive
experience as an intervener in court proceedings, understands its role, and may be able to make a
useful contribution to the appeal. Leave to file affidavit material is denied, but EFC is granted
Intervener status as a friend of the court.
Christian Horizons
[24]

Christian Horizons supported the proposed interventions by CCCC, OCCB and EFC and

took no position with respect to the proposed intervention of Egale. Christian Horizons also
submitted that there should be no costs of the motion to intervene and no subsequent costs for or
against the interveners on appeal.

Christian Horizons did ask for permission to file a

supplementary or reply factum after receiving the factum of Egale, in order to address any
additional issues or arguments raised by Egale as Intervener.
[25]

I wish to emphasize again in this endorsement that the appellant did not serve any notice

of constitutional question with respect to s.24.1(a) of the Code and does not even refer to
s.41.1(a) in its Notice of Appeal. Whether the panel hearing the appeal allows the parties or the
Interveners to raise constitutional issues for the first time on the appeal is an open issue.
Terms and Conditions
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The OCCB is added as a party to the appeal and is entitled to supplement the Appeal

Record within the next twenty days with the Affidavit of Dr. Lyon and a further affidavit not
more than two pages in length. The other three moving parties are granted intervener status as
friends of the court.
[27]

The CCCC, OCCB and EFC shall serve and file their facta within the next twenty-five

days. The responding facta of the OHRC and the respondent Connie Heintz shall be served and
filed within twenty days thereafter.. The factum of Egale shall be served and filed within ten
days after that. The appellant Christian Horizons shall have a further ten days to serve and file a
supplementary or responding factum, limited to any issues raised by Egale.
[28]

The facta of the interveners shall be limited to twenty-five pages or less.

[29]

Subject to the discretion of the panel hearing the appeal, oral submissions by the

interveners shall be limited to forty minutes or less.
[30]

Intervener status is granted on the basis that none of the interveners are seeking costs of

this motion or on the appeal itself.

_____________________________
Aston J.

DATE:

December 22, 2008
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NORDHEIMER J.:

[1]

There are eleven motions for leave to intervene in this judicial review application brought

on behalf of fourteen organizations and individuals.

On August 18, 2014, Associate Chief

Justice Marrocco made an order, pursuant to r. 13.03(1) of the Rules of Civil Procedure, R.R.O.
1990, Reg. 194, designating me as the judge to hear and determine all motions for leave to
intervene in this proceeding.
[2]

I will begin by setting out the basic principles that apply to motions to intervene since

they are common to all of the motions. I will then very briefly set out the facts of this case in
order to provide some framework for the motions to intervene. Next, I will briefly summarize
who each of the proposed interveners are and the issues that they seek to address if granted
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intervener status.

Thereafter, I will set out my conclusions as to who should be granted

intervener status and why I have reached those conclusions.

Finally, I will address the terms

The principles
[3]

Rule 13.02 is the relevant rule applicable to these motions. It reads:
Any person may, with leave of a judge or at the invitation of the presiding judge
or master, and without becoming a party to the proceeding, intervene as a friend
of the court for the purpose of rendering assistance to the court by way of
argument.

[4]

There does not appear to be any dispute between the various parties as to the relevant

principles that are to guide the court’s decision whether to grant leave to intervene on this basis.
Those principles begin with the decision in Peel (Regional Municipality) v. Great Atlantic &
Pacific Co. of Canada Ltd. (1990), 74 O.R. (2d) 164 (C.A.) where Dubin, C.J.O. said, at p. 167:
Although much has been written as to the proper matters to be considered in
determining whether an application for intervention should be granted, in the end,
in my opinion, the matters to be considered are the nature of the case, the issues
which arise and the likelihood of the applicant being able to make a useful
contribution to the resolution of the appeal without causing injustice to the
immediate parties.
[5]

Those basic principles were expanded upon somewhat as they apply to cases involving

the Canadian Charter of Rights and Freedoms by the subsequent decision in Bedford v. Canada
(Attorney General) (2009), 98 O.R. (3d) 792 (C.A.) where the court said, at para. 2:
Where the intervention is in a Charter case, usually at least one of three criteria is
met by the intervenor: it has a real substantial and identifiable interest in the
subject matter of the proceedings; it has an important perspective distinct from the
immediate parties; or it is a well recognized group with a special expertise and a
broadly identifiable membership base.
[6]

I do not view the criteria set out in Bedford, though, as overriding the fundamental

requirements set out in Peel.

In other words, it is not sufficient to be granted status as an

intervener for a proposed intervener to just satisfy one of the Bedford criteria.

I reach that
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conclusion because if the criteria in Bedford were to be read literally, since they are stated to be
disjunctive as opposed to conjunctive, an organization that was, for example, a well-recognized

intervener even though they did not offer a perspective different from that of the parties.

That

would not be an acceptable result and thus it should be self-evident that something more than just
satisfying that one criterion is necessary.
[7]

I conclude, therefore, that, even under the principles set out in Bedford, a proposed

intervener must still satisfy the basic requirement that their participation will result in them
making a useful and distinct contribution not otherwise offered by the parties.

Concluding that

that is a basic requirement is consistent with the principles employed by the Supreme Court of
Canada and enunciated by McLachlin J. in R. v. Finta, [1993] 1 S.C.R. 1138 at para. 5:
The criteria under Rule 18 [now rule 57] require that the applicant establish: (1)
an interest and (2) submissions which will be useful and different from those of
the other parties. [emphasis added]
[8]

I believe that it is helpful to mention three other principles that govern the granting of

intervener status. First, it is a general principle that the threshold for granting intervener status in
a public interest or public policy case, is lower than it is for a private interest case: Jones v.
Tsige (2011), 106 O.R. (3d) 721 (C.A.). There is no dispute that the issues raised in this case
engage both the public interest and public policy.
[9]

Second, in Charter cases, it is recognized that it is important for the court “to receive a

diversity of representations reflecting the wide-ranging impact of its decision”:

Ontario

(Attorney General) v. Dieleman (1993), 16 O.R. (3d) 32 (Gen. Div.).
[10]

Third, it is also a principle that the fact that the proposed intervener is not indifferent to

the outcome of the appeal is not a reason to deny it the right to intervene: Oakwell Engineering
Ltd. v. Enernorth Industries Inc., [2006] O.J. No. 1942 (C.A.) at para. 9. I would add one
observation regarding the application of that principle, however. It seems to me that when there
are multiple applicants for leave to intervene, some of which favour the position of the
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applicant/appellant while others favour the position of the respondent, the court should take into
account the general desire that there should, in the end result, be some balance between the

secondary consideration to the main considerations established by the decision in Peel, it is
nonetheless a factor that should be considered in the overall mix.
Background
[11]

Trinity Western University (“TWU”) is a Christian university located in Langley, British

Columbia.

TWU submitted a proposal to establish a School of Law to the British Columbia

Ministry of Advanced Education and the Federation of Law Societies of Canada in June 2012.
The new law school is planned to start in September 2016.
[12]

Of relevance to this matter is the fact that all TWU students, faculty and staff are required

annually to sign a Community Covenant Agreement.

Contained within the Community

Covenant Agreement are a variety of terms by which TWU community members agree to
regulate their conduct through, among other things, voluntarily abstaining from various actions
including “sexual intimacy that violates the sacredness of marriage between a man and a
woman”.
[13]

TWU has sought accreditation for its law school from a number of Provincial law

societies. In April of this year, the Law Society of Upper Canada (“LSUC”) voted against the
accreditation of TWU’s proposed new law school. TWU has brought an application for judicial
review of that decision before this court.
The proposed interveners
[14]

I now turn to each of the proposed interveners and the issues that they propose to address

if granted intervener status.

I will provide just a brief summary of both the nature of the

proposed interveners and their issues.

I believe that a brief summary is sufficient for the

purposes of these motions in terms of explaining who the proposed interveners are and what they
submit they can add to the consideration of the issues raised by this judicial review application. I
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intervene.

A.

Canadian Council of Christian Charities

[15]

The Canadian Council of Christian Charities (“CCCC”) was founded in 1972 to aid in

ensuring that Christian charities in Canada would follow good stewardship practices and thus be
more effective in conducting their Christian work.
charities.

It is an association made up primarily of

CCCC provides assistance to such charities in management and accountability

including tax and accounting compliance.
[16]

CCCC currently serves over 3,300 charities.

questions that arise.

It provides advice and answers specific

CCCC employs lawyers in-house to assist these charities and also

represents their interests in submissions to governments and before the courts.

Of note is that

included within the membership of CCCC are fifty- four colleges and universities.
[17]

If granted intervener status, CCCC will advance arguments outlining the wide application

of this court’s pending decision on religious communities and charities across Canada.

It will

also address potential impacts on post-secondary universities that may arise from the decision
including other disciplines that may be subject to regulatory approval.
B.

The Christian Legal Fellowship

[18]

The Christian Legal Fellowship (“CLF”) was founded in the mid-1970s. It is a national

non-profit association of lawyers, law students and law professors, among others. The CLF has
over 550 active members drawn from more than thirty Christian denominations.

The CLF

includes among its members current law students who hold undergraduate degrees from TWU.
[19]

The CLF includes among its objects a commitment “to encourage and facilitate among

Christians in the vocation of law the integration of a biblical faith with contemporary legal,
moral, social and political issues”.

It has a particular interest in how the regulation of the

practice of law and legal education in Canada can place limits on the rights to religious
freedoms.
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[20]

If granted intervener status, CLF will argue before this court that freedom of religion

includes the right to have a religiously informed conception of marriage and sexuality; that the

professionals to hold such religious views and that the accreditation decision violates the Charter
rights of such professionals by infringing on their rights to religious freedom and freedom of
expression.
C.

Justice Centre for Constitutional Freedoms

[21]

The Justice Centre for Constitutional Freedoms (“JCCF”) was established as a non-profit

corporation in 2010. It is a registered charitable organization based in Calgary, Alberta whose
mission is to promote and defend the constitutional freedoms of Canadians through litigation and
education. The JCCF acts for citizens whose Charter rights have been infringed by government.
[22]

If granted intervener status, the JCCF will argue that the Charter freedom of association

protects the rights of individuals to associate with an organization even if that organization
espouses unpopular beliefs and practices. JCCF will also argue that the accreditation decision of
the LSUC infringes the freedom of religion and freedom of expression of the TWU students.
D.

The Association for Reformed Political Action Canada

[23]

The Association for Reformed Political Action Canada (“ARPAC”) is a non-profit

organization devoted to educating, equipping and assisting members of Canada’s Reformed
churches and the broader Christian community.

ARPAC believes that Christian faith must be

applied to Canadian society in both word and deed. The Reformed Christian faith upholds the
sovereignty of God and consequently the importance of applying His Word to all of life
including the social, moral and political spheres.
[24]

If granted intervener status, ARPAC will argue that the Charter right of freedom of

religion should be interpreted in the broadest sense. It will also argue that the Charter right of
freedom of association includes the protection of individuals who associate for the purpose of
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exercising their religious freedom. ARPAC will also argue that the equality rights under s. 15 of
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the Charter should be interpreted in a fashion that does not restrict other Charter rights.

E.

The Evangelical Fellowship of Canada and Christian Higher Education Canada

[25]

The Evangelical Fellowship of Canada (“EFC”) and Christian Higher Education Canada

(“CHEC”) ask collectively for intervener status.

EFC was founded in 1964 and is a national

association of Protestant denominations, churches and educational institutions. In addition, over
one hundred other organizations and post-secondary education schools are affiliated with EFC.
CHEC is a non-profit charity.

It is an association of Christian higher education institutions

across Canada that was created in 2005.
[26]

If granted intervener status, EFC and CHEC will argue that freedom of religion includes

not only the right to hold religious beliefs but the right to live one’s life according to those
They will also argue that freedom of association includes the right to practice one’s

beliefs.

religion and that includes in the classrooms of CHEC’s members. EFC and CHEC will further
argue that the accreditation decision of the LSUC infringes not only the Charter right of freedom
of religion but also equality rights under s. 15.
F.

Catholic Civil Rights League and Faith and Freedom Alliance

[27]

Catholic Civil Rights League (“CCRL”) and Faith and Freedom Alliance (“FFA”)

collectively seek intervener status.

CCRL was formed in 1985 and is a national lay Catholic

organization committed to working with the media to secure a fair hearing for Catholic or
Christian positions on issues of public debate. FFA was established in 2004 as a national nondenominational Christian organization.

It seeks to promote a Gospel-inspired conception of

freedom of religion, conscience and expression under constitutional and human rights legislation
across the country. FFA also seeks to increase public awareness regarding the potential dangers
of secularism.
[28]

If granted intervener status, CCRL and FFA will advance submissions regarding the

necessary limitations on secularism contrasted with the freedom of religion guaranteed by the
Charter.

They will argue against any concept that secularism must mean a greater absence of
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religion in public matters.

They will focus their submissions on the issues concerning secularism

and discrimination and their interplay with freedom of religion and the values of pluralism and

G.

Gerard P. Charette

[29]

Gerard P. Charette is the only individual who seeks to intervene in this matter.

Mr.

Charette is both a member of the LSUC and is an ordained Roman Catholic permanent deacon.
Mr. Charette intends to enroll in professional law courses at TWU.

Mr. Charette currently

carries on a private practice of law in Windsor, Ontario.
[30]

If granted intervener status, Mr. Charette will make submissions as to the possible impact

of the LSUC’s accreditation decision on his ability to secure continuing professional
development from a variety of organizations including the Roman Catholic Archdiocese of
Toronto.

Mr. Charette will also make submissions as to the possible impact that the LSUC’s

accreditation decision may have on his ability to continue his pro bono law practice that provides
legal assistance to Christian persons whose self-expression of religious belief has been adversely
affected by the actions of non-governmental groups or other persons.
H.

Canadian Association of Labour Lawyers

[31]

The Canadian Association of Labour Lawyers (“CALL”) is a non-profit organization of

labour and employment lawyers founded in 1989. It has over four hundred and ninety members
from forty-six law firms and thirty-five unions.

It is the only such organization of union-side

labour lawyers in Canada.
[32]

If granted intervener status, CALL will make submissions as to the appropriate balance to

be struck between religious freedom and equality rights. It will also make submissions on that
balance as it relates to the LSUC’s responsibility to accredit law schools who provide
educational services to those who will practice in a public sector legal system. It will also make
submissions on the obligations of the LSUC to consider the application of the Charter,
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applicable human rights legislation and other related legislation in making decisions about
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I. Criminal Lawyers’ Association
The Criminal Lawyers’ Association (“CLA”) is a non-profit organization founded in

1971.

It comprises over one thousand criminal defence lawyers practising in the Province of

Ontario.

The objects of the CLA are to educate, promote and represent the membership on

issues relating to criminal and constitutional law.
[34]

If granted intervener status, the CLA will argue that the LSUC, in reaching its

accreditation decision, had an obligation to protect the public interest and a duty to avoid
discrimination and promote equality in the profession. It will argue that the LSUC was entitled
to weigh and balance competing interests in coming to a decision that is in keeping with the
guiding principles set out in its governing statute.

The CLA will further argue that the LSUC

was entitled to look beyond the adequacy of the TWU curriculum in deciding whether to accredit
TWU.
J.

Out On Bay Street and OUTlaws

[35]

Out On Bay Street and OUTlaws collectively seek intervener status. Out On Bay Street

is a non-profit organization established in 2007 that facilitates the professional development of
lesbian, gay, bisexual, transgender and queer (“LGBTQ”) students as they move from school to
career.

The organization primarily serves LGBTQ students at law and business schools.

OUTlaws is an association of LGBTQ student groups at various law schools across Canada. It
seeks to advance the interests of LGBTQ law students including working towards making law
schools and legal education more inclusive of those students.
[36]

If granted intervener status, Out On Bay Street and OUTlaws will make submissions

regarding the effect of TWU’s Community Covenant Agreement on LGBTQ students. They will
also make submissions addressing the proper approach to balancing equality rights and religious
freedoms with the LSUC’s obligation to act in the public interest.

They will further make

submissions regarding the impact of the TWU covenant on the equality rights of LGBTQ
students.
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[33]

K.

The Advocates’ Society

[37]

The Advocates’ Society was established in 1963 as a province-wide professional

association for trial and appellate lawyers in Ontario.

It is a not for profit corporation that

currently represents over 5,000 advocates in Ontario as well as in other provinces. It engages in
advocacy education, legal reform and the promotion of access to, and improvement of the
administration of, justice.
[38]

If granted intervener status, The Advocates’ Society will argue that the LSUC must

advance the cause of justice, facilitate access to justice and protect the public interest. It will
also argue that the LSUC could not condone discrimination in reaching its accreditation decision
and that its conclusion in that regard respects Charter values.
Conclusions
[39]

Of the fourteen proposed interveners, the first ten (as I have listed them above) support

the position of TWU. The final four support the position of the LSUC.
[40]

I will begin my analysis by saying that I do not doubt the sincerity of the interests

displayed by all of the proposed interveners. It is clear that they all have a strong interest in the
issues raised by this judicial review application.

Also, all of the organizations are established

ones that have their own individual expertise and experience to offer. Mr. Charette also has his
own unique background and experience that could be brought to bear on the issues.
[41]

Where my difficulty arises is with the requirement that the proposed interveners offer a

viewpoint that is distinct not only from the parties but from each other. While the degree of
overlap with the parties is limited, there is some overlap nonetheless. However, in a case such as
this, a degree of overlap is going to be unavoidable. The fact that there is some overlap, though,
does not change the fact that the interveners bring a different perspective to the issues than the
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parties necessarily do.

More importantly, however, is that I see considerable overlap among the

[42]

On that latter point, I recognize that each of the proposed interveners has a slightly

different perspective on the issues raised.

They couch their proposed submissions in slightly

different terms. But in considering the issue of granting intervener status, the court does not look
for slight nuances. It looks, as was said in Bedford, for “an important perspective distinct from
the immediate parties”.

I would add to that requirement something that I believe is implicit in

the requirement itself and that is that the perspective must not only be distinct from the
immediate parties but it must also be different from the other proposed interveners. There is no
benefit to the court in hearing and determining complex issues, of the type that are raised in this
judicial review application, to have the same central points repeated by multiple interveners.
[43]

The court process is not akin to a public consultative process where every conceivable

difference of opinion or view is to be gathered and digested. The principle focus of the court is
to resolve the issues that are in dispute between the parties in accordance with the applicable
legal principles but, in doing so, to be guided by considerations of the broader impacts that the
court’s decision may have, that is, impacts beyond just the interests that the parties present. It is
to this latter consideration that the interveners can provide assistance but that assistance does not
require every permutation and combination of views to be expounded upon. If it were otherwise,
there would be no need for a threshold determination of standing for interveners to be made. We
would simply open up the process to all interested persons.
encumber the core adjudicative process, however.

Such a result would greatly

Consequently, there must be some limits

placed on the intervention process. Those limits may seem to some to be arbitrary or unfair but
it is a necessary part of deciding such matters. As Adams J. observed in Dielman, at para. 7:
Therefore, some line-drawing is inevitable.
[44]

I recognize that the task of determining which interveners bring a sufficiently distinct

perspective to the issues raised, and the amount of overlap that may be involved, is complicated
by the fact that the parties have not as yet filed their facta in this matter. I do not, therefore, have
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the benefit (nor do any of the proposed interveners) of knowing precisely what issues the parties
will address and in what manner. Nevertheless, the reality is that the scheduling requirements of

the hearing of the application for judicial review itself.
[45]

The overlap to which I make reference is most apparent in considering the applications of

CCCC, CLF, ARPAC, EFC, CHEC, CCRL and FFA.

While I repeat that each of these

organizations has its own particular viewpoint, they all essentially wish to make submissions on
the right to freedom of religion and freedom of association and how those rights cannot be
sidelined or rendered secondary to other rights. Those two freedoms, along with others, will be
central to the issues raised in the judicial review application. The broader implications for those
freedoms that arise from the judicial review application raise important considerations.

All of

that said, though, it is not necessary for seven organizations to be given intervener status in order
to gain an appreciation of those important considerations or of their implications.
[46]

In my view, CLF, given its membership, has a more direct role in the issues raised and

more directly addresses some of the broader issues that the court will have to consider. I note, in
particular, that CLF includes within its membership current law students who hold undergraduate
degrees from TWU.

They are a group that are directly affected by the issues raised in this

judicial review application.

In a somewhat similar way, I also view the EFC and the CHEC as

more directly representing another group directly affected by the issues here and that is
educational institutions or, at least in the case of these proposed interveners, Christian
educational institutions. EFC and CHEC will also address another issue and that is the interplay
between secularism and freedom of religion. I view the interests of CCCC, ARPAC, CCRL, and
FFA to be less direct than these other organizations and, to some considerable degree, to be
encompassed within the submissions that CLF, EFC and CHEC say that they will make.
[47]

I therefore grant intervener status to the Christian Legal Fellowship, and jointly to the

Evangelical Fellowship of Canada, and the Christian Higher Education Canada but deny
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intervener status to the Canadian Council of Christian Charities, the Association for Reformed

[48]

Unlike the organizations that I have just dealt with, JCCF is a non-religious organization.

As such, it brings a different perspective to the issues. It concentrates its submissions on the
freedom of association issue as it may relate to any group that holds and espouses views that may
be unpopular or controversial.

In my view, its view point is sufficiently distinct that it may be

valuable to the court hearing this matter.
[49]

I therefore grant intervener status to the Judicial Centre for Constitutional Freedoms.

[50]

Gerard Charette also provides a distinct and separate point of view as both a lawyer and

an ordained Roman Catholic permanent deacon.

I do not, however, view the issues that Mr.

Charette wishes to raise as being central to the issues that this court will have to determine. Mr.
Charette’s concerns appear to be very much directed towards his rights to choose where he
attends for the purposes of continuing education and professional development. He is concerned
that the position taken by the LSUC regarding TWU’s accreditation could ultimately impact on
what sources of continuing education and professional development the LSUC will sanction.
While that could occur, it is very much a prospective and hypothetical concern and one that has
the potential for deflecting attention from the central issues that are raised in this proceeding.
[51]

I decline to grant intervener status to Gerard Charette.

[52]

CALL, CLA, The Advocates’ Society, Out on Bay Street and OUTlaws made a

combination of joint and individual submissions on their motions.

I draw certain distinctions

between them, however.
[53]

Out on Bay Street and OUTlaws represent a group of individuals who are directly

affected by the issues raised in this judicial review application.

Much as CLF represented a

group of individuals directly affected, Out on Bay Street and OUTlaws represent another side of
those directly affected. Their perspective on the ramifications of the outcome of this matter are
equally important.
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Political Action Canada, the Catholic Civil Rights League and the Faith and Freedom Alliance.

[54]

I therefore grant intervener status jointly to Out on Bay Street and OUTlaws.

[55]

There is an element of overlap involved when it comes to considering the positions of

CALL, CLA and The Advocates’ Society. The Advocates’ Society has a recognized and lengthy
background of speaking on behalf of advocates on important issues generally. It is also wellpositioned to speak to the issue of the protection of the public as it may arise in this context. The
CLA advances a similar position but its perspective differs at least in the sense that its members
are almost always involved in acting for persons who are vulnerable and whose conduct does not
often accord with what the public at large would view as acceptable.
different perspective from that of The Advocates’ Society.

The CLA thus brings a

The CALL also advances a similar

position although its membership and background is much narrower than the other two.
[56]

The issue of the protection of the public and the issue of how regulatory bodies should

deal with accreditation decisions in the context of these types of issues are also important
considerations and ones that the court will likely benefit from having submissions on.
Nevertheless, there have to be limits on that participation. In my view, CALL’s perspective is
more narrow than the other two and would not add a sufficient dimension to warrant separate
standing.
[57]

I therefore grant intervener status to The Advocates’ Society and the Criminal Lawyers

Association but I would decline intervener status for the Canadian Association of Labour
Lawyers.
Conditions applicable to the interveners
[58]

Most of the conditions that would apply to the interveners were not the subject of any

dispute. One issue that did arise, however, is whether the question of granting the interveners the
right to make submissions should await the filing of all of the facta. This is the route taken by
the Supreme Court of Canada and was urged by TWU and the LSUC. The proposed interveners
differed in their views on this question.
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[59]

I do not see any pressing need to defer this issue to await the filing of the facta. The

Supreme Court of Canada is in a very different position on these matters generally.

It will

and, in those circumstances, it may be more evident that additional oral submissions will not
likely assist over and above the written material that is filed. I note in that regard that the length
of oral submissions in the Supreme Court of Canada is already very limited even for the parties.
[60]

It is much more the usual case in this court, and in the Court of Appeal, that the granting

of intervener status will carry with it the right to make limited oral submissions. I do not see any
reason to depart from that usual result in this case. Given that the granting of intervener status is
predicated on the belief that it will be of assistance to the court, I view the oral submissions as
being very much a part of that assistance.

All of that said, however, it is ultimately up to the

panel hearing this judicial review application to determine how much time they will permit the
parties and the interveners to make submissions.

By that point, the panel will have the facta of

all of the participants and from that be able to make a much more informed decision as to the
need for, and benefit to be gained from, oral submissions by the interveners. Nothing I decide
here is intended to interfere with the panel’s discretion in that regard.
[61]

Consequently, I impose the following conditions on each of the interveners:
(i)

(ii)
(iii)
(iv)
(v)

(vi)
(vii)
(viii)

the interveners will accept the record as prepared by the parties and not
add to it or adduce further evidence or raise new issues;
the factum of each intervener will be limited to fifteen pages;
each intervener will have thirty minutes to make its submissions subject to
the direction of the panel hearing the judicial review application;
the interveners will make every reasonable effort to avoid duplicating the
submissions of any of the parties or each other;
the interveners will receive the record of the proceedings, the applicants’
and the respondent’s application records, facta and books of authorities in
electronic form;
service of all materials will be done electronically;
the interveners will comply with the schedule that will subsequently be
ordered by the court for the delivery of all materials, and;
each of the interveners will not seek, nor will they be subject to, any award
of costs including the costs of these motions.
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[62]

Finally, I should record the fact that counsel for the Attorney General of Canada appeared

right. To facilitate matters, the Attorney General of Canada has voluntarily agreed to be bound
by the same conditions that are applicable to all of the other interveners.

NORDHEIMER J.
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Court of Appeal for Ontario,
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September 22, 2009

Civil procedure -- Parties -- Intervenors -- Moving parties
seeking leave to intervene in application attacking
constitutionality of certain prostitution provisions of
Criminal Code -- Moving parties intending to argue that
constitutionality of challenged laws can be supported by moral
values of Canadian society -- Motion judge erring in dismissing
motion -- Moving parties having interest in subject matter of
application and important perspective different from that of
parties -- Moving parties seeking only to make legal argument
so their participation would not unduly lengthen proceedings.
The appellants were organizations active in promoting
traditional conceptions of family, society and morality. They
sought leave to intervene as a friend of the [page793] court in
an application for a declaration that some of the prostitution
provisions of the Criminal Code, R.S.C. 1985, c. C-46 are
unconstitutional. Their motion was dismissed. They appealed.
Held, the appeal should be allowed.
The appellants had a real substantial and identifiable
interest in the subject matter of the application and an
important perspective different from that of the parties. The
motion judge erred in concluding that their proposed argument
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[Indexed as: Bedford v. Canada (Attorney General)]
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APPEAL from the order of Matlow J., [2009] O.J. No. 2739
(S.C.J.) dismissing a motion for leave to intervene as a
friend of court in an application attacking the
constitutionality of certain provisions of the Criminal Code.

Derek J. Bell, Ranjan K. Agarwal and Alexie S. Landry, for
appellants Christian Legal Fellowship, REAL Women of Canada and
Catholic Civil Rights League.
Ron Marzel, for respondents Terri Jean Bedford, Amy Lebovitch
and Valerie Scott.
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was not clearly described. Their position was that the
constitutionality of the challenged laws can be supported by
the moral values of Canadian society. The issue of morality
would be put in play by the applicants. As the appellants did
not seek to file any affidavit material, and sought only to
make legal argument, their participation would not unduly
lengthen the hearing. They might be able to make a useful
contribution to the application without causing injustice to
the immediate parties.

Roy Lee and Michael H. Morris, for respondent Attorney
General of Canada.

[1] BY THE COURT: -- Pursuant to rule 13.02 [of the Rules of
Civil Procedure, R.R.O. 1990, Reg. 194], the appellants
unsuccessfully sought leave to intervene as a friend of the
court in the application brought by the respondents Terri Jean
Bedford, [page794] Amy Lebovitch and Valerie Scott. That
application seeks a declaration that certain sections of the
Criminal Code, R.S.C. 1985, c. C-46 criminalizing activities
related to prostitution violate the Canadian Charter of Rights
and Freedoms.
[2] The relevant jurisprudence provides considerable guidance
to a court hearing such a motion. Where the intervention is in
a Charter case, usually at least one of three criteria is met
by the intervenor: it has a real substantial and identifiable
interest in the subject matter of the proceedings; it has an
important perspective distinct from the immediate parties; or
it is a well-recognized group with a special expertise and a
broadly identifiable membership base: see Ontario (Attorney
General) v. Dieleman (1993), 16 O.R. (3d) 32, [1993] O.J. No.
2587 (Gen. Div.). Most importantly, the overarching principle
is that laid down by Dubin C.J.O. in Peel (Regional
Municipality) v. Great Atlantic & Pacific Co. of Canada (1990),
74 O.R. (2d) 164, [1990] O.J. No. 1378 (C.A.), at p. 167 O.R.:
Although much has been written as to the proper matters to
be considered in determining whether an application for
intervention should be granted, in the end, in my opinion,
the matters to be considered are the nature of the case, the
issues which arise and the likelihood of the applicant being
able to make a useful contribution to the resolution of the
appeal without causing injustice to the immediate parties.
[3] Finally, while rule 13.02 accords considerable deference
to the court hearing the motion, that discretion is not immune
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Christine Bartlett-Hughes, for respondent Attorney General of
Ontario.

[4] In this case, the record leaves no doubt that the
appellants meet several of the Dieleman criteria. They have a
real substantial and identifiable interest in the subject
matter of the application and, as acknowledged by the Attorney
General of Canada, an important perspective different from the
parties. The respondents do not oppose the motion on this
basis.
[5] The respondents' argument at first instance was that the
appellants did not show that they would be in a position to
make a useful contribution to the resolution of any issue that
needed to be determined. In the end, the motion judge
essentially agreed with this submission. However, he did so for
reasons that, in our view, are clearly erroneous.
[6] The motion judge concluded that the appellants' proposed
argument was not described clearly, making it impossible to
apply the test for intervention. We disagree. The record below
and counsel's submissions clearly described the appellants'
[page795] position, namely, that the constitutionality of
the challenged laws can be supported by the moral values of
Canadian society. Indeed, before us, counsel for the
respondents not only understood that this was their position,
but argued vigorously that it was irrelevant.
[7] The motion judge also determined that, in any event, he
could not reasonably determine whether any issues of morality
would properly arise in the argument of the application. That
too misunderstands the material before him. The respondents
were clear both below and in this court that in the application
they will argue that morality cannot serve to support the
constitutionality of the impugned legislation. In other words,
the respondents will be putting that issue in play. The
Attorney General of Canada indicated it would not be relying on
Canadian moral values as a cornerstone of its defence of the
legislation but made clear that there was considerable
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from appellate scrutiny: see GEA Group AG v. Ventra Group Co.
(2009), 96 O.R. (3d) 481, [2009] O.J. No. 3457, 2009 ONCA
619. That discretion cannot be exercised for reasons that
clearly misapprehend the record before the court.

[8] In addition, the motion judge's view that the appellants
have not shown any special knowledge entitling them to advance
their arguments overlooks that the appellants do not seek to
file any affidavit material. They seek only to make legal
argument, not to supply the court with specialized knowledge,
something that also provides a complete answer to the concern
that their participation could disrupt the hearing. Also, the
time limited argument means that their participation would not
unduly lengthen the hearing.
[9] In summary, the basis for the motion judge's decision is
clearly flawed and his conclusion therefore cannot stand.
Rather, as we have indicated, given the issues at stake and the
position the appellants propose to take, we conclude that the
appellants may be able to make a useful contribution to the
application without causing injustice to the immediate parties.
[10] We would allow the appeal and grant the motion as asked,
with the addition set out in para. 19 of the factum of the
Attorney General of Canada.
[11] No costs here or below.
Appeal allowed.
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affidavit evidence in the record relating to such an argument.
Whether the appellants' position ultimately prevails or not, it
will provide a counterpoint to the respondents' argument that
will not otherwise be made and may be useful to the court.
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Case Name:

Jones v. Tsige
Between
Sandra Jones, Appellant, and
Winnie Tsige, Respondent, and
The Canadian Civil Liberties Association,
Moving Party/Proposed Intervener, and
Canadian HIV/AIDS Legal Network and HIV & AIDS Legal Clinic
Ontario, Moving Party/Proposed Intervener
[2011] O.J. No. 4276
106 O.R. (3d) 721
Dockets: M40276 and M40277

Ontario Court of Appeal
Toronto, Ontario
D. Watt J.A.
(In Chambers)
Heard: August 11, 2011.
Judgment: August 25, 2011.
(39 paras.)
Civil litigation -- Civil procedure -- Parties -- Intervenors -- Amicus curiae or friend of the court -Motion by civil liberties organizations for leave to intervene in appeal dismissed -- Respondent,
who worked at different branch of same bank as appellant, accessed appellant's personal banking
information on numerous occasions over three-year period -- Appellant's action for invasion of
privacy and breach of fiduciary duty dismissed because tort of invasion of privacy not recognized
by common law and no fiduciary duty existed between parties -- Appeal arose out of private dispute
-- Expertise of proposed intervenors would not assist court and no indication they offered anything
more than repetition of appellant's arguments -- Proposed intervention would prejudice respondent.
Tort law -- Invasion of privacy -- Personal information -- Motion by civil liberties organizations
for leave to intervene in appeal dismissed -- Respondent, who worked at different branch of same
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bank as appellant, accessed appellant's personal banking information on numerous occasions over
three-year period -- Appellant's action for invasion of privacy and breach of fiduciary duty
dismissed because tort of invasion of privacy not recognized by common law and no fiduciary duty
existed between parties -- Appeal arose out of private dispute -- Expertise of proposed intervenors
would not assist court and no indication they offered anything more than repetition of appellant's
arguments -- Proposed intervention would prejudice respondent.
Motion by civil liberties organizations for leave to intervene in an appeal. The appellant and the
respondent worked at different branches in different jobs for the same bank. On 174 occasions, over
a three-year period, the respondent accessed personal banking information about the appellant
without authority and without the appellant's knowledge or consent. When the bank found out about
the unauthorized activities, the respondent was disciplined, but not terminated. The appellant then
commenced an action against the respondent for damages for invasion of privacy, breach of
fiduciary duty, punitive and exemplary damages. Both parties moved for summary judgment. The
respondent succeeded and the motions judge dismissed the action on the basis that the common law
did not recognize a tort of invasion of privacy and that there was no fiduciary relationship between
the parties. The appellant appealed the dismissal of her action. The proposed intervenors sought to
intervene in the appeals as friends of the court as although the matter involved private litigation, it
had a broader public impact given that the issue of whether the common law recognized the tort of
invasion of privacy extended beyond the parties' dispute.
HELD: Motion dismissed. The appeal arose out of a private dispute between two parties, did not
involve the use of any new or emerging technology and its implications for privacy, and did not
involve a conflict between an individual and the state. The issue of whether the common law
recognized a tort of invasion of privacy would be examined by the parties and the expertise of the
proposed intervenors, which was far removed from the issue, would not assist the court in this
matter. Furthermore, the proposed intervention would prejudice the respondent, who would be
required to file a new or revised factum to answer the intervenors' submissions. There was nothing
to indicate that the intervenors offered anything more that the a repetition of the appellant's
arguments.
Statutes, Regulations and Rules Cited:
Rules of Civil Procedure, Rule 13.02, Rule 13.03(2)
Appeal From:
Motions for leave to intervene in an appeal taken from a decision of Justice Kevin W. Whitaker of
the Superior Court of Justice on March 23, 2011.
Counsel:
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Christopher Du Vernet and Carlin McCoogan, for the appellant Jones.
Michael Power, for the moving party/proposed interveners Canadian HIV/AIDS Legal Network and
HIV & AIDS Legal Clinic Ontario.
Matthew I. Milne-Smith, for the moving party/proposed intervener, The Canadian Civil Liberties
Association (CCLA).
Alex Cameron and Nicole Melanson, for the respondent.

1 D. WATT J.A.:-- Sandra Jones and Winnie Tsige worked at different branches and in different
jobs at BMO. For almost three years, Ms. Tsige helped herself to personal banking information
about Ms. Jones. On none of the 174 occasions on which Ms. Tsige accessed this information did
Ms. Jones know what Ms. Tsige was doing, much less consent to it. And Ms. Tsige knew full well
that she had no authority to do what she was doing.
2 Bank investigators found out about Ms. Tsige's unauthorized activities. Ms. Tsige was
disciplined by the bank, but not terminated from her job.
3 Sandra Jones sued Winnie Tsige. Ms. Jones claimed damages for invasion of privacy and
breach of fiduciary duty. Ms. Jones also sought punitive and exemplary damages.
4 Both Jones and Tsige moved for summary judgment. Ms. Jones failed. Ms. Tsige succeeded.
The motion judge concluded that the common law does not recognize a tort of invasion of privacy.
He also decided that there was no fiduciary relationship between the parties. In the result, the
motion judge dismissed Ms. Jones' action.
5 Sandra Jones has appealed the motion judge's decision to this court. She has perfected her
appeal which is scheduled for hearing on September 29, 2011. Times for oral argument have been
assigned to the parties.
The Motions
6 The Canadian HIV/AIDS Legal Network and HIV & AIDS Legal Aid Clinic Ontario (Legal
Network/HALCO) and the Canadian Civil Liberties Association (CCLA) seek leave to intervene as
friends of the court on the hearing of the appeal. The appellant Jones supports both proposed
interventions. The respondent Tsige opposes.
7 Both proposed interveners seek leave to file a factum and to participate in oral argument.
CCLA is content with the extant record, but the Legal Network/HALCO wants to augment the
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current record by filing a survey report, and HIV/AIDS Attitudinal Tracking Survey 2006.
8 Under r. 13.03(2), the Associate Chief Justice has designated me to hear the motions for
intervention.
The Positions of the Parties
9 For the CCLA, Mr. Milne-Smith acknowledges that this case involves private litigation rather
than the conflicts between individuals and the state that is the traditional fare of the CCLA. But
intervention is not limited, he submits, to cases that have a constitutional dimension or a state versus
individual controversy. This case, which examines whether the common law recognizes the tort of
invasion of privacy, extends well beyond the confines of the specific dispute between Jones and
Tsige.
10 Mr. Milne-Smith says that the CCLA has an abiding interest and experience in privacy issues
and includes amongst its experience interventions in private litigation involving defamation.
11 The focus of the submissions that CCLA proposes to make will be on why the tort of invasion
of privacy should be recognized. The CCLA will point out the legislative gaps and common law
shortfall and urge creation or recognition of the tort from a different perspective than the appellant.
12 Mr. Milne-Smith denies that the respondent will suffer any prejudice from the proposed
intervention. To respond to another or different argument is not prejudice, otherwise no
interventions would ever be permitted. The record remains intact and the respondent has adduced no
evidence of any added costs if the intervention were permitted.
13 For the Legal Network/HALCO, Mr. Power emphasizes that the issues on this appeal extend
well beyond the private dispute between the appellant and the respondent. Whether the common law
does or should take cognizance of the tort of invasion of privacy is an issue of great public
importance. It is especially so and of abiding significance to vulnerable groups such as those for
whom the Legal Network/HALCO advocate.
14 The Legal Network/HALCO underscores its expertise on privacy issues and urges its
intervention to broaden the perspective that the court will have in resolving the core issue on the
appeal. Neither original party will be prejudiced by the proposed intervention or the introduction of
the survey as further evidence.
15 The appellant supports both proposed interventions. Mr. Du Verret says that both proposed
interveners have the necessary expertise to be of significant assistance to the panel hearing the
appeal. Further, each, but especially the CCLA, can make submissions about the influence of
technology on privacy interests and the need to provide a mechanism to protect privacy against
technological encroachment. Submissions like this will help the court to decide whether to
recognize a tort of invasion of privacy and to define or shape its contours.
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16 The respondent provides the lone dissenting voice about the proposed interventions. Mr.
Cameron acknowledges that the legal issue raised on appeal, whether the court should recognize a
tort of invasion of privacy, transcends the boundaries of the dispute between the appellant and
respondent. But that is something that could be said about many cases, thus the argument advanced
on behalf of the proposed interveners proves too much. The authority to permit intervention is
discretionary. To permit intervention on the sole basis that the decision may create or reject a new
head of tort liability would be to substitute a fixed rule for a malleable discretion.
17 Mr. Cameron says that neither proposed intervener has met the requirements for intervention.
Neither filed a draft factum to elucidate their proposed submissions, and their oral argument on the
motion reveals simply a repetition of the submissions of the appellant. The implications of new
technologies on personal privacy have nothing to do with this case, nor will submissions about their
impact assist the court in deciding on the existence or scope of the tort.
18 The respondent points out that the expertise of the CCLA has to do with privacy in a different
context: conflicts between individuals and the state. The issue in this case does not arise in the
criminal law context, nor does it have national implications. The courts of each province must
determine whether the tort of invasion of privacy should be recognized in the absence of any
statutory enactments that occupy the field.
19 Mr. Cameron further submits that to permit either or both interventions would prejudice the
respondent. The appeal has been perfected. The date and times for oral argument have been
assigned. To permit intervention would require the respondent to file a new factum to respond to the
interveners' arguments. The time assigned for oral argument would likely require an adjournment of
the hearing, thus add to the respondent's costs and ennui about the conclusion of the litigation.
The Governing Principles
20

The principles that govern leave to intervene are largely uncontroversial.

21 Rule 13.03(2), the enabling authority, permits intervention as an added party or as a friend of
the court, but says nothing about the basis upon which leave to intervene may be granted. Under r.
13.02 intervention is granted for the purpose of rendering assistance to the court by way of
argument.
22 In general terms, the relevant factors of which account is to be taken in deciding whether to
grant leave to intervene are these:
i.
ii.
iii.

the nature of the case;
the issues that arise in the case; and
the likelihood that the proposed intervener will be able to make a useful
contribution to the resolution of the appeal without injustice to the immediate
parties.
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See, Peel (Regional Municipality) v. Great Atlantic & Pacific Co. of Canada Ltd. (1990), 74 O.R.
(2d) 164 (C.A. - Ch'rs), at p. 167; Authorson (Litigation Guardian of) v. Canada (Attorney General)
(2001), 147 O.A.C. 355 (C.A. - Ch'rs), at para. 6.
23 The nature of the case is an important factor. Where the litigation in which the intervention is
sought is a private dispute, rather than a public prosecution pitting an individual against the state,
the standard to be met by the proposed intervener is more onerous or more stringently applied:
Authorson, at paras. 8 and 9; 1162994 Ontario Inc. v. Bakker (2004), 184 O.A.C. 157 (C.A. Ch'rs), at para. 5. This more onerous threshold may be softened somewhat where issues of public
policy arise: Childs v. Desormeaux (2003), 67 O.R. (3d) 385 (C.A. - Ch'rs), at paras. 3 and 10.
24 The issues that arise in cases involving private litigation fall along a continuum. Some have no
implications beyond their idiosyncratic facts and occupy the interest of none save the immediate
parties. Others transcend the dispute between the immediate parties and have broader implications,
for example, the construction of a legislative enactment or the interpretation of the common law:
Bakker, at paras. 5-6; Childs, at para. 10.
25 Of no trifling influence in the decision about intervention is the likelihood that the proposed
intervention will be of assistance to the court in the resolution of the appeal. The likelihood of
assistance is a function of many variables, including but not only, the experience and expertise of
the proposed intervener: Authorson, at para. 18; Issasi v. Rosenzweig, [2011] O.J. No. 1085 (C.A. Ch'rs), at para. 18; R. v. M (A.), [2005] O.J. No. 4017 (C.A. - Ch'rs), at para. 3; and Tadros v. Peel
Regional Police Service, [2008] O.J. No. 4599 (C.A. - Ch'rs), at para. 3.
26 To permit intervention in private litigation may cause injustice to the original litigants.
Injustice may result from the timing of the proposed intervention: Tadros, at para. 9; Oakwell
Engineering Ltd. v. EnerNorth Industries Inc., [2006] O.J. No. 1942 (C.A. - Ch'rs), at para. 13.
Injustice may also ensue in cases in which the proposed intervener seeks to augment the record
established by the parties to the appeal, rather than to accept the record as established in accordance
with the general rule: Tadros, at paras. 8 and 10; Bakker, at para. 9; Childs, at para. 18; Issasi, at
para. 21; and M. (A.), at para. 4.
27 In this case, as in many, the proposed interveners will make submissions that align with those
advanced by a party.
28 It should scarcely surprise, indeed it would seem almost the very essence of intervention, that
the position to be advanced by a proposed intervener would tend to support that of one of the
original litigants and oppose that of the other. While we cannot ignore the potential of injustice to
an original litigant by an accumulation of interveners, neither should we be quick to dispatch those
with some value to add for this reason alone. Assistance from interveners can come in assorted
shades and from different perspectives. The likelihood of useful contribution should exert the
greater influence: Childs, at paras. 13-14; Oakwell, at para. 9.
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29 In the end, a proposed intervener must have more to offer than mere repetition of the position
advanced by a party. The "me too" intervention provides no assistance: Peel, at para. 8; Oakwell, at
para. 11; and Fairview Donut Inc. v. TDL Group Inc., [2008] O.J. No. 4720 (S.C.J.) at para. 5.
The Principles Applied
30 For reasons that I will develop, I would not grant either proposed intervener leave to intervene
as a friend of the court.
31 First, this appeal arises out of a private dispute between two parties. The respondent acquired
confidential banking information about the appellant without any lawful authority. The appellant
sued for invasion of privacy and breach of fiduciary relationship. The trial judge granted the
respondent summary judgment and dismissed the action. The judge decided that there was no tort of
invasion of privacy and that no fiduciary relationship existed between the appellant and respondent.
32 The appeal in this case does not involve the use of some new or emerging technology and its
implications on the privacy of others, nor the interest of a defined group of individuals in keeping to
themselves information about their health. Nor does it have to do with a conflict between the state
and the individual and a determination of the limits that should be placed on state activities to avoid
incursions into the personal, territorial or informational privacy of individuals.
33 What transcends the borders of this case is the trial judge's determination that the common law
does not acknowledge or recognize a tort of invasion of privacy. The argument that the trial judge
was wrong and that such a tort does exist is taken up by the appellant who proposes to examine in
oral argument:
i.
ii.
iii.
iv.
v.

the right to privacy;
the foundations of the tort of invasion of privacy;
the content of the common law tort of invasion of privacy;
the failure of the legislature to enact an adequate legislative scheme to do the
work of a tort; and
the nature of the remedy that should be fashioned for invasions of privacy.

34 Second, the expertise of the Legal Network/HALCO seems far removed from the issues that
fairly arise here. Indeed, this proposed intervener seeks to augment the record by the introduction of
a now dated survey about attitudes towards those suffering from HIV/Aids. It is unclear to me how
such a survey would materially assist a panel of this court in determining whether Ontario law does
or should recognize a discrete tort of invasion of privacy.
35 The interest and expertise of the CCLA on issues of privacy is well documented. That said, its
interventions tend to involve conflicts between the state and individuals, rather than disputes of the
kind that arise here.
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36 Third, and most importantly, I'm not satisfied that to permit the interventions can be achieved
without causing an injustice to the respondent.
37 The appeal has been perfected and listed for argument. The times for oral argument have been
assigned. To permit the interventions, which would support the appellant's position, would require
the respondent to file a new or revised factum to answer the interveners' submissions. Further, the
times already assigned for oral argument would require revision to add time for oral argument by
the interveners, as well, to award the respondent more time to respond to those arguments. An
adjournment of the hearing would seem almost inevitable.
38 Neither proposed intervener has filed a draft factum outlining the submissions it would make
if permitted to intervene. In oral argument on the motion to intervene, each offered a brief glimpse
of their positions. Nothing I heard then satisfied me that the interveners would offer anything more
than a repetition of or slightly different emphasis on the well-framed arguments of the appellant. In
my view, this is not enough to grant the interveners leave to intervene as friends of the court.
Disposition
39 In the result, both motions to intervene are dismissed. This is not an appropriate case for an
award of costs.
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Background
[1]
The Ontario Labour Relations Board (“Board”) issued a decision on March 23, 2009. It
considered the application of s.51 (1) of the Occupational Health and Safety Act, R.S.O. 1990, c.
0.1. It held that the reference to "a person", which is included in the introductory words to the
section, extends beyond employees to include anyone who is "killed or critically injured at a
workplace". Thus, the notification requirements, found in s. 51(1), would apply to every
circumstance in which someone is critically injured at a workplace. The employer was Blue
Mountain Resorts Limited ("Blue Mountain"). As the decision of the Board makes clear, it
operates a recreational facility, particularly a ski hill. It seeks judicial review of the decision of
the Board. Blue Mountain is concerned that the interpretation of the word "person" is too broad
and extends the authority of the Board beyond the jurisdiction that was intended by the
legislation. Blue Mountain is of the view that, if allowed to stand, the finding of the Board will
have a serious impact on its business and its day-to-day operations.
[2]
I am asked to consider two applications for intervenor status in the judicial review. The
first is brought by Conservation Ontario. It is described as a non-profit organization comprised
of a network of thirty-six conservation authorities within Ontario. The second is brought by the
Ontario Association of Chiefs of Police (“OACP”). It is an organization made up of senior
officers from various police services across the province. It is described as being committed to
fostering closer partnerships with government decision-makers to address concerns over
legislative impacts on the effectiveness of policing in Ontario.
[3]
The judicial review was commenced on August 11, 2009. The respondents were served
with the motion brought on behalf of Conservation Ontario on February 24, 2011 and with the
motion made by the OACP on March 20, 2011. The judicial review is scheduled to be heard on
April 20, 2011. At this point, there is some urgency to a decision being made as to whether
intervenor status will be granted to either or both of the moving parties.
[4]
The motions are brought, pursuant to Rule 13.03(1) of the Rules of Civil Procedure. The
basis upon which a person may be granted leave to intervene as a party is found in Rule 13.01,
which states:
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(1) A person who is not a party to a proceeding may move for leave to intervene
as an added party if the person claims,

(b) that the person may be adversely affected by a judgment in the
proceeding; or
(c) that there exists between the person and one or more of the parties to the
proceeding a question of law or fact in common with one or more of the
questions in issue in the proceeding.
(2) On the motion, the court shall consider whether the intervention will unduly
delay or prejudice the determination of the rights of the parties to the
proceeding and the court may add the person as a party to the proceeding and
may make such order as is just.
Conservation Ontario
[5]
The Occupational Health and Safety Act has a broad remedial purpose. The interpretation
of s. 51(1), as determined by the Board, could affect a wide array of businesses and other
employers across the Province. As matters presently stand, the factual foundation and the legal
basis from which submissions will be made on the judicial review come from the perspective of
a single employer operating in one location.
[6]
The material filed on behalf of Conservation Ontario demonstrates that it is comprised of
thirty-six conservation authorities across Ontario.
These are local, community-based
management agencies. One of the most important components of their mandate has become the
use of conservation land for parks and other recreational uses. The four hundred and fifty-one
conservation areas play an essential recreational, educational and environmental role within their
respective watersheds. The facilities within these conservation areas attract close to 5.1 million
visitors each year. They provide year-round facilities and outdoor recreational opportunities for
people of all ages including picnicking, boating, camping, swimming, fishing, hunting, trapping,
cycling, snow-shooting, horseback riding, cross-country skiing, snowmobiling, golf and more
extreme recreational opportunities such as downhill skiing, snowboarding, rock climbing, ice
climbing, mountain biking, water tubing, water slides and wave action pools.
[7]
In carrying out their programs, conservation authorities employ approximately 1,556 fulltime staff and approximately 1,970 contract, seasonal and part-time staff. Conservation
authorities derive the funds to operate their programs from a variety of sources, including grants
from the provincial and federal governments, levies from the municipalities and revenues raised
through services and through recreational and educational programs. Of the approximately
$212,270,000 in funds raised for the normal operating programs, $103,000,000 is derived from
self-generated revenues. Over $48,700,000 of this comes directly from recreation and education
programs and land management.
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(a) an interest in the subject matter of the proceeding;

[8]
Counsel for Conservation Ontario submitted that its members have a direct interest in the
proper interpretation of section 51(1) of the Occupational Health and Safety Act. Counsel went
on to say that, if the application is denied and the Board’s interpretation of the employer’s
reporting obligation is adopted, Conservation Ontario faces a direct and significant risk that its
day-to-day operations and its revenue stream will be disrupted. Counsel suggested that, as public
agencies operating across the province offering many varied programs which assist in funding
their overall operations, conservation authorities, through Conservation Ontario, could make a
distinctive and useful contribution to this judicial review. Finally, counsel for Conservation
Ontario said that it did not require the filing of further material and could and would rely on the
record already before the court. It would not delay or in any other way prejudice the respondents
to the judicial review.
[9]
On this basis, counsel submitted that Conservation Ontario satisfies all the requirements
to intervene.
[10] Counsel for the respondents takes the position that Conservation Ontario will add nothing
to the proceeding. It is an operator of recreational facilities and, for the purposes of this judicial
review, is indistinguishable from Blue Mountain.
[11] The cases referred to in the various facta filed, and by counsel, suggest that the
contribution of an intervenor need not be unique or distinct from the existing parties (see: Van
Breda v. Village Resorts (6 August 2009), Toronto, M37820 (C49188), (C49632) at para. 16).
The contribution may "overlap" with those of the parties (see: Peel (Regional Municipality) v.
Great Atlantic & Pacific Co. of Canada Limited (1990), 74 O.R. (2d) 164 (C.A.) at paras 7 and
8). Where the prospective intervenor is generally aligned with the position of one side, it can still
make a useful contribution to the argument of the issues before the court (see: Childs v.
Desomeux (2003), 67 O.R. (3d) 385 (C.A.) at para. 16).
[12] Conservation Ontario will provide a broader context from which the court can evaluate
the purpose of the legislation and interpret the provision being considered. This should assist the
court in having a more comprehensive appreciation of the different interpretations it will be
asked to consider.
[13] An order will go recognizing Conservation Ontario as an intervenor in this judicial
review.
OACP
[14] The OACP is concerned that the interpretation of s. 51(1) of the Occupational Health and
Safety Act enunciated by the Board will have a significant impact on police services across
Ontario. The affidavit filed in support of its motion suggests that the interpretation of the Board
will lead to a “broader negative impact of the public’s use of highways and roadways,
particularly where a roadway or portion of a highway may have to be closed down until released
by a Ministry of Labour inspector…”. The affidavit says that "if the Court upholds the Board's
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decision, it will result in police officers [sic] and police chief’s inability to fulfill their duties as
outlined in the Police Services Act....” and that such a decision would have "…the unintended
consequence of negatively affecting the cost of providing police services throughout
municipalities of Ontario and for the Province of Ontario". No information is provided in
support of these statements. There is no factual record that would speak to these concerns.
[15] Counsel for the respondents observed that these statements are an addition to the "factual
matrix" that was placed before the Board. He pointed out that, in Bedford v. Canada (AttorneyGeneral) 2011 ONCA 209, the prospective intervenor, in an appeal, proposed to raise an issue
which was new to the litigation. It sought to introduce an entirely new ground on which to
challenge the legislation at issue. The application to intervene was refused, in part, because the
record, as it existed, did not deal with or provide a foundation from which to argue the new issue.
The parties had framed the issues and developed the record as they thought best. The Court of
Appeal found that it would do a disservice to the parties and to the court to allow the new issue
to be litigated.
[16] Among the concerns of the court, in Bedford, was timing. The appeal was scheduled.
Tight timelines had been applied. The parties were anxious to proceed. The court found that
introducing a new ground on which to challenge the legislation would necessitate delay. In the
case I am asked to decide, counsel for Blue Mountain indicated a willingness to see the judicial
review adjourned, if necessary, to allow for the record to be completed. Counsel for the
respondents made clear he would want to cross-examine representatives of the OACP.
[17] To my mind, this has been going on for long enough. In any event, it is not appropriate to
introduce an entirely new component that was not before the Board and is not part of the record.
[18]

The application of the OACP is dismissed.

Costs
[19] No submissions were made as to costs. The results on the two motions were different. I
observe that the issues were important and that those involved, with the exception of Blue
Mountain, represent public interests. Perhaps this is a matter where there should be no costs.
[20]

If the parties are unable to agree as to costs, I may be spoken to.

LEDERER J.
Date: 20110328
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BY THE COURT:

[1]

On April 24, 2014, the elected Benchers of the respondent, the Law Society of Upper

Canada, voted to deny accreditation to the law school that the applicant, Trinity Western
University (“TWU”), proposed to create. As a consequence of that decision, the applicants bring
this application for judicial review by which they seek an order declaring that the respondent’s
decision was unauthorized and otherwise invalid and approving TWU’s application for
accreditation of its proposed law school or, in the alternative, an order setting aside the
respondent’s decision and remitting the matter back to the respondent to be re-heard by
Convocation in accordance with this court’s reasons.
[2]

We should say at the outset that, notwithstanding the alternative relief formally sought in

the Notice of Application for Judicial Review, the applicants were clear, during the course of
their submissions, that they did not wish to have this matter remitted back to the respondent for a
fresh decision. The applicants fairly expressed the view that, if they were successful, they much
preferred this court to make the determination that the applicants say that the respondent should
have made. In that way, there would be a measure of finality to the matter and the issue could
move forward, either for TWU’s plans or for any further appeal of the matter.
[3]

With that said, we begin by setting out the factual background.
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I: The factual background

[4]

TWU is a private, post-secondary institution in Langley, British Columbia.

established in 1962.

It was

In 1969, the British Columbia Legislature enacted the Trinity Junior

College Act, S.B.C. 1969, c. 44. The Trinity Junior College Act states that TWU’s education is
to be provided with “an underlying philosophy and viewpoint that is Christian.”

TWU was

recognized as a degree-granting institution by the government of British Columbia in 1979. In
1985, the British Columbia Legislature changed TWU’s name to its current name and authorized
TWU to offer graduate degrees.
[5]

TWU’s purpose is to provide a Christian post-secondary education.

fifty undergraduate and

graduate programs,

TWU offers over

including professional programs in nursing,

education, business and counselling psychology.

Approximately 4,000 undergraduate and

graduate students attend TWU.
[6]

TWU is, and has always been, an evangelical Christian community.

TWU has the

following Mission Statement:
The mission of Trinity Western University, as an arm of the Church, is to develop
godly Christian leaders: positive, goal-oriented university graduates with
thoroughly Christian minds; growing disciples of Christ who glorify God through
fulfilling the Great Commission, serving God and people in the various
marketplaces of life.
[7]

A high percentage of the students who enrol at TWU identify themselves as Christians.

TWU says that it is committed to maintaining a campus environment in which students and
faculty have the intellectual freedom to explore and discuss many contemporary social, political
and religious issues.

To ensure that TWU’s campus environment remains conducive to the free

exchange of ideas and open debate, TWU adheres to the Association of Universities and
Colleges of Canada’s policy on Academic Freedom.
[8]

However, TWU is clear that it is an evangelical Christian university, teaching liberal arts,

sciences, and professional studies, founded on religious principles.

TWU’s curriculum is
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developed and taught in a manner consistent with this religious worldview.

As expressed in its

Mission Statement, TWU is an arm of the evangelical Free Church of Canada, which is a

[9]

At the same time, TWU says that its students may hold and express diverse opinions on

moral, ethical, and religious issues.

TWU students are not subject to discipline or censure for

holding or expressing opinions that diverge from TWU’s stated position on moral, ethical, or
religious questions. In particular, students are free to hold and express diverse viewpoints on the
legal, religious, and social issues arising in relation to homosexuality and same-sex relationships,
even if they are contrary to TWU’s religious beliefs and positions. TWU says that students are
encouraged to discuss and debate all sorts of different viewpoints inside and outside of class in
the spirit of a classic liberal arts university education.

TWU, as a Christian organization and

Christian community, may not agree with such opinions expressed, but it says that its students
are free to hold and express them, and such views are freely and respectfully debated and
discussed.
[10]

Evangelical Christians are a religious subculture in Canada.

A subculture is a group

within a larger society that is distinctive in beliefs, behaviours, customs, language or other
factors.

Evangelical Christians hold distinctive beliefs, including the authority of the Bible, the

unique salvific work of Jesus Christ, the importance of the conversion experience and the
importance of active faith expressed through church attendance, Bible reading, prayer and
evangelism.
[11]

Evangelicalism is

a

trans-denominational movement

within

Protestant

Christianity.

Evangelicals believe in the doctrine of salvation by grace through faith in Jesus Christ’s
atonement.

Evangelical Christians believe in the centrality of the conversion experience in

receiving salvation, believe in the authority of the Bible as God’s revelation to humanity, and
have a commitment to evangelism or sharing the Christian message with others.

Evangelical

Christians commonly establish and hold codes of conduct. Sexual moral purity is a behavioural
expectation and includes abstaining from sexual intimacy outside of traditional marriage, and
certain behaviours thought to lead to sexual impurity.
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[12]

Of central importance to the issues raised by this application is the Community Covenant.

The background to the Community Covenant involves TWU’s affirmation that the Bible is the

participating in a community mutually committed to the observation of Biblical ethics and
morality.

This belief is foundational to TWU’s approach to community development and finds

its expression in the Community Covenant.
[13]

All TWU students read, understand and agree to the terms of the Community Covenant.

The Community Covenant is a code of conduct which embodies TWU’s evangelical Christian
religious values.

Those values are derived from the Bible and traditional evangelical Christian

beliefs on human dignity and moral conduct.

These religious beliefs give rise to a code of

conduct that encourages behaviour that evangelical Christians believe is in accordance with
Biblical teaching and discourages behaviour that evangelical Christians believe contradicts
Biblical morality.

Although the focus of the various proceedings involving TWU’s proposed law

school has focused on issues of sexual morality, TWU says that the Community Covenant is
much more than that.

For example, students and faculty commit themselves to virtues such as

love, joy, peace, patience, kindness, goodness, faithfulness, gentleness, self-control, compassion,
humility, forgiveness, peacemaking, mercy and justice.

The Community Covenant prohibits,

amongst other things, harassment (including harassment or discrimination towards LGBTQ
individuals), plagiarism, stealing and under-age alcohol consumption, none of which, according
to TWU, would be atypical compared to codes of conduct at other university campuses.
[14]

One of the central issues that arises from the Community Covenant is the prohibition in

the Community Covenant against “sexual intimacy that violates the sacredness of marriage
between a man and a woman”.

Marriage within the evangelical Christian tradition has been

defined as an exclusive, lifelong, covenantal union of male and female. Portions of the Bible are
interpreted as the foundation for that belief. Because evangelical Christians understand marriage
as divinely instituted, it takes a central position in the theological understanding of the good
Christian life for human beings. Consequently, those who are unmarried are expected to abstain
from sexual relations, living chaste and celibate lives.

Same sex intercourse is believed to be
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contrary to biblical teaching and therefore morally unacceptable.

These teachings about sexual

[15]

TWU does not overtly ban or prohibit admission to lesbian, gay, bisexual or

transgendered students or faculty or encourage discrimination of any kind against LGBTQ
individuals.

TWU says that its community offers an environment in which sexual minorities are

supported, loved, and respected. This is required by evangelical beliefs that each human being is
created by God and therefore has intrinsic dignity that demands respect.
Christian has an obligation to love their neighbor as themselves.

Every evangelical

Any form of harassment or

prejudicial treatment is contrary to the Community Covenant and to TWU’s evangelical
Christian beliefs.

Consistent with evangelical Christianity, members of the TWU community are

required and accountable to “treat people and ideas with charity and respect” and “demonstrate
concern for the well-being of others”.

Harassment, shaming, ostracizing, contempt, humiliation,

intimidation or insults are intolerable at TWU.

Homophobic, disrespectful or discriminatory

remarks or behaviour is strictly unacceptable.
[16]

TWU points out that codes of conduct, such as the one in place at TWU through the

Community Covenant, are common within Christian universities and colleges.

These codes

address a range of issues from health, safety and legal issues to weapons on campus, verbal,
sexual and physical harassment, and privacy and security issues. Policies also address things like
plagiarism and academic dishonesty.

Codes of conduct in the context of Christian schools also

relate to moral standards and behavioural expectations.
[17]

TWU also points out that the Community Covenant is periodically reviewed.

Staff,

faculty, and students have provided input in prior reviews of the Community Covenant. Because
of these reviews, the Community Covenant reflects the dominant religious views of the
evangelical Christian community represented and served by TWU.

TWU expects that

individuals who choose to become members of its community will follow the Community
Covenant.

Accordingly, TWU says that it does not actively seek out cases of non-compliance

with the Community Covenant by its students, faculty or staff.

TWU acknowledges, however,

that there “may be instances where a person falls short of his or her commitment”. The Provost
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of TWU says that wilful infractions of the Community Covenant are usually made known by a

Brayden Volkenant
[18]

Brayden Volkenant is a graduate of TWU’s Bachelor of Arts (Business) program. He is

currently employed by TWU.

Brayden is an evangelical Christian. Brayden acknowledged and

accepted the Community Covenant. Brayden wants to go to law school. TWU’s proposed law
school would be Brayden’s “top choice” of a Canadian law school. Brayden wishes to “have the
option” of applying to work in Ontario after graduating from law school. Brayden also wishes to
“have the option” of applying to be a licensee of the respondent.

Brayden attended at the

respondent’s Convocation, on April 24, 2014, as part of TWU’s deputation.
The Law Society of Upper Canada
[19]

The respondent was created in 1797 to provide the Province of Ontario (then the Province

of Upper Canada) with a “learned and honourable body, to assist their fellow subjects as
occasion may require, and to support and maintain the constitution of the said Province”. 1 The
Law Society’s original enabling statute provided:
That no person other than the present Practitioners, and those hereafter
mentioned, shall be permitted to practise at the bar of any of His Majesty’s Courts
in this Province, unless such person shall have been previously entered of and
admitted into the said Society as a Student of the Laws, and shall have been
standing in the books of the said Society for and during the space of five years,
and shall have conformed himself to the rules and regulations of the said Society,
and shall have been duly called and admitted to the practice of the law as a
Barrister, according to the Constitutions and establishment thereof [...].
[20]

Since its formation, the respondent has been the sole authority for determining who could

practice law in Ontario, and the requirements associated therewith.

In other words, the

respondent not only determined who could be admitted to the Bar in Ontario but also the
educational requirements for admission.


1

An Act for the better regulating the Practice of Law, 37th George III. A.D. 1797, c. XIII
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[21]

The respondent says that the principles of equity and diversity have been at the heart of

its governance of the legal profession in Ontario for the more than two hundred years of its
The respondent says that it has, throughout its history, actively sought to redress the

evils of discrimination. Indeed, the respondent says that it was actively so engaged long before
the advent of constitutional and statutory obligations to do so, such as are now found in the
Canadian Charter of Rights and Freedoms and the Human Rights Code, R.S.O. 1990, c. H.19.
In that regard, some of the historical background should be mentioned.
[22]

In 1833, the Legislature of Upper Canada abolished the requirement that persons called to

the Bar take a religious oath as a qualification for admission to the Bar, thus ending
discrimination barring Roman Catholics and non-conformists from entering the legal profession
in Upper Canada.
[23]

In 1855, a black Ontarian was called to the Bar.

[24]

In 1893, the definition of “person” was amended so that women were no longer

statutorily excluded from becoming members of the Bar.
[25]

In the modern context, the respondent continued this approach by adopting, in 1991, a

Statement of Policy in which it affirmed that every member of the respondent has a right to equal
treatment with respect to conditions of employment without discrimination because of, inter alia,
race, ancestry, place of origin, colour, ethnic origin, citizenship, creed, gender, sexual orientation
and marital status. This approach was again affirmed in April 1995, and yet again in 1997.
[26]

Until 1957, the respondent, through the operation of Osgoode Hall Law School,

maintained a monopoly on legal studies that led to being admitted to the bar.

Although

universities were free to teach law, the respondent did not officially adopt law degree programs
in other institutions as part of the licensing process in Ontario. In 1957, following discussions
between the respondent and various universities, it was agreed that Ontario universities would be
able to develop an LL.B. program (with a pre-requisite of two undergraduate years). For the first
time, the respondent recognized the degrees of law schools other than its own as satisfying a core
licensing requirement.
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In 1959, the respondent established the Bar Admission Course (consisting of an articling

period, classroom instruction and examinations).

Admission to the Bar Admission Course

required some undergraduate university training and an LL.B.

In 1968, the respondent

transferred Osgoode Hall Law School to York University, and thereafter ceased to offer courses
leading to the grant of a law degree. The respondent continued to maintain the Bar Admission
Course. While universities were allowed to provide academic legal education, the power to set
conditions for the issuance of licences to practice law in Ontario remained within the exclusive
jurisdiction of the respondent.
[28]

In accordance with its governing statute, the respondent regulates the legal profession in

the public interest and exercises discretionary public law powers. Section 4.2 of the Law Society
Act, R.S.O. 1990, c. L.8, states, in part:
In carrying out its functions, duties and powers under this Act, the Society shall
have regard to the following principles:
1. The Society has a duty to maintain and advance the cause of justice and the rule
of law.
2. The Society has a duty to act so as to facilitate access to justice for the people
of Ontario.
3. The Society has a duty to protect the public interest.
[29]

The Law Society Act continues to vest in the respondent control over licensee education,

admission, discipline and unauthorized practice. No person can practice law in Ontario without a
licence and the respondent has the exclusive authority to establish the requisite classes of licence.
As well, under the Law Society Act, the respondent has the exclusive authority to prescribe the
qualifications and requirements to obtain a licence to practice law.
[30]

Pursuant to its by-law making powers, the respondent introduced accreditation of law

schools as part of its licensing process. By-Law 4 prescribes, inter alia, the requirements for the
issuance of a Class Ll licence:
1. The applicant must have one of the following:

2015 ONSC 4250 (CanLII)

[27]

i. A bachelor of laws or juris doctor degree from a law school in
Canada that was, at the time the applicant graduated from the law
school, an accredited law school.
ii. A certificate of qualification issued by the National Committee
on Accreditation appointed by the Federation of Law Societies of
Canada and the Council of Law Deans.
2. The applicant must have successfully completed the applicable licensing
examination or examinations set by the Society by not later than two years after
the end of the licensing cycle into which the applicant was registered.
An “accredited law school” is defined as a “law school in Canada that is accredited by the
Society”.
TWU’s application
[31]

The respondent began the process of considering TWU’s application, to have its

proposed law school accredited, in January 2014. At the February 2014 Convocation, the then
Treasurer outlined the process that the respondent intended to follow to determine the
accreditation of TWU.2
2, 2014.

TWU was invited to provide written submissions, which it did on April

The public and the profession were also invited to provide written submissions. The

respondent also considered the reports of the Federation of Law Societies and the submissions it
received, along with various memoranda on legal issues.
[32]

The respondent’s decision making process was designed to have two components. First,

at Convocation on April 10, 2014, the Benchers discussed the TWU application and raised
questions so that TWU would have the opportunity to respond.
meeting.

No vote was taken at this

On April 22, 2014, TWU provided written reply submissions to some of the issues

raised at the April 10 Convocation. Second, at the Convocation on April 24, 2014, TWU made
oral reply submissions responding to the Benchers’ questions from the April 10 Convocation and
to the written comments the respondent received on the matter. Subsequently, numerous views
were offered by the Benchers in an open discussion, following which Convocation voted. In the


2

Convocation is the monthly meeting of the Benchers of the Law Society who are, in essence, the directors who
govern the Law Society.
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end result, Convocation voted to reject the accreditation of TWU’s law school by a vote of 28 to

II: The standard of review
[33]

Before turning to the central issue raised by this application, we will address the issue of

the appropriate standard of review.

Initially, that appeared to be unnecessary, since, in their

main factum, the applicants took the position that the standard of review is reasonableness. The
same position was taken by the respondent. All of the intervenors, save for The Justice Centre
for Constitutional Freedoms, either asserted that the standard of review is reasonableness or were
silent on the issue. Only The Justice Centre for Constitutional Freedoms took the position that
the appropriate standard of review is correctness.
[34]

However, in their reply factum, the applicants reversed their original position that the

appropriate standard of review is reasonableness, and asserted that the appropriate standard of
review is correctness. The professed reason for this reversal of position was the fact that, in the
interim, the Supreme Court of Canada had released its decision in Mouvement laïque québécois
v. Saguenay (City) [2015] S.C.J. No. 16, that the applicants contend changed the legal landscape
on this issue.
[35]

We do not agree that the decision in Saguenay substantively changed the appropriate

legal principles that are to be applied to the question of the applicable standard of review as were
set out in great detail in Dunsmuir v. New Brunswick, [2008] 1 S.C.R. 190. Indeed, the decision
in Saguenay expressly adopts the principles from Dunsmuir.

The majority in Saguenay did

apply the correctness standard to one question that arose in that case, that is, “the scope of the
state’s duty of neutrality that flows from freedom of conscience and religion” (para. 51) as it
arose in the context of that appeal. As we shall explain, that question of general importance does
not arise in this case. Consequently, and for the following reasons, we conclude that the standard
of review applicable to the respondent’s decision is reasonableness.
[36]

The applicants first submit that the standard of review is correctness because the issue

that was before the respondent for determination was a general question of law that is of
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importance to the legal system and that falls outside the particular expertise of the respondent.
We do not accept that submission. While the issue may raise a general issue of law, as most

called upon to make was not one of general application. It was specific to the context of the
regulation of the legal profession in Ontario, the historical background to the respondent’s role as
the regulator of the legal profession, and the statutory authority under which the respondent
operates as that regulator. As we shall develop more fully, when we get to the central question,
the respondent’s decision depends very much on that specific context for its determination. It is
an issue that did not allow for only one conclusion but, rather, required the respondent to
consider a number of different factors in arriving at a decision that was consistent with the
particular authority that the respondent was statutorily mandated to exercise. It was the type of
decision that was described by the majority in Bruker v. Marcovitz, [2007] 3 S.C.R. 607 at para.
2:
Determining when the assertion of a right based on difference must yield to a
more pressing public interest is a complex, nuanced, fact-specific exercise that
defies bright-line application.
[37]

In making its decision, the respondent was required to follow the statutory authority that

was given to it by the Law Society Act pursuant to which it is directed to exercise “its functions,
duties and powers” in the public interest and to maintain and advance the cause of justice and the
rule of law.

The respondent was uniquely qualified to determine how the public interest, as it

relates to the regulation of the legal profession in this Province, would be best advanced. Its
conclusion, in that regard, should normally be evaluated on a standard of reasonableness, as the
decision in Saguenay itself points out. At para. 46 of that decision, Gascon J. said, in part:
… the Court noted that, on judicial review of a decision of a specialized
administrative tribunal interpreting and applying its enabling statute, it should be
presumed that the standard of review is reasonableness [citations omitted].
[38]

That presumptive approach is reflected in other decisions of the Supreme Court of

Canada, notably Dunsmuir and, more recently, Doré v. Barreau du Québec, [2012] 1 S.C.R. 395.
In Doré, for example, the court said, at para. 48:
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[39]

The decision in Doré also identified the danger inherent in a conclusion that just because

Charter rights are implicated in a decision, a standard of review of correctness must be adopted.
In refuting that suggestion, the court said, at para. 51:
The alternative – adopting a correctness review in every case that implicates
Charter values – will, as Prof. Mullan noted, essentially lead to courts “retrying”
a range of administrative decisions that would otherwise be subjected to a
reasonableness standard: [quotation omitted].
[40]

As the decision in Saguenay also points out, it is important not to apply an overly broad

characterization to questions posed as being ones of general legal interest. At para. 48, Gascon J.
said:
As LeBel and Cromwell JJ. pointed out in Mowat (at para. 23), however, it is
important to resist the temptation to apply the correctness standard to all questions
of law of general interest that are brought before the Tribunal: [quotation
omitted].
[41]

The nature of the question that was before the respondent for determination allowed for

different answers to be given, not only different answers at the time but different answers at
different times when the question might arise. It is also a question that might allow for different
answers among different professions, who operate under different statutory and regulatory
regimes.
[42]

The reality is that the analysis required for the decision involves a weighing of competing

interests in the overall context of the impact of any decision on the legal profession in Ontario
and the obligation of that profession to serve the public interest.

The respondent has special

expertise, developed over two centuries, in legal education and the licensing of lawyers.

The

respondent is uniquely qualified to consider those interests in the context of the competing
Charter rights, as they arose in this case. As the court said in Doré, at para. 47:
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[43]

On the issue of the respondent’s expertise, we should mention the argument, advanced by

the applicants, that, because the respondent sought a legal opinion on this matter, that fact, in
effect, amounts to an acknowledgement by the respondent of its lack of expertise to address the
question.

It is difficult to give much credence to that argument. Many administrative tribunals,

who are well recognized as being expert tribunals, have legal advice and advisors available to
them. Indeed, some expert tribunals have independent counsel assigned to them and the hearings
that they conduct.
independent counsel.

For example, an Inquiry Committee of the Canadian Judicial Council has
It would be difficult to conclude that, as a consequence, the Inquiry

Committee is then demonstrating that it lacks the expertise to investigate the proper conduct of
judges.
[44]

We will address one final argument put forward by the applicants in support of their

contention that a standard of review of correctness ought to apply to the respondent’s decision.
The applicants assert that the fact that the respondent did not give any reasons for its decision
means that this court should not afford any deference to the decision and should, consequently,
apply the correctness standard. We note that this argument was first raised at the hearing of this
application.

It was not raised in either the applicants’ main factum or in their reply factum.

Indeed, notwithstanding the various criticisms that were levelled by the applicants at the
respondent’s decision in their written material, at no point was the absence or adequacy of
reasons raised as a complaint.
[45]

The situation here is, of course, different than the normal situation where this court is

asked to review a tribunal’s decision. In the normal situation, the tribunal will constitute a panel
of persons that will hear a matter and then render a decision. In that instance, reasons are to be
expected and are normally given.

Here we have a “tribunal” that consisted of forty elected

Benchers and eight lay Benchers, who reached their decision in Convocation by way of a vote,
after speeches were delivered both for and against the proposed resolution. The decision in this
case was, consequently, not the result of the normal deliberative process of a tribunal but, rather,
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is more akin to the decisions reached by elected bodies such as Parliament, Provincial

[46]

That said, we acknowledge that it was still open to the respondent to provide reasons for

its decision.3

In this case, the respondent chose not to provide such reasons but to allow the

record, the speeches made by the Benchers who spoke on the issue, and the vote, to represent the
reasons.

In fairness, we should note that the respondent received legal advice that it could

proceed in that fashion. While it might have been preferable for the respondent to have provided
reasons, given the nature of the question being decided, it is difficult to be overly critical of the
respondent for not proceeding in that fashion. The respondent is not, after all, to be held to a
standard of perfection.
[47]

In respect of this submission, we would note three points, all of which can be drawn from

the Supreme Court of Canada’s decision in Newfoundland and Labrador Nurses’ Union v.
Newfoundland and Labrador (Treasury Board), [2011] 3 S.C.R. 708. First, is that the adequacy
of reasons is not a stand-alone basis for quashing a decision. As the court said, at para. 14:
It is a more organic exercise – the reasons must be read together with the outcome
and serve the purpose of showing whether the result falls within a range of
possible outcomes.
[48]

Second, and as we shall develop a bit further below, reasons are not always required:

Newfoundland Nurses at para. 20. Third, where reasons are not given, or are not viewed as
adequate, the court should first seek to supplement the reasons “before it seeks to subvert them”
(para. 12).

This exercise includes the court looking at the record in order to assess the

reasonableness of the decision. As the court said, in Newfoundland Nurses at para. 15:
This means that courts should not substitute their own reasons, but they may, if
they find it necessary, look to the record for the purpose of assessing the
reasonableness of the outcome.
[49]

In the absence of reasons, what is important, when considering the appropriate standard

of review, is whether it is possible for this court, on a review, to understand the basis upon which

3

We note, in that regard, that under its prior statutory regime, the Benchers would, from time to time, provide
reasons for disciplinary decisions notwithstanding that those decisions were also reached in Convocation.
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the decision was reached, and the analysis that was undertaken in the process of reaching that
decision.

We have no difficulty in concluding that this court can achieve that understanding on

[50]

We would add that an elected body that reaches a decision, which is then the subject of a

judicial review, does not lose the right to have its decision adjudicated on a reasonableness
standard just because there are no reasons for a court to review. Indeed, given the democratic
process that is inherent in reaching such a decision, it is likely unrealistic to expect that reasons
will be provided. This point was directly addressed in Catalyst Paper Corp. v. North Cowichan
(District), [2012] 1 S.C.R. 5 where McLachlin C.J.C. said, at para. 29:
Formal reasons may be required for decisions that involve quasi-judicial
adjudication by a municipality. But that does not apply to the process of passing
municipal bylaws. To demand that councillors who have just emerged from a
heated debate on the merits of a bylaw get together to produce a coherent set of
reasons is to misconceive the nature of the democratic process that prevails in the
council chamber. The reasons for a municipal bylaw are traditionally deduced
from the debate, deliberations and the statements of policy that give rise to the
bylaw.
[51]

We conclude, therefore, that the appropriate standard of review is reasonableness.
III: Jurisdiction

[52]

There is no dispute between the parties that the respondent had jurisdiction to consider

whether to accredit TWU’s law school. The parties disagree, however, over the ambit of the
respondent’s authority in this regard, that is, what matters the respondent could, and could not,
take into consideration in arriving at its decision.
[53]

The applicants submit that the sole focus of the respondent in determining the issue of

accreditation is whether TWU’s law school would graduate competent lawyers. The applicants
say that that is the sole function of the respondent under its governing statute, the Law Society
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Act.4

The applicants submit that this sole function is set out in s. 4.1 of the Law Society Act,

It is a function of the Society to ensure that,
(a) all persons who practise law in Ontario or provide legal services in Ontario
meet standards of learning, professional competence and professional conduct that
are appropriate for the legal services they provide; and
(b) the standards of learning, professional competence and professional conduct
for the provision of a particular legal service in a particular area of law apply
equally to persons who practise law in Ontario and persons who provide legal
services in Ontario.
[54]

The applicants proceed from this submission to further submit that the respondent could

only consider matters that affected the professional competence and conduct of TWU graduates
in arriving at its conclusion on whether to accredit TWU’s law school. More specifically, the
applicants submit that it was not open to the respondent to consider broader public interests in
reaching its decision.
[55]

On that latter point, the applicants assert that the public interest component of the

respondent’s authority, as set out in s. 4.2 (that we have reproduced at para. 28 above) is
expressly subservient to the function of the respondent set out in s. 4.1.

In other words,

according to the applicants, the only public interest that the respondent can consider is the public
interest in having lawyers who are competent.
[56]

We do not agree with the applicants’ submissions on this point for a number of reasons.

First, s. 4.1 refers to “a” function of the respondent, not “the” function of the respondent. The
wording would thus suggest that s. 4.1 is meant to expressly identify one of the functions of the
respondent, not to mandate that the respondent has but a singular function.

That conclusion is

reinforced by the French version of s. 4.1 that begins:
L’une des fonctions du Barreau est de veiller à ce que …

4

The applicants sought to gain support for this submission by referring to one legal opinion, among others that the
respondent had received, that stated that s. 4.1 of the Law Society Act “sets out the functions of the Society”. As will
be seen, we do not agree with that opinion.
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In English, those words translate to:

[57]

Second, s. 4.2 refers to the plural “functions” and not the singular “function”.

Third, a

complete reading of the Law Society Act shows that the respondent is empowered to carry out
more functions than just the one set out in s. 4.1. Fourth, there is nothing in the wording of s. 4.2
that restricts its application solely to s. 4.1. Had the Legislature intended to so restrict s. 4.2, it
would have been a simple matter, for example, to have had s. 4.2 begin: “In carrying out its
functions, duties and powers under s. 4.1 of this Act …”.
[58]

For all of these reasons, therefore, we conclude that the principles that are set out in s.

4.2, and that are to govern the respondent’s exercise of its functions, duties and powers under the
Law Society Act, are not restricted simply to standards of competence. Rather, they engage the
respondent in a much broader spectrum of considerations with respect to the public interest when
they are exercising their functions, duties and powers, including whether or not to accredit a law
school.
IV: The 2001 BCCT decision
[59]

The next issue to be determined is the applicants’ assertion that the issues raised in this

application have already been decided, in their favour, by the Supreme Court of Canada’s
decision in TWU University v. British Columbia College of Teachers, [2001] 1 S.C.R. 772.
Accordingly, the applicants say that there is no issue left to resolve.
[60]

We do not accept that central contention by the applicants. The issue raised before the

Supreme Court of Canada in BCCT involved different facts, a different statutory regime, and a
fundamentally different question.

Under its statute, the British Columbia College of Teachers

was mandated to:
…establish, having regard to the public interest, standards for the education,
professional responsibility and competence of its members …
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It will be seen therefore that, unlike the respondent, the public interest mandate of the British
Columbia College of Teachers was directly, and solely, linked to the setting of standards for the

[61]

In addition, it is of significant importance to a proper understanding of the decision in

BCCT to recognize that the evidence in that case did not show that any person had been denied
admission to the TWU teachers’ programme because of a refusal to sign the Community
Standards document.5 Specifically, Iacobucci and Bastarache JJ. said, at para. 22:
There is no evidence before this Court that anyone has been denied admission
because of refusal to sign the document or was expelled because of non-adherence
to it. On the other hand, there is evidence that not all students admitted to TWU
adhere to the Christian world view.
[62]

Whatever the evidence was before the court in BCCT, the evidence in this case is directly

opposite to that conclusion.

In this case, it is admitted that no person can become a student at

TWU’s law school unless they sign the Community Covenant.

Individuals who refuse to sign

the Community Covenant will, perforce, be denied admission.
[63]

The evidence in this case also makes it clear that any student who signs the Community

Covenant, but who then does not adhere to its restrictions (whether on or off campus), is at risk
of being expelled.

This point is made in the Community Covenant itself where, among others,

the following statements appear:
TWU reserves the right to question, challenge or discipline any member in
response to actions that impact personal or social welfare.
…
The University also provides formal accountability procedures to address actions
by community members that represent a disregard for this covenant.
[64]

The approach to transgressions of the Community Covenant are then referred to, and

expanded upon, in TWU’s Student Handbook, where the following statement appears:

5

While the precise document at issue in the BCCT case was not put in the record before us, despite a request for it,
we were told that the document was the equivalent of the Community Covenant.
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[65]

Further on this point, while TWU may not “actively seek out cases of non-compliance

with the Community Covenant by its students, faculty or staff”6 , it is clear that there is a positive
obligation on every member of TWU, especially its students, to report any violations of the
Community Covenant. This is made clear in the Student Handbook:
At a grass roots level, it is expected and encouraged that students, staff and
faculty will hold each another[sic] accountable to the commitments each has
made to the University and community.
…
The student accountability process may be initiated as a result of a complaint
against a student brought to Student Life by another member of the community or
as a result of concerns from the community regarding a student’s conduct.
[66]

Another distinction between this case and the case in BCCT is that there was apparently

no evidence before the court in BCCT of any limitations on the availability of positions at
universities for any person who wished to pursue the required program to become a teacher.
This appears to have been of some significance, to the conclusion reached in that case, that
persons adversely affected by the admissions policy of TWU would simply not apply to that
programme, but enrol someplace else. Indeed, in BCCT, Iacobucci and Bastarache JJ. said, at
para. 35:
While homosexuals may be discouraged from attending TWU, a private
institution based on particular religious beliefs, they will not be prevented from
becoming teachers.
[67]

Once again, the evidence in this case is to the contrary. In this case, there is evidence of a

substantial limitation on the number of available spots at Canadian law schools. The evidence is
that, in 2013, there were approximately 9,000 law school applicants in Canada and only 2,782
law school spots. In Ontario, the number of applicants was 4,758 for 1,502 spots. In other
words, in rough terms, there were three applicants for every single spot available at a law school.

6

affidavit of Robert Wood, para. 44
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At some particular law schools, the constraints were worse. For example, for the University of
Toronto law school, the ratio was ten to one.

Consequently, it is clear that, in this case, being

likelihood of gaining acceptance to any law school is decreased. Absent access to a law school,
of course, persons cannot pursue a legal education or their dream of becoming a lawyer.
[68]

Further, the consequence of the decision of the British Columbia College of Teachers was

that TWU would not be able to operate its own teacher education program. This result, in turn,
meant that persons who attended TWU would not be certified as public school teachers. That is
not the result of the respondent’s decision in this case. The respondent’s denial of accreditation
does not preclude TWU from opening and operating a law school. Quite the contrary. TWU
remains free to operate its law school, and persons who attend it are free to pursue their legal
education within an overriding atmosphere of evangelical Christian beliefs.

Graduates of

TWU’s law school will have the right to become members of the Bars in those Provinces where
TWU’s law school has been accredited. Indeed, as we shall explain further towards the end of
these reasons, those graduates can still apply, and the respondent will be under an obligation to
consider any individual application, to be accredited for membership in the Bar of Ontario. That
is a manifestly different result than was the case in BCCT.
[69]

Another distinction is that neither the British Columbia College of Teachers nor the

Supreme Court of Canada engaged in a human rights analysis under the applicable human rights
legislation. Rather, it appears that the Supreme Court of Canada assumed that TWU was exempt
from that legislation by virtue of what is now s. 41 of the Human Rights Code, R.S.B.C. 1996, c.
210. However, in this case, as we shall comment on further below, the respondent is subject to
the Human Rights Code, R.S.O. 1990, c. H.19. The respondent was therefore required to comply
with the requirements of the Code in reaching its decision.
[70]

Lastly on this point, and although it is not integral to our decision, we observe that the

area of human rights is one that continues to evolve.

The attitudes of the general population

towards such issues changes almost daily. Certainly those attitudes, as they relate to the issues
that are raised in this case, especially towards LGBTQ persons, have changed considerably in the
last fifteen years. As such, this area of law is probably the most fluid of any area of law in terms
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eliminated from TWU as a place to attend law school means, for many persons, that their
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of the appropriate application of legal principles and the context in which they come to be
applied.

Some of the presumptions or predispositions that may have existed in the past, and

continuation of attitudes that were previously enunciated.7

The Supreme Court of Canada has

itself recognized that reality in cases, such as Canada (Attorney General) v. Bedford, [2013] 3
S.C.R. 1101, where McLachlin C.J.C. said, at para. 42:
Similarly, the matter may be revisited if new legal issues are raised as a
consequence of significant developments in the law, or if there is a change in the
circumstances or evidence that fundamentally shifts the parameters of the debate.
[71]

Not only have there been significant developments in the law as they relate to LGBTQ

individuals since 2001, as we have already explained, the circumstances and evidence in this
case has, in our view, fundamentally shifted the parameters of the debate.
[72]

All of that is not to say that the decision in BCCT is not an important consideration in the

resolution of the issues that are presented to us. By way of just one example, the Supreme Court
held in BCCT that it was open to the British Columbia College of Teachers “to consider
discriminatory practices as part of its evaluation of TWU’s application” (para. 50), just as the
respondent has here. But it is an overstatement to say that the decision in BCCT preordains the
result that this court should arrive at in this case or, for that matter, the decision that the
respondent ought to have reached.
V: Infringement of freedom of religion
[73]

A first step in the analysis of the reasonableness of the respondent’s decision is a

determination whether the decision involves an infringement of the applicants’ freedom of
If there is no infringement, then there is no basis to challenge the respondent’s

religion.
decision.
[74]

The scope of freedom of religion has been addressed by the Supreme Court of Canada in

many cases including, most recently, in Loyola High School v. Quebec (Attorney General),
[2015] S.C.J. No. 12. But, as was noted in that decision, the foundation for our approach to

7

In some judicial systems, such changes in attitude are referred to as “evolving standards”.
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which may have informed decisions at that time, cannot now be safely relied upon for the
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freedom of religion can be traced back to the decision of Dickson J. in R. v. Big M Drug Mart

The essence of the concept of freedom of religion is the right to entertain such
religious beliefs as a person chooses, the right to declare religious beliefs openly
and without fear of hindrance or reprisal, and the right to manifest religious belief
by worship and practice or by teaching and dissemination.
[75]

However, Dickson J. added an important caveat to that enunciation of the concept of

freedom of religion.

In summarizing the purpose of freedom of religion under the Charter, he

said, at para. 123(QL):
Viewed in this context, the purpose of freedom of conscience and religion
becomes clear. The values that underlie our political and philosophic traditions
demand that every individual be free to hold and to manifest whatever beliefs and
opinions his or her conscience dictates, provided inter alia only that such
manifestations do not injure his or her neighbours or their parallel rights to hold
and manifest beliefs and opinions of their own. [emphasis added]
[76]

We believe it is appropriate, at this point, to make one point perfectly clear. No party, in

the course of these proceedings, has suggested that TWU, or the persons who attend that
institution, do not hold their religious views sincerely. It is accepted that TWU and its faculty,
staff and students, sincerely adhere to evangelical Christian beliefs. It is also accepted that TWU
sincerely wishes to create a law school where students, who ascribe to evangelical Christian
beliefs, can be educated in that environment.

That position was made absolutely clear by the

respondent in the hearing before us, perhaps, in part, as a response to some statements by one or
more Benchers, in the course of their debate.
[77]

In order to establish an infringement of freedom of religion, the applicants must establish

two things.

One is that they sincerely believe in a belief or practice that has a nexus with

religion. We have just set out that the applicants have such a sincere belief. The other is that the
decision that is challenged must interfere with the applicants’ ability to act in accordance with
his or her religious beliefs in a manner that is more than trivial or insubstantial. As was observed
by McLachlin C.J.C. in Alberta v. Hutterian Brethren of Wilson Colony, [2009] 2 S.C.R. 567 at
para. 32:
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Ltd., [1985] 1 S.C.R. 295 where he said, at para. 94(QL):
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“Trivial or insubstantial” interference is interference that does not threaten actual
religious beliefs or conduct.
There is no evidence before us that the ability of an evangelical Christian to gain a legal

education requires that they study at a law school that only permits the presence of evangelical
Christian beliefs and only permits the attendance of those persons who commit to those beliefs.
Indeed, the contrary would appear to be obvious from the fact that evangelical Christians have
been attending secular law schools, and successfully becoming lawyers, for decades, if not
longer.
[79]

In addition, TWU stated through the affidavit of Mr. Robert Wood, the Provost of TWU,

that:
…students are free to hold and express diverse viewpoints on the legal, religious,
and social issues arising in relation to homosexuality and same-sex relationships,
even if they are contrary to TWU’s religious beliefs and positions. 8
[80]

If that is the case, then having other beliefs and points of view present, at the law school,

should not pose an obstacle to obtaining a proper legal education nor should those opposing
viewpoints represent a threat to the maintenance of evangelical Christian beliefs.

Indeed,

contrary to posing a threat, the presence of opposing viewpoints would appear to be consistent
with what TWU has put forward in the affidavit of Samuel Reimer, a professor of sociology, as
one of the chief strengths of evangelicalism, that is, its engagement with others who do not share
the same views:
Since evangelicalism is an “engaged subculture”, in that they do not physically
remove themselves from the broader culture, they develop a greater understanding
of their distinctiveness through interaction with non-evangelicals.9
[81]

All of that said, we are nonetheless satisfied that the decision of the respondent does

amount to an infringement of the applicants’ rights to freedom of religion.

We reach that

conclusion by applying a broad interpretation of those rights – one that is consistent with the
jurisprudence on the subject.

8
9

affidavit of Robert Wood, para. 15.
affidavit of Samuel Reimer, para. 44
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[82]

In that regard, we refer first and foremost to the decision in Loyola that appears to place a

somewhat more expansive interpretation on freedom of religion than may have been reflected in

Religious freedom under the Charter must therefore account for the socially
embedded nature of religious belief, and the deep linkages between this belief and
its manifestation through communal institutions and traditions: [citation omitted]
[83]

Loyola High School was, like TWU, a private institution. It was created to support the

collective practice of Catholicism.
evangelical Christianity.

TWU was created to support the collective practice of

One of TWU’s purposes is, obviously, to promote evangelical

Christian beliefs. The result of the decision of the respondent is to place an impediment in the
path of TWU to pursue its faith-based objective through one component part of its institution,
i.e., its law school. In that respect, the impact of the respondent’s decision is akin to the impact
of the Minister’s decision in Loyola that the majority described, in the following terms, at para.
61:
The Minister’s decision therefore demonstrably interferes with the manner in
which the members of an institution formed for the very purpose of transmitting
Catholicism, can teach and learn about the Catholic faith. This engages religious
freedom protected under s. 2(a) of the Charter.
[84]

There is another aspect to this issue that revealed itself during the course of the argument.

TWU said, for the first time, that if the respondent’s decision is upheld, it is “highly unlikely”
that TWU’s law school would open. If that should ultimately be the result, then the nature of the
interference with the applicants’ freedom of religion arising from the respondent’s decision
would become more evident.
[85]

Like other aspects of this case, that observation is not, itself, without countervailing

considerations. The applicants assert that that result would arise from the interference with their
religious freedom.

Viewed from an opposite perspective, the warning from TWU that its law

school will not open, if it is not accredited in Ontario, can be seen, not as arising from any
interference with religious beliefs, but rather as a consequence of the fact that the single largest
market for law school graduates may be foreclosed to them. Viewed from that perspective, the
result appears to represent much more an economic decision, as opposed to a religious one.
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[86]

However, it seems to us to be preferable to evaluate those different considerations as part

of the balancing exercise directed by Doré. That said, we acknowledge that a different approach

there has been any infringement of the Charter right. This confusion arises from the fact that it
is not entirely clear, from our reading of the authorities, what level of conduct is necessary to
constitute an infringement.
[87]

By way of explanation, we have already set out above the quotation from Hutterian

where the necessary degree of infringement was referred to as a “threat” to religious beliefs and
conduct. The same expression was used in R. v. Edwards Books and Art Ltd., [1986] 2 S.C.R.
713 where Dickson J. said, at para. 97(QL):
The Constitution shelters individuals and groups only to the extent that religious
beliefs or conduct might reasonably or actually be threatened.
[88]

On the other hand, in Loyola, the majority described the infringement in the following

terms, at para. 67:
Ultimately, measures which undermine the character of lawful religious
institutions and disrupt the vitality of religious communities represent a profound
interference with religious freedom.
[89]

In a similar way, the infringement was described in the following terms by Gascon J., in

Saguenay, at para. 85:
Second, the state practice must have the effect of interfering with the individual’s
freedom of conscience and religion, that is, impeding the individual’s ability to
act in accordance with his or her beliefs.
[90]

Perhaps it is just a matter of semantics but it does seem to us that there is a qualitative

difference between actions that threaten the very existence of a religious belief and those that
simply interfere with, or impede, a religious belief.

Whether there is such a dichotomy in the

level of effect that is necessary to establish an infringement, we leave for another court to
resolve.

We choose to use the less stringent test for infringement and leave the issue of the

degree of that infringement to be considered in the balancing exercise stipulated in Doré, to
which we now turn.
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[91]

Consequently, we conclude that the decision of the respondent does have the effect of

VI: The balancing of rights
[92]

Once an infringement is established, the parties appear to agree that the appropriate

framework for reviewing the respondent’s decision is that set out in Doré. In that decision, the
court set out a two-stage process for an administrative decision-maker’s application of Charter
values in the exercise of a discretionary decision.

First, the decision-maker must balance the

applicable Charter values with the statutory objectives the decision-maker is to fulfill. Second,
the decision-maker asks how the Charter values at issue will be best protected in view of those
statutory objectives.
[93]

On judicial review, the question then becomes whether the decision reached reflects a

proportionate balancing of the Charter protections at play. The end result of the analysis was
noted by the court in Doré, at para. 58:
If, in exercising its statutory discretion, the decision-maker has properly balanced
the relevant Charter value with the statutory objectives, the decision will be found
to be reasonable.
[94]

For the purposes of this case, we start with the statutory objectives of the respondent that

are set out in s. 4.2 of the Law Society Act, to which we made reference above. Nonetheless,
they bear repeating. Those objectives are:
In carrying out its functions, duties and powers under this Act, the Society shall
have regard to the following principles:
1. The Society has a duty to maintain and advance the cause of justice and the rule
of law.
2. The Society has a duty to act so as to facilitate access to justice for the people
of Ontario.
3. The Society has a duty to protect the public interest.
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interfering with the applicants’ rights to religious freedom under s. 2(a) of the Charter.
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[95]

As we attempted to set out in our recitation of the factual background of this case, the

respondent has been engaged in determining the requirements of a legal education, necessary for

until 1957, the respondent not only determined what those requirements would be, it was the sole
source in Ontario for the necessary legal education.

Commencing in 1957, other law schools

were permitted to provide that legal education, with the respondent’s express approval. Over
time, the respondent withdrew entirely from the field of directly providing legal education for
law students, but retained the authority to approve the legal education provided by others.
[96]

In addition to those realities, we are satisfied that, in carrying out its mandate under its

enabling statute, the respondent, throughout its long history, has acted to remove obstacles based
on considerations, other than ones based on merit, such as religious affiliation, race, and gender,
so as to provide previously excluded groups the opportunity to obtain a legal education and thus
become members of the legal profession in Ontario.
[97]

In keeping with that tradition, throughout those many years, the respondent has acted to

remove all barriers to entry to the legal profession save one – merit.

It is the respondent’s

position that it is in the public interest to ensure that the legal profession is open to everyone. It
views that approach as being fundamental to its functions.
respondent says that it achieves two companion objectives.

In adopting that position, the
One is to ensure diversity in the

legal profession. The other is that, if the legal profession is open to everyone then, perforce, it is
open to “the best and the brightest”.
[98]

The respondent is not alone in its position that equal access to a legal education is

important to the public interest role that the legal profession plays in our society. In an address
given by Dickson, C.J.C. in 1986 he said, in part, the following:10
Secondly, I want to say a few words about the gatekeepers to legal education,
namely those involved in the admissions process. Those who fulfill this role are,
in a real sense, the gatekeepers of the legal profession. Ultimately, the ethos of
the profession is determined by the selection process at law schools. In order to
ensure that our legal system continues to fulfill its important role in Canadian

10

B. Dickson, “Legal Education”, (1986) 64:2 Can. Bar Rev. 374 at p. 377
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the purposes of qualifying individuals for admission to the Bar, for more than 200 years. Indeed,
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society, it is necessary that the best candidates be chosen for admission to law
schools.

Furthermore, it is incumbent upon those involved in the admission process to
ensure equality of admissions. […] Canada is a country which prides itself on
adherence to the ideal of equality of opportunity. If that ideal is to be realized in
our profession then law schools, and ultimately the legal profession, must be alert
to the need to encourage people from minority groups and people from difficult
economic circumstances to join our profession.
[99]

As a consequence of its approach, the respondent points to the fact that all law schools,

that are currently accredited by it, provide equal access to all applicants. No currently accredited
law school has any policy that discriminates in terms of who may apply for entry to that law
school. TWU seeks to be the sole exception.
[100] It is clear that the respondent has a public interest obligation to fulfill as part of its
statutory authority, as we earlier described. The respondent has taken an appropriate approach to
the interpretation of the public interest as it relates to that statutory authority – one that is
justified not only on the historical record but also on the nature of the public interest that is at
stake.
[101] The question then becomes, in reaching its decision in furtherance of its statutory
authority, did the respondent engage in a “proportionate balancing” of the Charter protections at
issue.
[102] This is not a case where only one Charter right is implicated. As will be apparent, the
decision of the respondent necessarily involved two Charter rights. On one side, there is the
right of the applicants to freedom of religion including their right to operate a law school
designed for persons who share a common religious belief. On the other side, there are the rights
of the members of the respondent, both current and future, to equal access, on a merit basis, to
membership that the respondent, consistent with its history, has a duty to protect.

Moreover,

there is the statutory requirement that the respondent must comply with s. 6 of the Ontario
Human Rights Code.
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[103] This is an appropriate point to say that the applicants’ assertion, that their religious rights
were “ignored” by the respondent in reaching its decision, does not withstand even a cursory
A fair reading of the speeches made by the Benchers during the course of the

Convocations held to consider this issue make it clear that the applicants’ freedom of religion
was one of the concerns with which the Benchers were wrestling.

The suggestion that, just

because a given Bencher did not expressly mention freedom of religion, they did not consider
that freedom, is neither a fair nor reasonable characterization to place on that Bencher’s speech.
The speeches are not read fairly by treating them as if they were reasons of a court where all
competing arguments may be recited, or by reading an individual speech in isolation from the
debate in which it took place. The Benchers were all well aware of the clash between religious
rights and equality rights that the question before them presented.
[104] On the other side of this issue are the equality rights of persons who might wish to attend
TWU’s law school in order to pursue their legal education but who, at the same time, wish to be
true to themselves and to their own beliefs. While much attention in this case was directed at the
discriminatory effect of TWU’s Community Covenant on LGBTQ persons, the reality is that the
discrimination inherent in the Community Covenant extends not only to those persons, but also
to women generally; to those persons of any gender who might prefer, for their own purposes, to
live in a common law relationship rather than engage in the institution of marriage; and to those
persons who have other religious beliefs.
[105] We use the words discrimination and discriminatory in this context intentionally. Despite
some efforts by TWU to contend that the Community Covenant does not operate in a
discriminatory fashion, it is self-evident that it does.

It requires, by its very content, that

individuals adhere to a particular view, and a particular belief system, in order to attend TWU.
In addition, this is not merely an aspirational code.

To the contrary, failure to adhere to the

conduct imposed by the Community Covenant, carries with it serious consequences.
[106] For example, a student, in signing the Community Covenant, runs the risk of being
suspended or expelled if they subsequently fail to abide by its terms.

Such failure includes

sexual misconduct which is mandated, by the terms of the Community Covenant, to be a serious
breach warranting, at a minimum, suspension.

Sexual misconduct under the terms of the
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Community Covenant, of course, includes sexual intimacy outside of marriage and sexual
intimacy involving persons of the same sex.

In other words, individuals who may not believe in

Covenant and thus, in essence, disavow not only their beliefs but, in the case of LGBTQ
individuals, their very identity.

To assert that that result is not, at its core, discriminatory is to

turn a blind eye to the true impact and effect of the Community Covenant.
[107] On this point, we should add that implicit in the applicants’ submissions was the concept
that, if actions are not unlawful discrimination under a statute, they are not discriminatory. TWU
says that it is statutorily exempt from the application of the Human Rights Code, R.S.B.C. 1996,
c. 210 by virtue of s. 41 and is geographically exempt from the application of the Ontario Human
Rights Code. Consequently, TWU says that it cannot be found to be acting in a discriminatory
fashion.
[108] We make three points in response to that position.
discrimination, regardless of whether it is unlawful.

First, discrimination is still

The fact that, for policy reasons, a

Provincial Legislature has chosen not to make certain acts of discrimination actionable under
human rights legislation does not mean that those acts are any less discriminatory.

The

Community Covenant, by its own terms, constitutes a prejudicial treatment of different
categories of people. It is, therefore, by its very nature, discriminatory.
[109] Second, the fact that the Community Covenant may promote an important right, that is,
the observance of a particular religious belief, does not mean, by virtue of that itself, that the
effect of the Community Covenant is not discriminatory. This point was aptly made in Miron v.
Trudel, [1995] 2 S.C.R. 418 where McLachlin J. said, at para. 158:
Discrimination is evil. But the grounds upon which it rests are not. […] The
issue is not whether marriage is good, but rather whether it may be used to deny
equal treatment to people on grounds which have nothing to do with their true
worth or entitlement due to circumstance.
[110] Third, while TWU may not be subject to the Ontario Human Rights Code, the respondent
is.

The respondent has to ensure that its actions are compliant with human rights legislation.

Section 6 of the Human Rights Code reads:
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marriage, or LGBTQ persons, may attend TWU but they must first sign the Community

Every person has a right to equal treatment with respect to membership in any
trade union, trade or occupational association or self-governing profession
without discrimination because of race, ancestry, place of origin, colour, ethnic
origin, citizenship, creed, sex, sexual orientation, gender identity, gender
expression, age, marital status, family status or disability. [emphasis added]
[111] In an apparent attempt to eliminate the concerns that obviously arise from the
discriminatory effect of the Community Covenant, TWU presents itself as an institution that
accommodates everyone, regardless of their beliefs, and makes them welcome at its institution,
including LGBTQ persons.

TWU says that it does not permit discrimination against anyone

attending its institution, and does not allow any conduct that might amount to harassment or
intimidation, or that would otherwise be objectionable, to take place just because someone may
not adhere to the evangelical Christian beliefs for which TWU stands.
[112] We accept that it is TWU’s stated position that everyone attending its institution is treated
with fairness and courtesy and open-mindedness.

But it does not change the fact that,

notwithstanding TWU’s stated benevolent approach to the conduct of students and others at its
institution, in order for persons, who do not hold the beliefs that TWU espouses, to attend TWU,
they must openly, and contractually, renounce those beliefs or, at the very least, agree not to
practice them. The only other apparent option for prospective students, who do not share TWU’s
religious beliefs, but who still desire to obtain one of its coveted law school spots, is to engage in
an active deception, in terms of their true beliefs and their true identity, with dire consequences if
their deception is discovered.

TWU’s technically correct statement that it “does not ban or

prohibit admission” to LGBTQ students must be read and understood in this context. 11
[113] This reality is of particular importance for LGBTQ persons because, in order to attend
TWU, they must sign a document in which they agree to essentially bury a crucial component of
their very identity, by forsaking any form of intimacy with those persons with whom they would
wish to form a relationship. Contrary to the contention of the applicants, that requiring person to
refrain from such acts does not intrude on the rights of LGBTQ persons, it is accepted that sexual
conduct is an integral part of a person’s very identity. One cannot be divorced from the other.


11

Applicants’ factum, para. 31
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As Rothstein J. said in Saskatchewan (Human Rights Commission) v. Whatcott, [2013] 1 S.C.R.

Courts have thus recognized that there is a strong connection between sexual
orientation and sexual conduct. Where the conduct that is the target of speech is a
crucial aspect of the identity of the vulnerable group, attacks on this conduct stand
as a proxy for attacks on the group itself.
[114] That is the reality with which the respondent was faced.

It was essentially asked to

approve and accept students from an institution that engaged in discrimination against persons
who did not share the religious beliefs that were held by TWU, and the student body that it
prefers to have at its institution.
[115] On this point, it is important to not mischaracterize the nature of the respondent’s action.
It was not an attempt to regulate TWU’s law school – a fact that distinguishes this case from the
efforts of at least one other provincial legal governing body. The decision of the respondent did
not purport to interfere with the right of TWU to create its law school in the fashion that it
proposes, exercising its rights to freedom of religion. That right does not carry with it, however,
a concomitant right in TWU to compel the respondent to accredit it, and thus lend its tacit
approval to the institutional discrimination that is inherent in the manner in which TWU is
choosing to operate its law school.

To reach a conclusion by which TWU could compel the

respondent, directly or indirectly, to adopt the world view that TWU espouses would not
represent a balancing of the competing Charter rights. Rather, such a conclusion would reflect a
result where the applicants’ rights to freedom of religion would have been given unrestricted
sway.
[116] In exercising its mandate to advance the cause of justice, to maintain the rule of law, and
to act in the public interest, the respondent was entitled to balance the applicants’ rights to
freedom of religion with the equality rights of its future members, who include members from
two historically disadvantaged minorities (LGBTQ persons and women).

It was entitled to

consider the impact on those equality rights of accrediting TWU’s law school, and thereby
appear to give recognition and approval to institutional discrimination against those same
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minorities.

Condoning discrimination can be ever much as harmful as the act of discrimination

[117] The respondent was also entitled, in the exercise of its statutory authority, to refuse to
accredit TWU’s law school arising from the discriminatory nature of the Community Covenant.
It remains the fact that TWU can hold and promote its beliefs without acting in a manner that
coerces others into forsaking their true beliefs in order to have an equal opportunity to a legal
education. It is at that point that the right to freedom of religion must yield: Big M Drug Mart
Ltd. at para. 123(QL); Loyola at para. 63.
[118] It was open to the respondent to take a decision that it viewed as not only promoting its
statutory mandate but, as importantly, being seen as promoting that mandate. It was also open to
the respondent to view accrediting TWU’s law school, while professing equal opportunity and
equal treatment for its members, its prospective members, and for the legal profession as a
whole, as fundamentally inconsistent, if not hypocritical.
[119] The respondent was also not confined, in the exercise of its statutory authority, to simply
addressing actual acts of discrimination committed by members of the Bar after admission
through its disciplinary process.

The disciplinary process does not deal with the impact of

discrimination on the opportunities of persons to become members of the Bar.

As Dickson

C.J.C. said, equality of opportunity is a value of fundamental importance to our country. It is a
value that state actors (of which the respondent is one) are always entitled to respect and
promote. As the majority in Loyola said, at para. 47:
These shared values – equality, human rights and democracy – are values the state
always has a legitimate interest in promoting and protecting. […] Religious
freedom must therefore be understood in the context of a secular, multicultural
and democratic society with a strong interest in protecting dignity and diversity,
promoting equality, and ensuring the vitality of a common belief in human rights.
[120] On the other side, what is the effect of the respondent’s decision on the applicants? The
decision does not, in fact, preclude TWU from opening a law school. It does not preclude TWU
from opening a law school that requires students to sign the Community Covenant.

TWU

counters that reality by saying that, without accreditation from the respondent, it will not open its
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law school.

While we earlier accepted that there is a degree of interference with religious

beliefs, should that result occur, we also earlier noted that the motivating force not to open the
What TWU would then be

essentially saying is that it not only wishes to operate its law school in a particular way in order
to advance its religious beliefs, but that it will only do so if it is guaranteed access to the single
largest market for law school graduates. That position takes freedom of religion too far. As has
been observed in a number of cases, including Adler v. Ontario (1994), 19 O.R. (3d) 1 (C.A.),
freedom of religion cannot be used as a mechanism to compel state support.
[121] If TWU wanted to operate its law school for purely religious purposes, it would be
content to proceed with its view of the proper law school but with the full knowledge that its
students would only be automatically eligible for membership in the Bar of some Provinces,
while not of others.

The trade-off for TWU law students would be the benefit of a religious

based legal education against the disadvantage of a potentially narrower market for their skills
upon graduation.

That trade-off does not take into account that TWU graduates would

nonetheless be entitled to apply to the respondent for admission to the Bar of Ontario, and the
respondent would be obliged to provide them with a timely, open, and efficient, accreditation
process in order to minimally impair their freedom of religion and association.
[122] Nevertheless, it remains the fact that the record before this court fails to reveal any
evidence that any secular law school treats its students, who are evangelical Christians, in such a
manner that attendance at those law schools is threatening to their beliefs or erodes those beliefs
or that makes attendance so unpleasant or uncomfortable that that route for obtaining a legal
education is essentially precluded to them. A single affidavit filed by TWU from an evangelical
Christian student who says that she felt “uncomfortable” at the University of Toronto law school
fails, by a wide margin, to constitute such evidence.12

The fact is that evangelical Christians

have been attending secular law schools for decades without any evident problem.
[123] Simply put, in balancing the interests of the applicants to freedom of religion, and of the
respondent’s members and future members to equal opportunity, in the course of the exercise of

12

affidavit of Jessie Legaree, para. 20.
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law school appears to be more economic than it is religious.
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its statutory authority, the respondent arrived at a reasonable conclusion.

It is not the only

decision that could have been made, as the difference in the vote on the question reflects. But

that the ultimate decision is unreasonable.

It also does not mean that, just because more

Benchers favoured one approach over the other, the result equates to the imposition of some
form of “majoritarian tyranny” on the minority, as the applicants contend.
[124] We conclude that the respondent did engage in a proportionate balancing of the Charter
rights that were engaged by its decision and its decision cannot, therefore, be found to be
unreasonable.

We reach that conclusion based on a review of the record undertaken in

accordance with the procedure set out in Newfoundland Nurses. In so doing, we have considered
the speeches given at Convocation by the Benchers as a whole – not in isolation, one from the
other.

In determining whether a proportionate balancing was undertaken, it is only fair, in our

view, to consider the interchange between the Benchers, not whether the individual speeches of
each Bencher reflect that balance. In that regard, it is important to remember that the Benchers
were speaking in reaction to what others had said, including what TWU itself had said. They
were not speaking in a vacuum.
[125] While that conclusion addresses the central question before this court, some other issues
still fall to be addressed.
VII:

Future TWU graduates

[126] Another aspect of this question that deserves attention is the fact that there remains the
possibility that TWU will proceed with its law school, notwithstanding that it has not been
accredited by the respondent.

While we were told by counsel for TWU that the law school

would likely not proceed in those circumstances, we were also told that there has not been a firm
and final decision made, so the possibility of the law school proceeding remains.
[127] We mention this possibility only to observe that, if that eventuality should occur, and as
we have alluded to, individual graduates of the law school might still seek to be admitted to the
Bar of Ontario. Should that situation come to pass, the respondent will be obliged to have a fair
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the fact that people may disagree, even strongly disagree, on the proper result, does not mean
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and timely process in place to evaluate and rule on those requests for admission. Apart from the
conclusion regarding TWU’s application as an institution, the individual graduates have their

[128] In making that observation, we recognize that the respondent has never been asked, by
either of the applicants or by anyone else, what its position would be if an individual graduate of
a TWU law school made his/her own application for admission. We simply raise the issue to
make it clear that the interests of individual graduates may arise at some future point and, if they
do, the respondent will be duty bound to properly consider their accreditation requests, in order
to ensure that the religious rights of any graduate of TWU’s law school are minimally impaired.
VIII: The Nova Scotia decision
[129] Another issue is that we are, of course, aware that a judge in Nova Scotia reached a
different conclusion with respect to the rejection of TWU’s law school by the Nova Scotia
Barristers’ Society.13 There are, however, important differences between the case that had to be
decided in Nova Scotia and the one that falls to be determined here. The most significant of
those differences is the fact that the NSBS did not have the broad statutory authority, under its
governing statute, that the respondent has here. In particular, the NSBS did not have an express
mandate “to maintain and advance the cause of justice and the rule of law”. The NSBS also did
not have the degree of control over legal education requirements for admission to the Bar that the
respondent has historically exercised in Ontario.
[130] The decision in Nova Scotia turned first and foremost on whether the NSBS had
jurisdiction under its statute to reject TWU’s law school for the reasons that it did. As we have
already set out, there is no issue regarding the respondent’s jurisdiction in this case. Further, the
nature of the action taken by the NSBS was directed at controlling the formation of TWU’s law
school and to direct the manner in which TWU could operate that law school. Again, that is not
the nature of the action taken by the respondent here.


13

TWU University v. Nova Scotia Barristers' Society, [2015] N.S.J. No. 32 (S.C.)
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own rights and a proper consideration of those rights requires that form of accommodation.

Page: 38

[131] In addition, the judge in the Nova Scotia case characterized the actions of the NSBS in

The NSBS action is not directed toward preventing discrimination against anyone
in Nova Scotia. It is not intended to prevent anyone from being treated unequally
in Nova Scotia.
[132] Whether that was a fair characterization of the actions of the NSBS, it would not be a fair
characterization of the actions, and intentions, of the respondent here. It is clear, in our view,
that the actions of the respondent in this case were a direct effort to prevent and combat
discrimination, and its ultimate effect on the composition of the legal profession in Ontario, and
to be seen as doing so.
[133] Finally, the judge in the Nova Scotia case appears to have adopted a de minimis analysis
to the impact of the discriminatory effect of TWU’s Community Covenant. In his decision, at
para. 247, the judge said:
TWU’s law school would add 60 students to a total class of about 2500 in
Canadian common-law law schools. That is an increase of about 2.4%. Of that
2.4% some percentage may make their way to Nova Scotia. It is a stretch to
speculate that requiring that group or individual to make special application for
admission on as yet unknown criteria will help to improve the proportion of
LGBT lawyers. Even if it did, placing a barrier before Evangelical Christians or
those willing to associate with them, so that the proportion of LGBT lawyers is
increased would be so inappropriate and wrongheaded that it could not possibly
be what was intended.
[134] We disagree with the import of that analysis.
numbers basis.

Discrimination is not evaluated on a

It should be self-evident that, since discrimination is usually directed at

minorities, the number of people who experience the effect of discrimination will be fewer in
number than the people who are the source of the discrimination. Discriminatory actions are no
less discriminatory because they only effect a few rather than many.
[135] The fact remains that the effect of the Community Covenant is to exclude certain persons
from eligibility for all of the spaces available at TWU’s law school.

That reduces their

opportunities for acceptance to law school in comparison with all other persons, and it does so on
a discriminatory basis.
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the following terms, at para. 180:
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IX:

The allegation of bias

decision was a biased one. The applicants complain that Clayton Ruby, who is an ex officio
bencher, spoke on the subject of TWU’s application at the Convocation on April 10. 14 Mr. Ruby
was, at the time, intending to be counsel for an individual who was going to challenge TWU’s
accreditation in British Columbia. TWU asserts that this conduct resulted in a biased decision by
the respondent.
[137] We see no merit in that assertion. First, Mr. Ruby, as an ex officio bencher, was entitled
to speak at Convocation.

Second, all of the other benchers presumably knew of Mr. Ruby’s

intended representation of the individual in British Columbia and would have taken that fact into
consideration in evaluating his submissions.

Third, Mr. Ruby was not entitled to vote, and did

not vote, on the question that was before the benchers. Indeed, Mr. Ruby was not even present at
Convocation, on April 24, when the vote was taken.
[138] In those circumstances, and contrary to the assertion of the applicants, no informed
person “viewing the matter realistically and practically and having thought the matter through”
would consider the presence of Mr. Ruby to have so tainted the process as to have rendered the
ultimate decision of the Benchers an unfair or biased one.15
X: Freedom of expression/Freedom of association
[139] We will deal very briefly with the alternative grounds advanced by the applicants that the
respondent’s decision violates either or both of their rights to freedom of expression and freedom
of association under s. 2(b) and s. 2(d), respectively, of the Charter. We deal with these briefly,
at least in part, because they were not pursued actively in the oral argument.
[140] In terms of freedom of expression, there is nothing in the decision of the respondent that
prohibits or inhibits the applicants, or any TWU student, from expressing their religious beliefs.

14

Our use of the term ex officio Bencher in this instance is a reference to those persons who are Benchers by virtue
of the fact that, by June 1, 2015, they had held the office of elected bencher for at least 16 years – Law Society Act,
s. 12.
15
Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817 at para. 46(QL).
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[136] Another issue to be addressed is the assertion by the applicants that the respondent’s
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Whether they attend a law school at TWU, or at any other university, there is no evidence that
any evangelical Christian law student will be constrained in the expression of their religious

facts of this case.
[141] Similarly, the applicants fail to establish that their freedom to associate is violated by the
respondent’s decision.

The purpose of the freedom to associate set out in s. 2(d) has been

recently affirmed by the Supreme Court in Mounted Police Association of Ontario v. Canada
(Attorney General), [2015] S.C.J. No. 1 but it traces back to the decision in Reference re Public
Service Employee Relations Act (Alta.), [1987] 1 S.C.R. 313 where Dickson J. said, at para.
86(QL):
The purpose of the constitutional guarantee of freedom of association is, I believe,
to recognize the profoundly social nature of human endeavours and to protect the
individual from state-enforced isolation in the pursuit of his or her ends.
[142] For the reasons that we have already given, there is no prohibition, in the decision of the
respondent, against TWU establishing a law school.
evangelical Christians.

There is no state-enforced isolation of

Assuming that economic opportunities may differ for TWU graduates

does not interfere with their rights to associate. Nor can the applicants use the right to freedom
of association to argue in favour of state action that will permit them to be equal to, but operate
separate from, all other law schools.

As the court said in Moore v. British Columbia

(Education), [2012] 3 S.C.R. 360 at para. 30:
To define ‘special education’ as the service at issue also risks descending into the
kind of “separate but equal” approach which was majestically discarded in Brown
v. Board of Education of Topeka, 347 U.S. 483 (1954).
[143] We conclude, therefore, that neither freedom of expression nor freedom of association is
infringed by the respondent’s decision.
XI: Conclusion
[144] The application for judicial review is dismissed.
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beliefs at the instance of the respondent. No infringement of freedom of expression arises on the
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[145] If the parties cannot agree on the appropriate disposition of the costs of the application,
they may file written submissions.

The respondent shall file its submissions within thirty days of

fifteen days thereafter. The submissions of each party shall not exceed ten pages in length. No
reply submissions shall be filed without leave of the court. There will be no award of costs in
favour of, or against, any of the interveners.

MARROCCO A.C.J.

THEN J.

NORDHEIMER J.
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THE COURT:
[1]
This is an appeal by Adams from the Decision of the Benchers of the Law Society of
Alberta dismissing his appeal from the Decision of the Hearing Committee that he be disbarred
from the practice of law. There were dissenting opinions at both the Committee and Bencher
levels regarding the disbarment order.
[2]
The matter arose regarding four complaints. The first two counts concerned Adams’
conviction for sexual exploitation of his 16-year-old client. The latter two counts alleged that he
failed to be candid in his application for enrolment to the Law Society by denying that he had
pled guilty to a criminal offence, and secondly that he swore a false Statutory Declaration
regarding that guilty plea. The latter two counts were dismissed by the Hearing Committee on
the ground that there was reasonable doubt that he intended to deceive and that he may have
misapprehended the effect of a discharge.
[3]
With respect to the first two counts relating to the 16-year-old client, Adams admitted the
facts that had been filed in criminal court. When facing the criminal charges, Adams pled guilty
to the indictable offence of s. 153(1)(b), namely sexual exploitation, and received a 15-month
conditional sentence. He likewise admitted to the Hearing Committee that he breached his
fiduciary duty to his client, and that his conduct with respect to both counts brought the
profession into disrepute and was deserving of sanction. However, he contended before the
Benchers and before us that disbarment was manifestly unreasonable.
[4]
The grounds of appeal are that the Benchers failed to conclude that the Hearing
Committee had committed errors in principle and failed to conclude that the penalty of
disbarment is demonstrably unfit. In particular, Adams argued that the Hearing Committee
overemphasized the harm to the reputation of the legal profession; failed to accord sufficient
weight to good character evidence; erred in rejecting expert evidence as to the risk of Adams’ reoffending; erred in relying on aggravating factors that were not proven; and finally, imposed a
penalty that is a marked departure from penalties imposed on similar offenders for similar
offences, and is manifestly unreasonable.
[5]
Both counsel agreed that the standard of appellate review in these cases is that the Court
will vary the Decision of the Law Society if there is error of principle or if it is unreasonable, or
demonstrably wrong. Since there is no dispute regarding the relevant facts and the admission of
guilt, the agreed standard of review is applicable solely to the order of disbarment.
[6]
Before addressing the specific grounds of appeal, it may be helpful to consider the
context of a professional disciplinary hearing. Professional bodies are those to whom the
government has seen fit to grant monopoly status. With this monopolistic right comes certain
responsibilities and obligations. Chief amongst them is self-regulation. Self-regulation is based
on the legitimate expectation of both the government and public that those members of a
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profession who are found guilty of conduct deserving of sanction will be regulated – and
disciplined – on an administrative law basis by the profession’s statutorily prescribed regulatory
bodies. Thus, a professional disciplinary hearing is not a criminal hearing; it is an administrative
hearing. Admission or proof of the alleged professional misconduct (or incompetence) is not the
same as a plea or finding of guilt in a criminal matter. Rather, it is a finding of conduct deserving
of sanction or incompetent practice based on administrative principles, including applicable
evidentiary rules. A professional misconduct hearing involves not only the individual and all the
factors that relate to that individual, both favourably and unfavourably, but also the effect of the
individual’s misconduct on both the individual client and generally on the profession in question.
This public dimension is of critical significance to the mandate of professional disciplinary
bodies.
[7]
In the context of the legal profession, a lawyer is required to complete stringent academic
and professional studies as well as successful articles before being admitted to the Bar. The
character and integrity of the applicants are relevant factors for admission to the profession. A
member of the legal profession having successfully met all of the prerequisites of the profession
is accepted into the profession on the basis that he or she has full knowledge and understanding
of the responsibilities, duties and obligations of that office.
[8]
Although arising in a different context, the Supreme Court of Canada made some
relevant statements regarding the importance of the integrity of lawyers and the legal profession
in Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130. At 1178, Cory J. said:
The reputation of a lawyer is of paramount importance to clients,
to other members of the profession and to the judiciary. A lawyer’s
practice is founded and maintained upon the basis of a good
reputation for professional integrity and trustworthiness. It is the
cornerstone of a lawyer’s professional life. Even if endowed with
outstanding talent and indefatigable diligence, a lawyer cannot
survive without a good reputation.
[9]
Every member is or ought to be aware that not only one’s professional conduct, but also
one’s personal conduct may be subject to scrutiny when that conduct may likely affect one’s
professional reputation, integrity and trustworthiness. The misconduct may or may not be
criminal. Unlike criminal behaviour per se, the individual’s misconduct may have a significant
effect on the reputation of the legal profession generally.
[10] Historians may question the origin and the history of the oft-repeated statements about
the honour and integrity of the legal profession, but it cannot be denied that the relationship of
solicitor and client is founded on trust. That fundamental trust is precisely why persons can and
do confidently bring their most intimate problems and all manner of matters great or small to
their lawyers. That is an overarching trust that the profession and each member of the profession
accepts. Indeed, it is the very foundation of the profession and governs the relationships and
services that are rendered. While it may be difficult to measure with precision the harm that a
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[11]
It is therefore erroneous to suggest that in professional disciplinary matters, the range of
sanctions may be compared to penal sentences and to suggest that only the most serious
misconduct by the most serious offenders warrants disbarment. Indeed, that proposition has been
rejected in criminal cases for the same reasons it should be rejected here. It will always be
possible to find someone whose circumstances and conduct are more egregious than the case
under consideration. Disbarment is but one disciplinary option available from a range of
sanctions and as such, it is not reserved for only the very worst conduct engaged in by the very
worst lawyers.
[12] To return to the circumstances of this case, Adams was retained by both the complainant,
a 16-year-old who was in youth detention, and her boyfriend, who was also in prison. Adams
succeeded in getting the complainant released on bail, whereupon she apparently resumed her
activity as a prostitute. Adams contacted the complainant on the stroll, discussed her boyfriend’s
case and asked her what kind of services she provided for her customers. She told him. He had
further contact with her at her home and on the stroll and suggested to her that they get together
to have sex. The police had observed the complainant working as a prostitute and spoke to her.
She related information concerning Adams to the police. She cooperated with the police by
giving a statement and consenting to wear a monitoring device when she met with Adams.
Adams does not deny that the meeting was for the sole purpose of having sex. Shortly after
arriving in the hotel room, the complainant stepped out, and the police entered as Adams was
pulling up and zipping up his pants and tucking in his shirt.
[13] In the monitored conversation, Adams had telephoned the Courthouse, advising that he
was out of town and would be late for Court. Also in the monitored conversation between the
complainant and Adams, she asked him whether he had had sex with a client before, to which he
replied that he had not. In response to her question, he admitted having sex with a prostitute in
Europe some years earlier.
[14] As indicated earlier, the Hearing Committee was also aware that on September 22, 1994,
four months into his Articles, Adams was charged in Edmonton with unlawfully communicating
with a person for the purpose of obtaining the sexual service of a prostitute. On December 2,
1994, Adams pled guilty to the charge in Calgary and was granted an absolute discharge. The
matters relating to the complainant in this case occurred just two years later in September 1996.
[15] The Benchers agreed with the Committee’s report that the charge relating to Adams’
failure to acknowledge his guilty plea may have resulted from Adams’ misunderstanding about
the effect of an absolute discharge, and it was therefore dismissed. However, the fact of his
conduct and his guilty plea was properly before the Benchers and was relevant to the
consideration of his conduct and whether it cast any light on possible repetition. We agree that
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lawyer’s misconduct may have on the reputation of the profession, there can be little doubt that
public confidence in the administration of justice and trust in the legal profession will be eroded
by disreputable conduct of an individual lawyer.
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[16] Adams’ first ground of appeal is that the Hearing Committee overemphasized the harm to
the reputation of the legal profession. The question of what effect a lawyer’s misconduct will
have on the reputation of the legal profession generally is at the very heart of a disciplinary
hearing and is clearly best considered by elected members of that profession and the lay
benchers appointed to assist in that task and others. It is one of the prime reasons why
professional discipline hearings are entrusted to the profession itself.
[17] In this case Adams, twice the age of his young client, and fully aware of her strong desire
to have her boyfriend released from jail, persuaded her to have sex with him. At the Committee
Hearing, he admitted that his arranging to have sex with his client was “inappropriate”. He also
admitted that he knew that he was in a trust position with her. He expressed remorse for his
conduct and acknowledged to the Hearing Committee that he had dishonoured his profession as
a result of his misconduct.
[18] Adams was correct in his assessment that this conduct brought dishonour on the legal
profession, as this type of behaviour can lead the public to believe that lawyers are prone to
abusing their position of trust. Members of the legal profession must earn the trust of their clients
and the public generally, and conduct such as Adams’ completely undermines that trust. As such,
on reviewing the record, the report of the Hearing Committee and the decision of the Benchers,
we are not persuaded that there was an overemphasis of the harm to the reputation of the legal
profession.
[19] Adams submits that the Committee failed to give sufficient weight to the good-character
evidence. The record shows that the Committee did hear and consider all of the character
evidence and referred to those “glowing character references” but decided that those references
did not displace or support the facts as found and admitted by Adams as to what had occurred.
This ground fails.
[20] In the next ground of appeal, Adams submits that the Committee erred in rejecting expert
evidence as to the risk of his re-offending. Dr. Pugh, the psychologist who assessed Adams,
stated that there was little likelihood that Adams would re-offend, but he suggested that Adams
needed to review articles regarding ethical conduct and dual relationships and also meet, more
than once, with a respected criminal lawyer to discuss the underlying problem with such
relationships. It was also apparent that Adams was not fully candid with Dr. Pugh in his
recounting of what happened. As they were entitled to do, the majority of the Committee stated
that they found nothing in Dr. Pugh’s report and testimony that gave assurance that there would
be no recurrence. In the dissenting Reasons, there was no discussion of Dr. Pugh’s evidence nor
any issue taken with the majority’s assessment of it. We find no error regarding this ground of
appeal.
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that information was relevant and merited consideration in determining the appropriate
disposition.
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(a)

speculated as to the complainant’s motives and vulnerability;

(b)

misapprehended the evidence as to whether Adams offered consideration
for sexual favours; and

(c)

exaggerated the prevalence of the risk of the sexual misconduct similar to
that of Adams.

[22] Adams adopted the dissenting view that the vulnerability of the 16-year-old complainant
referred to in the majority Decision was not proved. She did not testify. However, there is no
dispute as to her age and the disparity between the ages of Adams and the complainant. Nor is
there any dispute as to her anxious desire to have her boyfriend released from jail. While the
majority focussed on the impropriety of a lawyer pursuing a dual relationship, one personal or
sexual and one professional, with a client, they also considered the likely effect on the client’s
perception or expectation regarding the legal services she would receive. This would be a valid
consideration regarding any client’s finding herself in that situation and perhaps more so if the
client is young. Dr. Pugh characterized the solicitor-client relationship as very special at A.B.
115:
... lawyers are perceived by clients to be very special people with
very special powers, and this means that the client then is in a very
vulnerable position ... in his or her relationship with the lawyer,
and it’s incumbent upon the lawyer to recognize that nature of this
very special trust relationship.
Mr. Adams set that aside, the almost sanctity of this relationship,
and minimized it and discounted it and took advantage of this
young woman... .
[23] The understanding that Dr. Pugh had of the importance of the solicitor-client relationship
would certainly be within the knowledge of the majority of the Committee. It was in the context
of their understanding of that relationship that they spoke of the vulnerability of the young client.
We find no error in their discussion of the solicitor-client relationship and the vulnerability of a
young client in these circumstances.
[24] Both Adams and the dissenting member of the Committee miss the mark when they focus
on the complainant’s motive and vulnerability. She did not initiate the proposition of a sexual
encounter. It was Adams’ desire, despite his acknowledgment that what he proposed was
inappropriate, and despite the complainant’s reminding question about his having sex with
clients.
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[21] Adams further contends that the Committee erred in relying upon aggravating factors that
were not proven; specifically, it is alleged that the Committee:

[25] It does not appear that the Committee misapprehended the evidence as to whether Adams
offered consideration for sexual favours. The majority Report correctly stated: “[w]hether there
was to be payment or not is unclear on the evidence.” Regarding Adams’ suggestion that the
majority of the Committee wrongly believed that Adams was also guilty of an offence under s.
212(4) of the Criminal Code, communication for the purpose of obtaining sexual services, the
Benchers, in the majority Decision rejected that suggestion. They stated at A.B. 204:
When put in context, it appears to us that the Majority referred to
s. 212(4) in order to point out the seriousness of the offence under
s. 153(1)(b) in that both could be proceeded with by way of
indictment.
We agree.
[26] We also agree with the majority of the Benchers’ view that the Committee’s majority
Report was an expression of opinion that there was no evidence that sexual misconduct by
lawyers was a serious problem. The discussion was focussed less on prevalence than on the
comparative seriousness of Adams’ misconduct in proposing a sexual relationship with his client
as opposed to misappropriating trust funds. The majority contended that perhaps the breach of
trust involved in a proposed sexual relationship was even more serious than converting trust
funds, for money can be restored but honour cannot. The minority expressly contended that
Adams’ misconduct was less serious than a case of misappropriation of trust funds, which “in
virtually every case ... calls for disbarment.” This suggestion is troubling, as it implies that the
integrity of the person is somehow less important than the integrity of the dollar. We do not
diminish the seriousness of the offence of absconding with a client’s trust funds. However, we
have surely come to a point in our understanding of individual respect where the violation of a
person’s dignity is at least as important as the value of a bank account. As Wilson J. said in
Frame v. Smith, [1987] 2 S.C.R. 99 at 143:

2000 ABCA 240 (CanLII)

Page: 6

[t]o deny relief because of the nature of the interest involved, to
afford protection to material interests but not to human and
personal interests would, it seems to me, be arbitrary in the
extreme.
[27] Finally, Adams argued that the penalty of disbarment is much more severe than penalties
that have been imposed in other similar cases, and that disbarment in this case is manifestly
unreasonable. We acknowledge that considering the dispositions in disciplinary matters in other
cases and in other jurisdictions can be helpful. But this assessment must be undertaken with due
respect to contemporary values in Canadian society. In this regard, we observe that in the past,
there has sometimes been a tendency to minimize and excuse misconduct of a sexual nature
between the members of some professions and their clients. Further, and in any event, because
the relevant facts vary greatly from case to case, care must be taken to consider each complaint
in the context of its particular circumstances. As stated earlier, we do not accept the proposition
still often invoked in criminal cases, that the most serious disciplinary sanction, disbarment,
should be reserved for the most serious misconduct by the most serious offender. In this case, the
majority of the Hearing Committee correctly addressed the relevant factors and held that
disbarment was the appropriate disposition. Likewise the majority of the Benchers reviewed that
disposition and agreed that disbarment was the appropriate order. We do not find that disposition
to be manifestly unreasonable. Pursuant to s. 79(1)(c) of the Legal Profession Act, the order of
the Benchers disbarring Adams is confirmed.

APPEAL HEARD on MARCH 3rd, 2000
MEMORANDUM FILED at CALGARY, Alberta,
this 28th day of AUGUST 2000

______________________________
FRASER C.J.A.

______________________________
BRACCO J.A.

______________________________
McFADYEN J.A.
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122 of Professional Code authorizes syndic of professional order to request information from persons who
are not members of that order — Whether, where third
party refuses to provide requested information, syndic
may seek injunction pursuant to Code of Civil Procedure
— Professional Code, R.S.Q., c. C‑26, ss. 2, 122, 191
— Code of Civil Procedure, R.S.Q., c. C‑25, art. 751.

Droit des professions — Déontologie — Pouvoirs
d’enquête du syndic — Injonction — Syndic de l’Ordre
des pharmaciens exigeant d’un fabricant de médicaments génériques de lui fournir tout document indiquant
que des rabais, ristournes ou autres avantages ont été
accordés à des pharmaciens — Le pouvoir d’enquête
prévu à l’art. 122 du Code des professions permet-il au
syndic d’un ordre professionnel de demander des renseignements à des personnes qui ne sont pas membres
de l’ordre? — Le refus d’un tiers de fournir les renseignements demandés permet-il au syndic de réclamer
une injonction en vertu du Code de procédure civile?
— Code des professions, L.R.Q., ch. C‑26, art. 2, 122,
191 — Code de procédure civile, L.R.Q., ch. C‑25, art.
751.

In 2003, the Quebec media reported that a large
number of pharmacists had received rebates, discounts
and other financial benefits from generic drug manufacturers in exchange for orders for drugs, a practice
that is prohibited by the Code of ethics of pharmacists.

Les médias québécois révèlent en 2003 qu’un grand
nombre de pharmaciens recevraient des rabais, ristournes et autres avantages financiers de la part de
fabricants de médicaments génériques en contrepartie de leurs commandes. Le Code de déontologie des
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Based on information from proceedings instituted by
the Régie de l’assurance maladie du Québec against the
manufacturers in question, the syndic of the Ordre des
pharmaciens began an inquiry. To aid in this inquiry,
the syndic asked a generic drug manufacturer to provide him with any documents indicating that rebates,
discounts or other benefits had been granted to pharmacists. Despite repeated requests from the syndic, the
manufacturer refused to forward the documents and
filed a motion for a declaratory judgment to have the
requests for documents declared null and illegal. In a
cross demand, the syndic sought a permanent injunction to compel the manufacturer to deliver the documents to him. The Superior Court issued the injunction
provided for in art. 751 of the Code of Civil Procedure.
The Court of Appeal reversed that decision and ordered
the syndic to return the documents he had received.

pharmaciens interdit cette pratique. S’appuyant sur
l’information contenue dans les poursuites intentées
par la Régie de l’assurance maladie du Québec contre
les fabricants concernés, le syndic de l’Ordre des pharmaciens entreprend une enquête. Pour faire progresser
cette enquête, le syndic demande à un fabricant de médicaments génériques de lui fournir tout document indiquant que des rabais, ristournes ou autres avantages ont
été accordés à des pharmaciens. Malgré les demandes
répétées du syndic, le fabricant refuse de transmettre les
documents et dépose une requête en jugement déclaratoire visant à faire déclarer les demandes de documents
nulles et illégales. Se portant demandeur reconventionnel, le syndic demande l’émission d’une injonction permanente visant à contraindre le fabricant à lui livrer
les documents. La Cour supérieure accorde l’injonction
prévue à l’art. 751 du Code de procédure civile. La Cour
d’appel infirme cette décision et ordonne au syndic de
rendre les documents qui lui avaient été transmis.

Held (Fish and Abella JJ. dissenting): The appeal
should be allowed and the injunction restored.

Arrêt (les juges Fish et Abella sont dissidents) : Le
pourvoi est accueilli et l’injonction rétablie.

Per McLachlin C.J. and Bastarache, Binnie, LeBel,
Deschamps, Charron and Rothstein JJ.: A grammatical analysis of the statutory provision together with a
review of the relevant contextual aspects, such as the
purpose of the statute and of the provision in issue,
confirms that the legislature intended to subject third
parties to the syndic’s power of inquiry under s. 122 of
the Professional Code. The ordinary meaning of the
pronoun “on” used in the French version of that section favours the argument that the obligation to cooperate applies to everyone. Furthermore, s. 2, which
states the general principle that the Code applies to all
professions, does not limit the effect of statutes governing professionals to members of the orders concerned.
Such a limit would fail to take sufficient account of the
public protection objective of the Professional Code,
which cannot be attained unless certain provisions of
the Code apply to or affect third parties. The privilege
of professional self-regulation places the individuals
responsible for enforcing professional discipline under
an onerous obligation. Since the delegation of powers
by the state comes with the responsibility for providing
adequate protection for the public, it should be expected
in this context that individuals with not only the power,
but also the duty, to inquire into a professional’s conduct will have sufficiently effective means at their disposal to gather all information relevant to determining
whether a complaint should be lodged. The offence of
which the pharmacists in the case at bar are accused is
committed when a benefit is received from a third party.
Logically, an inquiry into the commission of the offence
in question must therefore extend to third parties. The

La juge en chef McLachlin et les juges Bastarache,
Binnie, LeBel, Deschamps, Charron et Rothstein :
L’analyse grammaticale du texte législatif, complétée par l’évaluation des aspects contextuels pertinents,
comme l’objet de la loi et de la disposition en discussion, confirme l’intention du législateur d’assujettir les
tiers au pouvoir d’enquête du syndic prévu à l’art. 122 du
Code des professions. Le sens commun du pronom “on”
utilisé dans cet article favorise la thèse selon laquelle
toute personne est soumise à l’obligation de coopérer.
De plus, l’art. 2, qui énonce le principe général d’application du Code à toutes les professions, ne limite pas
pour autant l’effet des lois professionnelles aux seuls
membres des ordres régis. Une telle limitation ne tiendrait pas suffisamment compte de l’objectif de protection du public poursuivi par le Code des professions. La
réalisation de cet objectif implique nécessairement que
les tiers soient visés ou touchés par certaines dispositions du Code. Le privilège d’autoréglementation d’une
profession soumet les personnes chargées de la mise en
œuvre de la discipline professionnelle à une obligation
onéreuse. Puisque la délégation des pouvoirs de l’État
s’accompagne de la charge de s’assurer de la protection
adéquate du public, on doit dans ce contexte s’attendre
à ce que les personnes dotées non seulement du pouvoir
mais aussi du devoir d’enquêter sur la conduite d’un
professionnel disposent de moyens suffisamment efficaces pour leur permettre de recueillir toute l’information
pertinente afin de déterminer si une plainte doit être
portée. En l’espèce, l’infraction reprochée aux pharmaciens est commise lorsqu’un avantage est reçu d’un
tiers. Un processus d’enquête concernant la commission
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fact that a professional order’s committee on discipline
has powers of investigation does not in any way indicate
that the means available to a syndic in conducting his
or her own prior inquiry must be interpreted narrowly.
These two authorities play different, but complementary, roles. It is in everyone’s interest to ensure that a
syndic who files a disciplinary complaint has detailed
knowledge of the accusations against the professional
and that the evidence at the syndic’s disposal is complete. [29-39] [42]

de cette infraction doit donc logiquement prévoir l’assujettissement des tiers. Le fait que le comité de discipline
d’un ordre professionnel soit doté de pouvoirs d’instruction ne signifie aucunement qu’il faille interpréter restrictivement les moyens dont dispose préalablement le
syndic dans la conduite de son enquête. Ces deux instances jouent des rôles différents et complémentaires.
Il est dans l’intérêt de tous de s’assurer qu’un syndic
qui dépose une plainte disciplinaire connaisse en détail
les reproches adressés au professionnel et dispose d’une
preuve complète. [29-39] [42]

The words used in s. 122 circumscribe the syndic’s
power. The section expressly provides that the information upon which the syndic relies to require the disclosure of information or documents must raise a suspicion
that an offence has been committed. However, at this
stage, the syndic need not be in a position to identify
exactly which professionals are under suspicion. The
individualized process provided for in the Professional
Code is the lodging of a complaint with the committee on discipline. The syndic’s inquiry precedes this
process and is aimed at determining whether a complaint should be lodged. In the instant case, the syndic
had reliable information from a government authority
and from legal proceedings. He was relying on facts
that established a reasonable basis for his inquiry. The
scope of the inquiry does not make it a random one. The
syndic’s inquiry concerns allegations of clear breaches
of the Code of ethics of pharmacists. The syndic has
not only the jurisdiction but also the duty to intervene to
protect the public. The mere fact that the purpose of the
inquiry is to identify the offenders as opposed to determining the specific circumstances of the offence, which
would be a more typical situation, is not determinative.
[43] [45] [47]

Le libellé de l’art. 122 balise le pouvoir du syndic.
L’article prévoit expressément que l’information sur
laquelle le syndic se fonde pour exiger la transmission
de renseignements ou de documents doit laisser soupçonner la commission d’une infraction. À ce stade, toutefois, il n’est pas nécessaire que le syndic soit en mesure
d’identifier précisément les professionnels soupçonnés.
Le processus individualisé prévu par le Code des professions est le dépôt d’une plainte devant le comité de
discipline. L’enquête du syndic se situe en amont et vise
à déterminer si une plainte doit être déposée. En l’espèce, le syndic bénéficiait de renseignements fiables
provenant d’une instance gouvernementale et d’actes de
procédures judiciaires. Il s’appuyait sur des faits qui lui
fournissaient une base raisonnable pour entreprendre
son enquête. L’envergure de cette dernière ne la rend
pas aléatoire. L’enquête du syndic vise des allégations
de manquements non équivoques au Code de déontologie des pharmaciens. Or, le syndic a non seulement
la compétence mais aussi le devoir d’intervenir afin de
protéger le public. Le simple fait que l’enquête vise à
déterminer l’identité des contrevenants, plutôt que les
circonstances spécifiques de l’infraction comme lors
d’une situation plus typique, n’est pas décisif. [43] [45]
[47]

The Superior Court exercised its discretion properly
in granting the injunction provided for in art. 751 of the
Code of Civil Procedure. In Quebec procedural law, the
existence of a specific remedy under a special statute
does not close the door on the general law injunction,
especially where the public interest requires one. It is
the Superior Court judge who must consider the impact
of the specific remedy provided for in another statute.
The existence of that remedy is one element of the set
of circumstances the judge will have to weigh in deciding whether the requested order is warranted. Thus, the
existence of a specific sanction under a special statute
does not preclude a general law injunction where the
circumstances require one. In the circumstances that
gave rise to the dispute in the case at bar, the injunction
provided for in s. 191 of the Professional Code to prevent the repeated commission of penal offences would

La Cour supérieure a correctement exercé sa discrétion d’accorder l’injonction prévue à l’art. 751 du Code
de procédure civile. En droit judiciaire québécois, l’existence d’un recours spécifique dans une loi particulière
ne ferme pas la porte à l’injonction de droit commun,
particulièrement lorsque l’intérêt public le requiert. Il
appartient au juge de la Cour supérieure d’examiner
l’impact du recours spécifique prévu dans une autre loi.
L’existence de ce recours constituera l’un des éléments
de l’ensemble des circonstances que le juge devra soupeser afin de décider si elles justifient d’accorder l’ordonnance demandée. Ainsi, l’existence d’un remède
spécifique dans une loi particulière n’exclut pas la délivrance d’une injonction de droit commun lorsque les
circonstances l’exigent. Dans les circonstances qui ont
provoqué le présent litige, l’injonction visant à prévenir
la commission d’infractions pénales à répétition, prévue
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not have been an appropriate and effective remedy. The
case before the syndic was not, strictly speaking, one
of repeated violations, and no penal prosecution had
been instituted. Moreover, such proceedings could not
have been commenced without prior authorization from
the Attorney General, as a syndic cannot act alone. A
timely and effective remedy to the failure to co-operate
with the syndic’s inquiry was needed to allow the syndic
and the Ordre des pharmaciens to fulfil their obligation of diligence in disciplinary matters. Moreover, in
an analysis of serious harm resulting from an offence
under the Professional Code, the fact that this statute is
a law of public order must be taken into account. When
the public interest is at stake, a proliferation of court
challenges may make a general law injunction necessary. In light of the evidence of the syndic’s difficulties
in obtaining essential documents for his inquiry and
given the manufacturer’s refusals and court challenges,
the trial judge properly found, in exercising his discretion, that those refusals and that conduct were intended
to paralyse the inquiry. The Court of Appeal was not
justified in questioning that finding. [57] [60] [63-67]

à l’art. 191 du Code des professions, n’aurait pas été un
recours approprié et efficace. Le syndic ne se trouvait
pas à proprement parler dans un cas de violations répétées et aucune poursuite pénale n’avait été intentée. Qui
plus est, l’introduction de telles procédures aurait exigé
l’autorisation préalable du procureur général, le syndic
ne pouvant agir seul. Un remède prompt et efficace au
défaut de coopération à l’enquête du syndic s’imposait
pour permettre à ce dernier et à l’Ordre des pharmaciens
de satisfaire à leur obligation de diligence en matière
disciplinaire. De plus, l’analyse du préjudice sérieux
découlant d’une infraction au Code des professions doit
tenir compte du caractère d’ordre public de cette loi.
Lorsque l’intérêt public est en jeu, la multiplication de
procédures de contestation peut rendre nécessaire le
recours à l’injonction de droit commun. À la lumière de
la preuve des difficultés qu’éprouvait le syndic à obtenir
les documents essentiels à son enquête, vu les refus du
fabricant et ses procédures de contestation, le premier
juge était en droit de conclure, dans l’exercice de sa
discrétion, que ces refus et ce comportement visaient à
paralyser l’enquête. La Cour d’appel n’était pas justifiée
de remettre en cause cette conclusion. [57] [60] [63-67]

Per Fish and Abella JJ. (dissenting): In circumstances where s. 122 of the Professional Code applies,
the syndic can obtain information and documents from
third parties. This section, however, does not confer a
general investigatory power, which is reserved to the
Inspection Committee of the Bureau. A syndic is confined by s. 122 to requesting information only in relation to allegations that a particular professional or group
of professionals have breached the Code. The scope of
investigations is clearly limited by the individualized
nature of disciplinary hearings. This individual disciplinary investigation is in contrast to the wider powers of
the Bureau’s Inspection Committee which has responsibility for overseeing the entire profession and for investigating matters affecting it. In this case, the syndic
launched an investigation to try to identify members
who had committed an infraction. Binet had no information regarding any specific, identifiable pharmacists.
What he had was general information, obtained from
as yet unconcluded legal proceedings against generic
pharmaceutical companies, that unnamed pharmacists
had been receiving kickbacks. The syndic did not have
the information necessary to trigger his power of investigation under s. 122. [72-73] [76] [78] [80-81]

Les juges Fish et Abella (dissidents) : Lorsqu’il s’applique, l’art. 122 du Code des professions permet au
syndic d’obtenir des renseignements et des documents
en possession de tiers. Il ne lui confère cependant pas
un pouvoir général d’enquête, lequel revient au comité
d’inspection du Bureau. Il le confine à la demande de
renseignements se rapportant uniquement aux allégations qu’un professionnel ou groupe de professionnels
en particulier ont contrevenu au Code. Le champ de
l’enquête est clairement délimité par le caractère individualisé des audiences disciplinaires. L’enquête disciplinaire individuelle se distingue des pouvoirs plus vastes
du comité d’inspection du Bureau, à qui il incombe de
surveiller la profession dans son ensemble et d’enquêter
sur les questions la concernant. En l’espèce, le syndic a
ouvert une enquête pour tenter d’identifier les membres
qui avaient commis une infraction. M. Binet ne possédait aucun renseignement sur un pharmacien en particulier qui serait identifiable. Ce dont il disposait, c’étaient
des renseignements généraux obtenus dans le cadre
d’une poursuite, toujours en cours, intentée contre des
sociétés pharmaceutiques fabriquant des médicaments
génériques selon lesquels des pharmaciens, non désignés nommément, recevaient des ristournes. Le syndic
ne possédait pas les renseignements nécessaires pour
exercer le pouvoir d’enquête que lui confère l’art. 122.
[72-73] [76] [78] [80-81]

An injunction cannot be issued in these circumstances in the absence of the consent of the Attorney
General. The enforcement mechanism envisioned in

Une injonction ne peut être prononcée dans ces circonstances sans le consentement du procureur général. Le mécanisme d’exécution prévu par le Code des
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the Professional Code is found in the interplay of ss.
114, 122, 188 and 191. Although art. 751 of the Code of
Civil Procedure provides the Superior Court with broad
powers to order injunctions, these powers yield to the
particular procedures in the Professional Code, which
exhaustively defines the remedies available when it is
violated. Even assuming that the request for an injunction was not premature, it is clear from s. 191 that Binet
was not permitted to ask the court for an injunction as
the Attorney General neither authorized nor requested
it. [82] [84-85]

professions se dégage de l’interaction entre les art. 114,
122, 188 et 191. Bien que l’art. 751 du Code de procédure civile confère à la Cour supérieure de vastes pouvoirs en matière d’injonction, ces pouvoirs cèdent le pas
aux procédures particulières prévues par le Code des
professions, qui définit de façon exhaustive les recours
disponibles en cas de violation. Même en supposant que
la demande d’injonction n’était pas prématurée, il ressort clairement de l’art. 191 que M. Binet ne pouvait
présenter cette demande à la cour puisque le procureur
général ne l’a ni autorisée ni requise. [82] [84-85]
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Le juge LeBel —
I.

Introduction

This appeal concerns the validity of an order of
injunction issued by the Quebec Superior Court.
The order directed the respondent Pharmascience
Inc. (“Pharmascience”), a generic drug manufac‑
turer, to provide the appellant Binet, syndic of
the Ordre des pharmaciens du Québec (“Order”),
with information regarding allegations of unlawful
rebates and benefits provided to pharmacy owners.
In my respectful view, the appeal must be allowed.
The Superior Court was correct to grant the injunc‑
tion, and the appellant is entitled to the information
requested pursuant to s. 122 of the Professional
Code, R.S.Q., c. C‑26 (“Prof. C.” or “Code”).

Le présent pourvoi porte sur la validité d’une
ordonnance d’injonction prononcée par la Cour
supérieure du Québec. Cette ordonnance enjoignait
à l’intimée Pharmascience Inc. (« Pharmascience »),
un fabricant de médicaments génériques, de four‑
nir à l’appelant Binet, syndic de l’Ordre des phar‑
maciens du Québec, des renseignements à propos
d’allégations de paiements de rabais et d’avanta‑
ges illégaux à des pharmaciens propriétaires. Avec
égards pour l’opinion contraire, j’estime que l’ap‑
pel doit être accueilli. En effet, la Cour supérieure
a eu raison d’accorder l’injonction et l’appelant a
droit aux informations demandées en vertu de l’art.
122 du Code des professions, L.R.Q., ch. C‑26
(« C. prof. » ou « Code »).

II. Origin of the Case

II. L’origine du dossier

The case at bar arose in 2003, when a scandal
involving a large number of Quebec pharmacy
owners received extensive coverage in the Quebec
media. It was alleged that the owners had unlaw‑
fully received rebates, discounts and other finan‑
cial benefits from generic drug manufacturers in
exchange for orders for drugs. The case concerns
an inquiry process that could lead to disciplinary

La présente affaire commence en 2003. Les
médias québécois font alors grand état d’un scan‑
dale qui impliquerait un grand nombre de pharma‑
ciens propriétaires au Québec. Ceux-ci auraient
reçu illégalement des rabais, ristournes et autres
avantages financiers de la part de fabricants de
médicaments génériques en contrepartie de leurs
commandes de médicaments. Le litige est lié à un
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complaints against pharmacists for having accepted
such discounts. In parallel, the Régie de l’assurance
maladie du Québec (“RAMQ”) has instituted civil
proceedings against certain manufacturers.

processus d’enquête susceptible de conduire à des
plaintes disciplinaires contre des pharmaciens pour
avoir accepté de telles ristournes. En parallèle, des
poursuites civiles ont été déposées par la Régie de
l’assurance maladie du Québec (« RAMQ ») contre
certains fabricants.

3

In order to better understand the stratagem that
was used, according to the RAMQ, it is important
to briefly review the drug insurance plan in effect
in Quebec. Under the plan, registered individuals pay only part of the cost of certain prescription medications. The remainder of the sale price is
covered by the RAMQ, which pays the pharmacists
directly. The medications the cost of which is covered in part by the RAMQ are found on a list drawn
up by the Minister (s. 60 of the Act respecting prescription drug insurance, R.S.Q., c. A‑29.01). Each
medication on the list must be provided at a “guaranteed” selling price established by the manufacturer in accordance with certain conditions.

Afin de mieux saisir le stratagème qui avait été
mis en place, si l’on en croit la RAMQ, il importe
de s’attarder quelques instants au régime d’assurance médicaments en vigueur dans la province de
Québec. Suivant ce régime, les personnes inscrites
défraient seulement une partie du coût de certains
médicaments qu’elles se procurent sur ordonnance.
Le reliquat du prix de vente est assumé par la
RAMQ qui paie directement les pharmaciens. Les
médicaments dont le coût est remboursé en partie
par la RAMQ sont ceux que comprend une liste
dressée par le ministre (art. 60 de la Loi sur l’assurance médicaments, L.R.Q., ch. A‑29.01). Chaque
médicament inscrit sur cette liste doit être offert à
un prix de vente « garanti », établi par le fabricant
suivant certaines conditions.

4

According to the allegations made in the proceedings instituted by the RAMQ, the manufacturers recovered the cost of kickbacks given to
pharmacy owners by inflating the guaranteed selling price of their generic drugs. The same medication could thus cost 40 percent more on average
in Quebec than elsewhere in Canada. However,
according to the undertaking manufacturers are
required to give the RAMQ, the guaranteed selling price “must not be higher than any selling
price granted by the manufacturer for the same
drug under other provincial drug insurance programs” (Regulation respecting the conditions on
which manufacturers and wholesalers of medications shall be recognized, (1992) 124 G.O. II, 3264,
Sch. I, s. 1(4)). In its undertaking, the manufacturer
also agrees to comply with the requirement that
“no property given without consideration and no
reduction given in the form of a rebate, discount
or premium may be granted to a buyer” (Sch. I, s.
2(5)). The kickbacks allegedly represented between
28 and 50 percent of the cost of certain generic
drugs purchased by the pharmacy owners. In other
words, for every $100 purchase of generic drugs,

Selon les allégations formulées dans les poursuites intentées par la RAMQ, les fabricants auraient
récupéré les coûts engagés dans le versement de
ristournes aux pharmaciens propriétaires en augmentant le prix de vente garanti de leurs médicaments génériques. Un même médicament pouvait
donc se vendre en moyenne 40 pour 100 plus cher
au Québec qu’ailleurs au Canada. Par ailleurs, l’engagement obligatoirement souscrit avec la RAMQ
prévoyait que le prix de vente garanti « ne doit pas
être supérieur à tout prix de vente consenti par le
fabricant pour le même médicament en vertu des
autres programmes provinciaux d’assurance de
médicaments » (Règlement sur les conditions de
reconnaissance d’un fabricant de médicaments et
d’un grossiste en médicaments, (1992) 124 G.O. II,
4494, ann. 1, par. 1(4o)). Toujours suivant l’engagement, un fabricant « ne peut accorder à un acheteur
aucun bien à titre gratuit ou réduction sous forme
de rabais, de ristourne ou de prime » (ann. 1, par.
2(5o)). Les ristournes auraient représenté entre 28
et 50 pour 100 du coût de certains médicaments
génériques achetés par les pharmaciens propriétaires. Dit autrement, pour chaque tranche de 100 $ de
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a pharmacy owner could receive between $28 and
$50 in discounts and benefits in various forms.

médicaments génériques achetés, un pharmacien
propriétaire pouvait toucher entre 28 $ et 50 $ en ristournes et avantages dont la nature pouvait varier.

The RAMQ therefore brought actions in damages against certain manufacturers to recover the
kickbacks that had allegedly been given to the pharmacists. It alleged that it had paid for these kickbacks indirectly by reimbursing pharmacy owners
for generic drugs sold at inflated prices.

La RAMQ intenta donc des recours en
dommages-intérêts contre certains fabricants afin
de récupérer les montants qui auraient été versés
aux pharmaciens sous forme de ristournes. Selon
ses allégations, elle aurait payé ces ristournes indirectement en remboursant aux pharmaciens propriétaires des médicaments génériques à des prix
gonflés.

5

The Code of ethics of pharmacists, R.R.Q. 1981,
c. P‑10, r. 5 (“Code of ethics”), prohibits accepting
“any benefit, allowance or commission” (s. 3.05.06).
Upon reviewing the RAMQ’s legal proceedings
against certain manufacturers, the syndic of the
Ordre des pharmaciens, Jocelyn Binet, noted that
the Quebec pharmacy owners in question, who represented approximately one quarter of the Order’s
six thousand (6,000) registered pharmacists, may
have received approximately $200,000,000 in
rebates or other benefits between 2000 and 2003.
The allegations in the RAMQ’s lawsuit referred
not only to payments for training given to pharmacists’ employees and the delivery of pharmacy
equipment, such as weekly pill organizers, but also
to the provision of prepaid purchase cards, offers
of free travel, payment of the cost of construction
materials and renovation work, the leasing and purchase of vehicles, and the purchase and installation
of swimming pools. The manufacturers were even
alleged to have paid for houses either in part or in
whole, and to have provided cash, gasoline vouchers, and interest-free loans. According to the allegations in the RAMQ’s proceedings, Pharmascience’s
share of these illegal payments was in excess of
$39,000,000.

De son côté, le Code de déontologie des pharmaciens, R.R.Q. 1981, ch. P‑10, r. 5 (« Code de
déontologie »), interdit l’acceptation de « tout avantage, ristourne ou commission » (art. 3.05.06). En
conséquence, examinant les procédures judiciaires
déposées par la RAMQ contre certains fabricants,
le syndic de l’Ordre des pharmaciens, Jocelyn
Binet, a constaté que les pharmaciens propriétaires québécois, qui représentent environ le quart
des six mille (6 000) pharmaciens inscrits à l’Ordre, auraient possiblement reçu entre 2000 et 2003
environ 200 000 000 $ sous forme de rabais ou
d’avantages divers. Les allégations de la poursuite
de la RAMQ mentionnent non seulement des paiements pour de la formation donnée aux employés
d’un pharmacien ou la livraison d’appareils utilisés en pharmacie tels des piluliers hebdomadaires, mais aussi la fourniture de cartes d’achats prépayées, l’offre de voyages, l’acquittement du prix
de matériaux de construction et de travaux de rénovation, de location ou d’achat de voitures, d’achat et
d’installation de piscines. On aurait même payé des
maisons en partie ou en totalité, versé de l’argent
comptant, fourni des bons d’essence ou octroyé
des prêts sans intérêt. Toujours suivant les allégations formulées dans les procédures intentées par la
RAMQ, la part de Pharmascience dans ces versements illégaux dépasserait 39 000 000 $.

6

On June 11, 2003, to aid in his investigation,
Syndic Binet asked Pharmascience to provide him
with any documents indicating that rebates, discounts or other benefits had been granted to pharmacists. His request was based on his powers under
s. 122 Prof. C.:

Pour faire progresser son enquête, le 11 juin
2003, le syndic Binet demanda à Pharmascience de
lui fournir tout document indiquant que des rabais,
ristournes ou autres avantages ont été accordés à
des pharmaciens. Il se fondait alors sur les pouvoirs
que lui confère l’art. 122 C. prof. :

7
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122. The syndic and assistant syndics may, following
an [sic] information to the effect that a professional
is guilty of an offence contemplated in section 116
[offences against the Professional Code, the regulations made under it or the Act constituting the Order],
inquire into the matter and require that they be provided with any information or document relating to
such inquiry. . . .

122. Le syndic et les syndics adjoints peuvent, à la
suite d’une information à l’effet qu’un professionnel a
commis une infraction visée à l’article 116 [infractions
au Code des professions, à ses règlements ou à la loi
constitutive de l’Ordre], faire une enquête à ce sujet et
exiger qu’on leur fournisse tout renseignement et tout
document relatif à cette enquête. . .

Despite repeated requests from the syndic,
Pharmascience refused to forward the documents. A few weeks later, the syndic contacted the
respondent Goodman, a director of Pharmascience
and a pharmacist entered on the roll of the Order, to
obtain the information. Mr. Goodman, too, refused
to disclose any documents whatsoever. A complaint
against him was lodged with the Order’s committee on discipline. In October 2003, Pharmascience
and Mr. Goodman took the initiative of bringing a
motion for a declaratory judgment to have the disclosure requests declared null and illegal. In a cross
demand, the syndic sought a permanent injunction
compelling Pharmascience to deliver the documents to him.

Malgré les demandes répétées du syndic,
Pharmascience refusa de transmettre les documents. Quelques semaines plus tard, le syndic
s’adressa à l’intimé Goodman, administrateur de
Pharmascience et pharmacien inscrit au tableau de
l’Ordre, afin d’obtenir lesdits renseignements. M.
Goodman refusa lui aussi de communiquer quelque document que ce soit. Une plainte fut déposée contre lui devant le comité de discipline de
l’Ordre. En octobre 2003, Pharmascience et M.
Goodman prirent l’initiative d’instituer une requête
en jugement déclaratoire visant à faire déclarer les
demandes de communication nulles et illégales.
Se portant demandeur reconventionnel, le syndic
demanda une injonction permanente contraignant
Pharmascience à lui livrer les documents.

III. Judicial History

III. Historique judiciaire

A. Superior Court, [2005] R.J.Q. 90

A. Cour supérieure, [2005] R.J.Q. 90

9

Déziel J. found that pharmacist Goodman was
subject to the syndic’s power of inquiry, even though
he had not been a practising pharmacist for several
years. On the issue of whether Mr. Goodman had
violated his Code of ethics, the judge deferred to
the committee on discipline, which would have to
rule on the complaint lodged against him.

Le juge Déziel conclut que le pharmacien
Goodman était assujetti au pouvoir d’enquête du
syndic, même s’il n’exerçait plus la profession de
pharmacien depuis plusieurs années. Quant à la
question de savoir si M. Goodman avait contrevenu
à son Code de déontologie, le juge s’en remit à la
compétence du comité de discipline qui devra trancher la plainte portée contre lui.

10

In Déziel J.’s view, the use of the pronoun “on”
in the French version of s. 122 suggests that the
legislature did not intend that only professionals
should be obliged to provide the syndic with information. The objective of monitoring professions
adequately is another factor in favour of a large
and liberal interpretation. For Déziel J., the syndic’s request was valid and in compliance with the
power granted by the legislature under s. 122. The
syndic had sufficiently specific information to make
the request. Since he saw no ambiguity in s. 122

Le juge Déziel estima que l’utilisation du pronom
« on » à l’art. 122 suggère que le législateur n’entendait pas soumettre seulement les professionnels à
l’obligation de fournir des renseignements au syndic.
L’objectif de la surveillance adéquate de l’exercice des
professions milite également pour une interprétation
large et libérale. Pour le juge Déziel, la demande formulée par le syndic était valide et conforme au pouvoir conféré par le législateur à l’art. 122. Le syndic
disposait d’informations suffisamment précises
pour lui permettre de demander les renseignements.

8
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Puisqu’il ne voyait pas d’ambiguïté dans l’art. 122
C. prof., le juge Déziel ne crut pas opportun de s’en
remettre aux valeurs consacrées par la Charte canadienne des droits et libertés pour apprécier la validité de la demande d’information du syndic. Quoi
qu’il en soit, il estima qu’en raison du caractère très
réglementé de la vente de médicaments, l’expectative de vie privée de Pharmascience à l’égard des
documents faisant l’objet de la demande du syndic
était considérablement réduite. Vu l’importance
du rôle du syndic pour la protection du public, les
faits allégués qui, s’ils s’avéraient, coûtaient cher au
trésor public québécois, le délai potentiel inhérent
au déroulement de l’instance disciplinaire contre M.
Goodman et la preuve démontrant l’existence des
documents et renseignements recherchés, le juge
conclut que la demande d’injonction permanente
répondait aux critères de l’art. 751 du Code de procédure civile, L.R.Q., ch. C‑25 (« C.p.c. »).

B. Quebec Court of Appeal (Brossard, Nuss
and Morissette JJ.A.), [2005] R.J.Q. 1352,
2005 QCCA 427

B. Cour d’appel du Québec (les juges Brossard,
Nuss et Morissette), [2005] R.J.Q. 1352, 2005
QCCA 427

The Quebec Court of Appeal allowed the appeal
and ordered the syndic to return the documents
he had received. It granted the application for a
declaratory judgment and ruled that s. 122 Prof.
C. could not be set up against Pharmascience or
against Mr. Goodman in his capacity as an officer
of that corporation. Accordingly, the court quashed
the injunction order against Pharmascience.

La Cour d’appel du Québec accueillit le pourvoi
et ordonna au syndic de rendre les documents qui
lui avaient été transmis. Elle fit droit à la demande
de jugement déclaratoire et statua que l’art. 122
C. prof. était inopposable à Pharmascience et à M.
Goodman en sa qualité de dirigeant de cette dernière. En conséquence, elle annula l’ordonnance
d’injonction prononcée contre Pharmascience.

11

Brossard J.A., writing for a unanimous Court
of Appeal, stated that the use of the word “on” in
the French version of s. 122 makes the provision
ambiguous and that the provision must therefore be
interpreted in accordance with s. 8 of the Charter.
The court considered the syndic’s power to be specific and limited: his investigation had to target a
professional and had to be based on information
that an offence had been committed. In the court’s
view, this interpretation was supported by Baudouin
J.A.’s conclusion in Beaulne v. Kavanagh-Lemire,
[1989] R.J.Q. 2343 (C.A.), that s. 122 Prof. C. did
not authorize sending a questionnaire to a group of
professionals for the purpose of discovering which
of them had committed a specific act. According

Auteur des motifs d’une Cour d’appel unanime, le juge Brossard estima que l’utilisation
du mot « on » à l’art. 122 rendait le texte législatif ambigu et que ce dernier devait donc être interprété en conformité avec l’art. 8 de la Charte. Pour
la cour, le pouvoir conféré au syndic est spécifique
et limité : son enquête doit viser un professionnel
et se fonder sur une information selon laquelle une
infraction a été commise. La cour fut d’avis que
l’analyse du juge Baudouin dans l’arrêt Beaulne c.
Kavanagh-Lemire, [1989] R.J.Q. 2343 (C.A.), où il
a conclu que l’art. 122 C. prof. ne permet pas l’envoi
d’un questionnaire à un ensemble de professionnels
dans le but de repérer ceux ayant posé un certain
acte, appuyait cette interprétation. Selon la cour,

12
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Prof. C., Déziel J. did not think it necessary to refer
to the values protected by the Canadian Charter of
Rights and Freedoms to assess the validity of the
syndic’s information request. In any event, he considered that, because of the highly regulated nature
of the sale of drugs, Pharmascience’s expectation of
privacy with regard to the documents requested by
the syndic was significantly lower. Given the importance of the syndic’s role in protecting the public,
the alleged acts, which — if the allegations were
true — were very costly to Quebec’s public purse,
the potential delay inherent in the disciplinary proceedings against Mr. Goodman, and the evidence
demonstrating the existence of the requested documents and information, the judge concluded that
the application for a permanent injunction met the
criteria of art. 751 of the Code of Civil Procedure,
R.S.Q., c. C‑25 (“C.C.P.”).
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14

15

pharmascience inc. v. binet  LeBel

J.

[2006] 2 S.C.R.

to the court, the rationale for applying the reasoning in Beaulne is even stronger when third parties
are involved. Section 122 must be read in conjunction with s. 2 Prof. C., which limits the scope of the
syndic’s powers to “professional orders and to their
members”.

le raisonnement de l’arrêt Beaulne s’applique avec
davantage de force à l’égard des tiers. L’article 122
doit être lu en parallèle à l’art. 2 C. prof. qui a pour
effet de limiter l’étendue du pouvoir du syndic aux
« ordres professionnels et à leurs membres ».

Although he confirmed that the Superior Court
had jurisdiction to issue the injunction, Brossard
J.A. nevertheless found that the grounds on which
the order was granted had not been established. For
instance, according to the Court of Appeal, the fact
that the syndic had not obtained the requested information had in no way affected the RAMQ’s lawsuit
and had accordingly had no impact on the public
purse. Nor, since the injunction did not apply to Mr.
Goodman, was there any relevance in the fact that
the disciplinary proceedings brought against him
might be lengthy. The syndic thus had not shown
that he would suffer real and permanent harm if the
injunction were refused. According to the court, he
could have waited for the information to be provided in the course of the legal proceedings or the
disciplinary process already in progress.

Bien qu’il ait confirmé la compétence de la Cour
supérieure de prononcer l’ordonnance d’injonction, le juge Brossard jugea toutefois que les motifs
pour lesquels elle avait été accordée n’avaient pas
été établis. Entre autres, selon la Cour d’appel, le
fait que le syndic n’obtienne pas les renseignements
demandés n’affectait en aucune façon la poursuite
intentée par la RAMQ et n’entraînait donc aucune
conséquence pour le trésor public. Puisque l’injonction ne visait pas M. Goodman, il n’y avait pas
non plus lieu de s’arrêter au fait que la procédure
disciplinaire entreprise contre ce dernier risquait
de s’étirer. Ainsi, le syndic n’aurait pas démontré
qu’il subirait un préjudice réel et permanent, en cas
de refus de l’injonction. D’après la cour, le syndic
aurait pu attendre que les renseignements soient
fournis dans le cadre des procédures judiciaires ou
du processus disciplinaire déjà en cours.

C. Appeal to This Court

C. Appel devant notre Cour

This Court granted leave to appeal in the case
at bar for the purpose of determining whether s.
122 Prof. C. imposes on third parties an obligation
to disclose information required by a syndic for an
inquiry and, if so, whether the syndic can obtain
an injunction under the general law to compel the
disclosure of documents. The issue of the respondent Goodman’s ethical responsibility in his capacity as a pharmacist is not before this Court and will
ultimately, as the courts below have mentioned, be
decided by the committee on discipline that hears
the complaint against him. Nor is the constitutionality of s. 122 Prof. C. in issue.

Notre Cour a autorisé le présent pourvoi afin de
déterminer si l’art. 122 C. prof. assujettissait les tiers
à l’obligation de communiquer les renseignements
requis par un syndic dans le cadre de son enquête
et, le cas échéant, si ce dernier pouvait obtenir une
ordonnance d’injonction de droit commun visant à
forcer la transmission des documents. La responsabilité déontologique de l’intimé Goodman à titre
de pharmacien n’est pas portée devant notre Cour
et, comme l’ont souligné les instances précédentes, relèvera ultimement du comité de discipline
chargé d’entendre la plainte disciplinaire. La constitutionnalité de l’art. 122 C. prof. n’est pas non plus
contestée.

IV. Analysis

IV. Analyse

A. Issues

A. Les questions en litige

The main issue raised by this appeal is thus
whether s. 122 Prof. C. authorizes a syndic to

La principale question soulevée par le présent pourvoi consiste donc à déterminer si
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request information from third parties and, if so,
whether the circumstances of the case at bar meet
the conditions for making such a request. It will
then have to be determined whether, should a third
party refuse, a syndic may seek an injunction pursuant to the Quebec Code of Civil Procedure to
compel the third party to provide the requested
information.

l’art. 122 C. prof. permet à un syndic de demander
des renseignements à des tiers et, le cas échéant,
si les circonstances du présent dossier remplissent les conditions qui donnent ouverture à une
telle demande. Il s’agira ensuite de décider si le
refus d’un tiers permet au syndic de réclamer une
injonction en vertu du Code de procédure civile du
Québec pour le contraindre à fournir les informations demandées.

B. Positions of the Parties

B. Les positions des parties

1.

Syndic and Attorney General

The appellants argue that the grammatical and
ordinary sense of the French version of s. 122
Prof. C., which states that “[l]e syndic et les ����
syndics����������������������������������
adjoints peuvent . . . exiger qu’on leur fournisse tout renseignement et tout document” (the
English version reads “[t]he syndic and assistant
syndics may . . . require that they be provided
with any information or document”), clearly demonstrates the legislature’s intention to have this
provision apply to everyone, not just a defined
group of individuals. Section 122 must also be
interpreted in the context of the mechanisms
established in the Professional Code to protect
the public by monitoring the practice of the profession. In the appellants’ view, Beaulne does not
support a narrow interpretation of s. 122 Prof. C.
In that case, the syndic of the Ordre des optométristes had no prior information that an offence had
been committed. In the case at bar, on the other
hand, Syndic Binet had extensive reliable information suggesting that pharmacists who owned
pharmacies and were customers of Pharmascience
had violated their Code of ethics. The appellants
add that the Court of Appeal erred in invoking the
values protected by s. 8 of the Charter. They see
no ambiguity in the text that would justify resorting to the Charter and its values. The ordinary
principles of interpretation are quite sufficient to
decide the case. The appellants thus argue that
the Superior Court was justified in granting the
injunction requested by the syndic and add that
the Court of Appeal should have deferred to the
trial judge’s findings of fact.

1.
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Le syndic et le procureur général

Les appelants plaident que le sens ordinaire et
grammatical de l’art. 122 C. prof., qui énonce que
« [l]e syndic et les syndics adjoints peuvent [. . .]
exiger qu’on leur fournisse tout renseignement et
tout document », traduit manifestement l’intention du législateur que toute personne soit visée et
non pas seulement un groupe défini d’individus.
L’article 122 doit également être interprété dans
le contexte des mécanismes mis en place par le
Code des professions afin d’assurer la protection
du public par la surveillance de l’exercice de la
profession. Pour les appelants, l’arrêt Beaulne ne
justifie pas une interprétation restrictive de l’art.
122 C. prof. En effet, dans cette affaire, le syndic
de l’Ordre des optométristes ne disposait d’aucune
information préalable selon laquelle une infraction
avait été commise. Au contraire, en l’espèce, le
syndic Binet bénéficiait de plusieurs informations
fiables voulant que des pharmaciens propriétaires,
clients de Pharmascience, aient contrevenu à leur
Code de déontologie. De plus, les appelants soutiennent que la Cour d’appel a eu tort d’invoquer
les valeurs consacrées par l’art. 8 de la Charte.
Selon leurs prétentions, aucune ambiguïté du texte
ne justifierait le recours à la Charte et aux valeurs
qui y sont inscrites. Les principes d’interprétation
ordinaires suffiraient amplement pour régler le
sort du litige. Les appelants prétendent ainsi que
la Cour supérieure était justifiée d’accorder l’injonction demandée par le syndic et ajoutent que
la Cour d’appel aurait dû respecter les conclusions
factuelles du premier juge.

16
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Pharmascience replies that s. 122 Prof. C. grants
syndics a circumscribed and well-defined investigative role and that syndics must have personalized information before they may take action. In
the case at bar, the syndic was not in a position to
identify the pharmacists about whom he wanted
to obtain information. He could not use s. 122 to
identify members who may have violated the Code
of ethics. That approach would amount to a fishing expedition, which is prohibited by s. 122 and
the case law of this Court: James Richardson &
Sons Ltd. v. Minister of National Revenue, [1984] 1
S.C.R. 614.

Pharmascience répond que l’art. 122 C. prof.
confère au syndic un rôle d’enquête circonscrit
et balisé et que ce dernier doit disposer d’informations personnalisées avant de pouvoir agir. En
l’espèce, le syndic n’est pas en mesure de préciser l’identité des pharmaciens au sujet desquels il
désire obtenir des renseignements. Le syndic ne
saurait utiliser l’art. 122 afin d’identifier les membres qui auraient commis une infraction déontologique. Une telle procédure équivaudrait à une expédition de pêche, ce que prohibent l’art. 122 et la
jurisprudence de notre Cour : James Richardson &
Sons Ltd. c. Ministre du Revenu national, [1984] 1
R.C.S. 614.

18

Pharmascience argues that the interpretation
proposed by the appellants is overly literal in that it
focuses unduly on the meaning of the French word
“on”. A contextual interpretation of the Professional
Code leads to the conclusion that s. 122 applies
only to members of professional orders. Moreover,
s. 2 Prof. C. makes it clear that only professional
orders and their members are subject to the Code.
The scheme of the legislation also confirms the specific and limited nature of the power of inquiry of
syndics. For example, should a professional refuse
to respond to a syndic’s order, a complaint may be
lodged with the committee on discipline for hindering the syndic’s inquiry. However, the Professional
Code does not provide for any similar penalty for
third parties who refuse to comply.

Pharmascience plaide que, trop littérale, la position des appelants insiste indûment sur le sens du
mot « on ». Par contre, une interprétation contextuelle du Code des professions permettrait de
conclure que l’art. 122 ne s’applique qu’aux membres des ordres professionnels. D’ailleurs, l’art. 2
C. prof. établirait clairement que seuls les ordres et
leurs membres sont assujettis au Code. L’économie
de la loi confirmerait également la nature spécifique et limitée du pouvoir d’enquête du syndic. Par
exemple, le refus d’un professionnel de répondre
à l’ordre du syndic permet le dépôt d’une plainte
pour entrave à son enquête devant le comité de discipline. Le Code des professions ne prévoit toutefois aucune sanction similaire pour le refus d’obtempérer d’un tiers.

19

Even if it were assumed that third parties are
obliged to disclose information under s. 122,
Pharmascience submits that the only sanction contemplated by the Professional Code is the institution of penal proceedings for contravening the Code
(s. 188). In this context, the Attorney General must
act as prosecutor or, at the very least, authorize a
prosecution (s. 191). Pharmascience contends that,
when the legislature passes legislation to establish a framework for a public authority’s powers,
the public authority cannot ignore that legislative
framework and rely instead on the general law.

Même en supposant que le tiers soit assujetti à
l’obligation de communiquer des renseignements
prévue à l’art. 122, Pharmascience prétend que
la seule sanction envisagée par le Code des professions demeure le dépôt d’une poursuite pénale
pour une infraction à la loi (art. 188). Or, dans ce
contexte, le procureur général doit agir comme
poursuivant ou, à tout le moins, son autorisation est nécessaire (art. 191). Pharmascience soutient que lorsque le législateur légifère afin d’encadrer les pouvoirs d’une autorité publique, cette
dernière ne peut faire abstraction de cet encadrement législatif, pour s’en remettre au droit
commun.
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C. Le cadre législatif
1.

Le Code des professions comme régime
général encadrant l’organisation et l’activité
des ordres professionnels au Québec

In 1973, the Quebec legislature carried out
a sweeping reform of the law of professions as it
stood at that time in the province. The Professional
Code was the cornerstone of the reform. It established a set of common rules applicable to professional orders that had up to then been governed
only by their constituting legislation. The reform
resulted from the work of a commission of inquiry,
which found it astonishing

En 1973, le législateur québécois procède à une
réforme majeure du droit professionnel alors en
vigueur dans la province. Le Code des professions
en constitue la pièce maîtresse. En effet, il établit
un ensemble de règles uniformes applicables aux
ordres professionnels qui, jusque-là, n’étaient régis
que par leur loi constitutive. La réforme fait suite à
une commission d’enquête qui s’étonnait

that laws relating to professional bodies do not constitute a system but a disparate nomenclature of legislative documents which do not correspond to one another,
relate to one another nor complement one another.

que les lois relatives aux organismes professionnels ne
constituent pas un régime mais une nomenclature disparate de documents législatifs sans correspondance,
sans relation et sans complémentarité.

(Report of the Commission of Inquiry on Health
and Social Welfare, vol. VII, t. 1, The Professions
and Society (1970), at para. 70)

(Rapport de la Commission d’enquête sur la santé
et le bien-être social, vol. VII, t. 1, Les professions
et la société (1970), par. 70)

As is clear from s. 2, the Code thus became the law
of general application with regard to professions in
Quebec. This general scheme is complemented or
varied by special legislation governing each individual profession:

Comme le précise son art. 2, le Code devient donc
la loi d’application générale à l’égard de l’exercice
d’une profession au Québec. Ce régime général est
toutefois complété ou modifié par les lois particulières qui régissent l’exercice de chaque profession :

2. Subject to the inconsistent provisions of a special
Act, of the letters patent issued under section 27 or of
an integration or amalgamation order made under section 27.2, this Code applies to all professional orders
and to their members.

2. Sous réserve des dispositions inconciliables d’une
loi particulière, des lettres patentes délivrées conformément à l’article 27 ou d’un décret d’intégration ou
de fusion adopté conformément à l’article 27.2, le présent code s’applique à tous les ordres professionnels et
à leurs membres.

The Code creates two main classes of professions. On the one hand, it recognizes exclusive
professions, in which the members of the relevant
professional orders have the exclusive privilege to
carry out certain acts: for example, only physicians
may perform surgery. On the other hand, the Code
also provides for professions with reserved titles,
in which, although the use of certain titles, abbreviations or initials is restricted to members of the
relevant orders, members are not given a monopoly
over the practice of the profession (s. 27 Prof. C.).
For example, people may offer translation

Le Code crée deux grandes catégories de professions. D’une part, il reconnaît des professions
d’exercice exclusif qui confèrent aux membres d’un
ordre professionnel le privilège exclusif de poser
certains actes : par exemple, seul le médecin pourra
procéder à une intervention chirurgicale. D’autre
part, le Code prévoit des professions à titre réservé,
qui restreignent l’utilisation de certains titres, abréviations ou initiales aux seuls membres des ordres,
sans leur accorder le monopole de l’exercice professionnel (art. 27 C. prof.). Par exemple, une personne peut offrir des services de traduction sans
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services without being members of the Ordre des
traducteurs, terminologues et interprètes agréés du
Québec, but may not represent themselves to be
professionals entered on the roll of that order or
give third parties the impression that they are.

être membre de l’Ordre des traducteurs, terminologues et interprètes agréés du Québec. Elle ne doit
toutefois pas se représenter comme un professionnel inscrit au tableau de l’Ordre ni donner aux tiers
l’impression qu’elle l’est.

There are currently 45 professional orders in
Quebec: 25 in exclusive professions and 20 in professions with reserved titles. Each exclusive profession is established by a statute (s. 26 Prof. C.):
the Pharmacy Act, R.S.Q., c. P‑10, is one such statute, and the Act respecting the Barreau du Québec,
R.S.Q., c. B‑1, and the Optometry Act, R.S.Q., c.
O‑7, are two other examples. Each of these statutes
sets out the nature of the practice of the profession
but also refers to the interrelationship between the
scheme it establishes and the Professional Code.
The Pharmacy Act is no exception:

Il existe actuellement 45 ordres professionnels
au Québec. Vingt-cinq professions sont d’exercice exclusif, 20 à titre réservé. Chaque profession
d’exercice exclusif est créée par une loi (art. 26
C. prof.) : c’est le cas de la Loi sur la pharmacie,
L.R.Q., ch. P-10, mais aussi, à titre d’exemple, de
la Loi sur le Barreau, L.R.Q., ch. B‑1, ou de la Loi
sur l’optométrie, L.R.Q., ch. O‑7. Chacune de ces
lois précise la nature de l’exercice de la profession,
mais rappelle l’interrelation entre le régime qu’elle
institue et le Code des professions. La Loi sur la
pharmacie ne fait pas exception :

3. Subject to this act, the Order and its members shall
be governed by the Professional Code.

3. Sous réserve des dispositions de la présente loi, l’Ordre et ses membres sont régis par le Code des professions.

At the time of the 1973 reform, every exclusive professional order then in existence thus had
its constituting legislation amended or, in certain
cases, adapted to take into account the general law
represented by the Professional Code. The implementation of the Code as a framework law governing the organization and practice of all professions in Quebec was the product of a long process
of consultations and discussions with stakeholders.
As Claude Castonguay, the minister responsible for
this legislative reform, noted at that time, the new
legislation [TRANSLATION] “will provide . . . the
public with better protection by creating new [disciplinary] mechanisms” for professions (Assemblée
nationale du Québec, Journal des débats, 4th Sess.,
29th Leg., July 6, 1973, at p. 2270).

Lors de la réforme de 1973, chaque ordre professionnel d’exercice exclusif alors en existence a
donc aussi vu sa loi constitutive modifiée ou, dans
certains cas, adaptée pour tenir compte de la loi
générale que constitue le Code des professions. La
mise en place de celui-ci comme loi cadre régissant l’organisation et l’exercice de toutes les professions au Québec représentait alors l’aboutissement
d’un long processus de consultation et de discussion avec les milieux intéressés. Comme le soulignait à l’époque le ministre Claude Castonguay,
responsable de cette réforme législative, la nouvelle loi « assurera [. . .] davantage la protection du
public par la création des nouveaux mécanismes »
de discipline professionnelle (Assemblée nationale
du Québec, Journal des débats, 4e sess., 29e lég., 6
juillet 1973, p. 2270).

2. Organization of Discipline Under the Professional Code: Its Mechanisms and Stages,
and the Distinction Between It and Professional Inspection

2. L’organisation de la discipline en vertu du
Code des professions : ses mécanismes et
ses étapes et sa distinction avec l’inspection
professionnelle

The Professional Code establishes a number of
mechanisms to protect the public through the supervision of professional practice. As I recently noted

Le Code des professions met en place divers
mécanismes afin d’assurer la protection du public
par la surveillance de l’exercice de la profession.
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for this Court in Finney v. Barreau du Québec,
[2004] 2 S.C.R. 17, 2004 SCC 36, to fully understand the nature of this system for supervising and
monitoring professional practice, it is important to
recall the distinction between professional inspection, which is preventive in nature, and the disciplinary system, which plays a curative and punitive
role (para. 18).

Comme je le soulignais récemment au nom de cette
Cour dans Finney c. Barreau du Québec, [2004]
2 R.C.S. 17, 2004 CSC 36, pour bien comprendre la nature de ce système de surveillance et de
contrôle de l’exercice des professions, il importe de
retenir la distinction entre l’inspection professionnelle, qui se veut préventive, et le système disciplinaire, qui remplit une fonction curative et répressive (par. 18).

Each order must establish a professional inspection committee, which must in particular inspect
the records, books and registers kept by professionals, and the equipment they use in practising the
profession in question (s. 112). The committee or
one of its members may also inquire into the competence of a professional. The Professional Code
includes a prohibition against hindering a committee’s inquiry:

Le comité d’inspection professionnelle, que
chaque ordre doit établir, procède notamment à la
vérification des dossiers, livres et registres tenus
par les professionnels et à l’inspection des équipements utilisés dans le cadre de l’exercice d’une
profession donnée (art. 112). Le comité ou un de
ses membres peut aussi faire enquête sur la compétence d’un professionnel. Le Code des professions
interdit alors d’entraver l’enquête du comité :

114. It is forbidden to hinder in any way a member of
the committee, the person responsible for professional
inspection appointed pursuant to section 90, an inspector, an investigator or an expert, in the performance of
the duties conferred upon him by this Code, to mislead
him by concealment or false declarations, [to] refuse to
furnish him with any information or document relating
to an inspection or inquiry carried out by him under
this Code or to refuse to let him take copy of such a
document.

114. Il est interdit d’entraver de quelque façon que ce
soit un membre du comité, la personne responsable de
l’inspection professionnelle nommée conformément à
l’article 90, un inspecteur, un enquêteur ou un expert,
dans l’exercice des fonctions qui lui sont conférées par
le présent code, de le tromper par des réticences ou par
de fausses déclarations, de refuser de lui fournir un renseignement ou document relatif à une vérification ou à
une enquête tenue en vertu du présent code ou de refuser de lui laisser prendre copie d’un tel document.

On completing its inquiry, a committee may recommend to the Bureau of the order that it suspend a
member’s right to practise until he or she has completed a refresher course (s. 113). Where the committee has reasonable grounds to believe that a professional has committed an offence under s. 116
Prof. C., that is, an offence against the Code, the
order’s constituting legislation or the regulations
made under one of those statutes, it must inform
the syndic (s. 112, para. 5).

Au terme de son enquête, le comité peut recommander au Bureau de l’ordre de suspendre le droit
d’exercice d’un membre jusqu’à ce qu’il se soumette
à un cours de perfectionnement (art. 113). Lorsque
le comité a des motifs raisonnables de croire qu’un
professionnel a commis une infraction visée à l’art.
116 C. prof., c’est-à-dire une infraction au Code, à
la loi constitutive de l’ordre ou aux règlements pris
en vertu de l’une de ces deux lois, il en informe le
syndic (art. 112, al. 5).

26

The syndic plays a crucial role in the disciplinary
system under the Professional Code. The syndic
inquires into the conduct of a professional before a
formal complaint is lodged with the committee on
discipline. The syndic launches an inquiry on the
basis of information that a professional is guilty of
an offence contemplated in s. 116. This information may come from any of a variety of sources. As

Le syndic joue un rôle crucial dans le fonctionnement du système disciplinaire créé par le Code
des professions. Le syndic enquête sur la conduite
d’un professionnel avant qu’une plainte formelle
ne soit portée contre ce dernier devant le comité
de discipline. Le syndic ouvrira une enquête sur
la base d’une information selon laquelle un professionnel a commis une infraction visée à
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mentioned above, it may be provided to the syndic
by the professional inspection committee. Another
professional, a member of the public, or the Bureau
of the order may also ask the syndic to hold an
inquiry. Finally, syndics may act on their own initiative if, for example, they themselves observe situations that could give rise to disciplinary complaints;
for instance, a syndic might see an advertisement
made by a professional in violation of the rules
relating to advertising (Khalil v. Corporation professionnelle des opticiens d’ordonnances, [1991]
D.D.C.P. 316 (Prof. Trib.); Delisle v. Corporation
professionnelle des arpenteurs-géomètres, [1991]
D.D.C.P. 190 (Prof. Trib.), noted in S. Poirier, La
discipline professionnelle au Québec: principes
législatifs, jurisprudentiels, et aspects pratiques
(1998), at p. 81). As in the case of an inquiry by a
professional inspection committee, the legislature
has imposed an obligation to co-operate with a syndic’s inquiry in s. 122 Prof. C., the interpretation of
which is central to the instant case:

l’art. 116. Cette information pourra lui provenir de
sources diverses. Comme il a été souligné précédemment, elle pourra lui être fournie par le comité
d’inspection professionnelle. Un autre professionnel, une personne du public et le Bureau de l’ordre
peuvent également demander au syndic de tenir
une enquête. Enfin, le syndic a le droit d’agir de
sa propre initiative, par exemple lorsqu’il constate
lui-même une situation susceptible de fonder une
plainte disciplinaire; un syndic pourrait par exemple visionner une publicité faite par un professionnel en contravention avec les règles prescrites en
cette matière (Khalil c. Corporation professionnelle des opticiens d’ordonnances, [1991] D.D.C.P.
316 (T.P.); Delisle c. Corporation professionnelle
des arpenteurs-géomètres, [1991] D.D.C.P. 190
(T.P.), répertoriés dans S. Poirier, La discipline
professionnelle au Québec : principes législatifs, jurisprudentiels, et aspects pratiques (1998),
p. 81). Comme il le fait pour l’enquête du comité
d’inspection professionnelle, le législateur impose
une obligation de collaborer à l’enquête du syndic
à l’art. 122 C. prof. dont l’interprétation se situe au
cœur du présent litige :

122. The syndic and assistant syndics may, following an
[sic] information to the effect that a professional is guilty
of an offence contemplated in section 116, inquire into
the matter and require that they be provided with any
information or document relating to such inquiry. . . .

122. Le syndic et les syndics adjoints peuvent, à la suite
d’une information à l’effet qu’un professionnel a commis
une infraction visée à l’article 116, faire une enquête à
ce sujet et exiger qu’on leur fournisse tout renseignement et tout document relatif à cette enquête. . .

Section 114 shall apply to every inquiry held under
this section.

L’article 114 s’applique à toute enquête tenue en
vertu du présent article.

At the end of his or her inquiry, the syndic decides
whether a complaint should be lodged with the
committee on discipline (s. 123).

À l’issue de son enquête, le syndic décide s’il y a
lieu de porter une plainte devant le comité de discipline (art. 123).

Section 116 Prof. C. gives each order’s committee on discipline jurisdiction to sanction offences
committed by professionals. These committees
are quasi-judicial adjudicative bodies responsible
for ruling on the merits of complaints in adversarial proceedings (s. 144). Like most bodies of this
nature, they have the power to summon witnesses
and to compel them to appear and answer (ss. 146
and 147). Section 156 of the Code sets out the penalties that may be imposed against a professional.

L’article 116 C. prof. confère au comité de discipline de chaque ordre la compétence de sanctionner les infractions des professionnels. Le comité est
l’organisme juridictionnel quasi-judiciaire chargé
de décider du bien-fondé d’une plainte au cours
d’une procédure contradictoire (art. 144). Comme
la plupart des organismes de cette nature, le comité
possède le pouvoir d’assigner et de contraindre des
témoins (art. 146 et 147). L’article 156 du Code
prévoit les sanctions auxquelles s’exposent les
professionnels.
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D. Interpretation of Section 122

D. L’interprétation de l’art. 122

In my view, a grammatical analysis of the statutory provision together with a review of the relevant contextual aspects, such as the purpose of
the statute and of the provision in issue, confirms
that the legislature intended to subject third parties to the syndic’s power of inquiry under s. 122
Prof. C. This contextual analysis resolves any
ambiguity flowing from s. 122 without it being necessary to refer to Charter principles or values. This
Court has consistently held that the courts may
turn to Charter values to interpret the meaning of
a statutory provision only if an ambiguity persists
following a contextual analysis (Bell ExpressVu
Limited Partnership v. Rex, [2002] 2 S.C.R. 559,
2002 SCC 42; Bristol-Myers Squibb Co. v. Canada
(Attorney General), [2005] 1 S.C.R. 533, 2005 SCC
26; Charlebois v. Saint John (City), [2005] 3 S.C.R.
563, 2005 SCC 74). In the case at bar, the Court of
Appeal did not adhere to this interpretive approach
when it referred to Charter values without trying
to determine the meaning of the text in question by
situating it in its context.

À mon avis, l’analyse grammaticale du texte
législatif, complétée par l’évaluation des aspects
contextuels pertinents, comme l’objet de la loi et de
la disposition en discussion, confirme l’intention du
législateur d’assujettir les tiers au pouvoir d’enquête
du syndic prévu à l’art. 122 C. prof. Cette analyse
contextuelle permet de résoudre toute ambiguïté
émanant de l’art. 122 sans qu’il soit nécessaire de
recourir ici aux principes ou aux valeurs consacrées par la Charte. En effet, selon la jurisprudence
constante de notre Cour, il est bien établi que les
tribunaux ne doivent se tourner vers les valeurs inscrites dans la Charte pour interpréter le sens d’une
disposition législative que si une ambiguïté persiste
au terme de l’application de la méthode contextuelle (Bell ExpressVu Limited Partnership c. Rex,
[2002] 2 R.C.S. 559, 2002 CSC 42; Bristol-Myers
Squibb Co. c. Canada (Procureur général), [2005]
1 R.C.S. 533, 2005 CSC 26; Charlebois c. Saint
John (Ville), [2005] 3 R.C.S. 563, 2005 CSC 74).
En l’espèce, la Cour d’appel n’a pas respecté cette
méthode d’interprétation, lorsqu’elle a recouru aux
valeurs consacrées par la Charte, sans chercher à
dégager le sens du texte en cause en le replaçant
dans son contexte.

1.

Effect of a Textual Interpretation

Although the weight to be given to the ordinary
meaning of words varies enormously depending on
their context, in the instant case, a textual interpretation supports a comprehensive analysis based
on the purpose of the Act. Most often, “ordinary
meaning” refers “to the reader’s first impression
meaning, the understanding that spontaneously
emerges when words are read in their immediate
context” (R. Sullivan, Sullivan and Driedger on
the Construction of Statutes (4th ed. 2002), at p. 21;
Marche v. Halifax Insurance Co., [2005] 1 S.C.R.
47, 2005 SCC 6, at para. 59). In Canadian Pacific
Air Lines Ltd. v. Canadian Air Line Pilots Assn.,
[1993] 3 S.C.R. 724, at p. 735, Gonthier J. spoke of
the “natural meaning which appears when the provision is simply read through”.

1.
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L’effet du recours à l’interprétation textuelle

Bien que le poids à accorder au sens ordinaire
des mots varie énormément suivant le contexte de
leur emploi, dans la présente affaire, l’interprétation textuelle appuie l’analyse globale fondée sur
l’objet de la loi. Le sens ordinaire réfère la plupart
du temps [TRADUCTION] « à la première impression du lecteur, c’est‑à‑dire au sens qui lui vient
spontanément lorsqu’il lit les termes dans leur
contexte immédiat » (R. Sullivan, Sullivan and
Driedger on the Construction of Statutes (4e éd.
2002), p. 21, citée dans Marche c. Cie d’Assurance
Halifax, [2005] 1 R.C.S. 47, 2005 CSC 6, par. 59).
Dans Lignes aériennes Canadien Pacifique Ltée c.
Assoc. canadienne des pilotes de lignes aériennes,
[1993] 3 R.C.S. 724, p. 735, le juge Gonthier parlait
du « sens naturel qui se dégage de la simple lecture
de la disposition ».

30

31

32

pharmascience inc. v. binet  LeBel

J.

[2006] 2 S.C.R.

The ordinary and grammatical sense of the
French version of s. 122, which provides that “[l]e
syndic et les syndics adjoints peuvent . . . exiger
qu’on leur fournisse tout renseignement et tout
document” favours the argument that the obligation to co-operate applies to everyone, not just to
a defined and limited group of individuals, such as
professionals belonging to a given order. Moreover,
this is the meaning usually given to the French indefinite pronoun “on”, which is defined as follows:

Le sens commun et grammatical de l’art. 122,
qui prévoit que « [l]e syndic et les syndics adjoints
peuvent [. . .] exiger qu’on leur fournisse tout renseignement et tout document » favorise davantage
la thèse suivant laquelle toute personne est soumise
à l’obligation de coopération et non seulement un
groupe défini et restreint d’individus tels les professionnels d’un ordre donné. C’est d’ailleurs là le
sens habituellement donné au terme « on », pronom
indéfini :

[TRANSLATION] on Indef. pron. (lat. homo, man).
[Always subject.] 1. Designates an indeterminate
person, group of persons; someone, people.

on pron. indéf. (lat. homo, homme). [Toujours sujet.] 1.
Désigne une personne, un groupe de personnes indéterminées; quelqu’un, des gens.

(Petit Larousse illustré (2004), at p. 715; trial judgment, at paras. 82-83)

(Petit Larousse illustré (2004), p. 715; jugement de
première instance, par. 82-83)

If there were any concern that the significance
given to this common meaning might give disproportionate weight to the French version, contrary
to the principles of interpretation of bilingual statutes, it should be noted that the ordinary sense of
the English version of s. 122, which provides that
“[t]he syndic and assistant syndics may . . . require
that they be provided with any information or document”, is equally supportive of the appellants’
position. In my view, the primary meaning of s.
122 leans more toward an interpretation according to which the obligation applies to third parties.
As this Court recently noted, when the legislature
intends to limit the scope of a statutory provision,
it usually says so clearly: Glykis v. Hydro-Québec,
[2004] 3 S.C.R. 285, 2004 SCC 60, at para. 13; Merk
v. International Association of Bridge, Structural,
Ornamental and Reinforcing Iron Workers, Local
771, [2005] 3 S.C.R. 425, 2005 SCC 70, at para. 3.
The legislature could have drafted s. 122 so as to
restrict the obligation to provide information to the
professional under investigation. It did not do so.

Si l’on redoute que l’importance accordée à ce
sens commun puisse attribuer un poids démesuré
à la version française, contrairement aux principes
d’interprétation des lois bilingues, on constate que
le sens ordinaire de la version anglaise de l’art. 122
qui dispose que « [t]he syndic and assistant syndics may [. . .] require that they be provided with
any information or document » appuie tout autant
la position des appelants. À mon avis, le sens premier de l’art. 122 penche davantage vers l’interprétation qui reconnaît l’assujettissement des tiers.
Comme le rappelait récemment notre Cour, lorsqu’il entend limiter le champ d’application d’un
article de loi, le législateur s’exprime habituellement de façon claire : Glykis c. Hydro-Québec,
[2004] 3 R.C.S. 285, 2004 CSC 60, par. 13; Merk
c. Association internationale des travailleurs en
ponts, en fer structural, ornemental et d’armature,
section locale 771, [2005] 3 R.C.S. 425, 2005 CSC
70, par. 3. Le législateur aurait pu rédiger l’art. 122
de façon à restreindre l’obligation de fournir des
renseignements au professionnel visé par l’enquête.
Il ne l’a pas fait.

Nevertheless, it has to be admitted that textual
interpretation has its limits. Before this Court,
the parties submitted numerous definitions of the
French word “on” taken from dictionaries, grammar books and other encyclopedic sources, and
countless examples drawn from statutes in which
the legislature used similar or different wordings

Il faut toutefois admettre que l’interprétation textuelle connaît des limites. Devant notre Cour, les
parties ont présenté de nombreuses définitions du
terme « on » tirées de dictionnaires, grammaires
ou autres sources encyclopédiques et d’innombrables exemples de lois dans lesquelles le législateur
utilisait une formulation similaire ou différente
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pour signifier l’assujettissement de toute personne
ou d’un groupe spécifique d’individus. C’est pourquoi notre Cour considère désormais que, même en
présence d’un texte en apparence clair et concluant,
il importe néanmoins d’examiner le contexte global
dans lequel s’inscrit la disposition sous étude :
Montréal (Ville) c. 2952-1366 Québec Inc., [2005]
3 R.C.S. 141, 2005 CSC 62, par. 10.

2. Contextual Interpretation: Structure of the
Act and Judicial Policy

2. L’interprétation contextuelle : la structure
de la loi et la politique judiciaire

As I noted above, the Professional Code is the
statutory solution chosen by the Quebec legislature
to protect the public by means of an appropriate
framework for all professionals. Section 2 states
this general principle by asserting that the “Code
applies to all professional orders and to their members”. Still, this provision cannot be transformed
into a rule limiting the effect of statutes governing professionals to members of orders subject to
the Professional Code. That is one of the errors the
Court of Appeal committed in agreeing with one of
Pharmascience’s arguments and consequently concluding that s. 2 establishes the scope of application of the Professional Code and limits it to members of professional orders (para. 49). In the Court
of Appeal’s view, the presence of this section confirms that s. 122 does not apply to third parties.

Comme je l’ai souligné précédemment, le Code
des professions représente la solution législative
choisie par le législateur québécois afin de protéger
le public par un encadrement approprié de tous les
professionnels. L’article 2 énonce ce principe général lorsqu’il affirme que le « code s’applique à tous
les ordres professionnels et à leurs membres ». On
ne saurait toutefois transformer cette disposition en
une règle qui limite l’effet des lois professionnelles aux seuls membres des ordres régis par le Code
des professions. C’est l’une des erreurs commises
par la Cour d’appel, lorsqu’elle a accepté l’un des
moyens de Pharmascience et a conclu, en conséquence, que l’art. 2 établissait le champ d’application du Code des professions et le limitait aux seuls
membres des ordres professionnels (par. 49). Pour
la Cour d’appel, la présence de cet article confirmait le non-assujettissement des tiers à l’art. 122.

33

That conclusion fails to take sufficient account of
the public protection objective of the Professional
Code, which cannot be attained unless certain
provisions of the Professional Code apply to or
affect third parties. For example, ss. 188.1 to 189
prohibit the unlawful practice of a profession by
non-member third parties. And s. 188 provides
for the imposition of a fine on every person who
commits an offence. As its wording indicates, s. 2
is intended to establish the general nature of the
Code, its status as a framework law for the practice of professions in Quebec, and the precedence
of a professional order’s special statute in the event
of inconsistency. This is confirmed by the context
in which the Code was enacted, which I discussed
above. Section 2 does not provide that the Code
applies only to members of professional orders;

Cette conclusion ne tient pas suffisamment
compte de l’objectif de protection du public poursuivi par le Code des professions. La réalisation de
cet objectif implique nécessairement que les tiers
soient visés ou touchés par certaines dispositions du
Code des professions. Par exemple, les art. 188.1 à
189 prohibent l’exercice illégal de la profession par
des tiers non-membres. L’article 188 prévoit quant
à lui l’imposition d’amendes à toute personne commettant une infraction. Comme son libellé l’indique,
l’art. 2 vise à établir le caractère général du Code,
son statut de loi cadre pour l’exercice des professions au Québec et la préséance des lois particulières à chaque ordre professionnel en cas d’incompatibilité. Le contexte dans lequel fut adopté le Code,
que j’ai rappelé précédemment, confirme ce constat.
L’article 2 ne prévoit pas que le Code ne s’applique
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to indicate the inclusion of all persons or of a specific group of individuals. That is why this Court
now considers it important, even when a provision
seems clear and conclusive, to nevertheless review
the overall context of the provision: Montréal
(City) v. 2952-1366 Québec Inc., [2005] 3 S.C.R.
141, 2005 SCC 62, at para. 10.
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rather, it confirms that the Code applies to all members of every professional order and establishes
common rules governing operations and action in
this area. This interpretation was accepted by the
Quebec Court of Appeal in a recent decision: Ordre
des comptables généraux licenciés du Québec v.
Québec (Procureur général), [2004] R.J.Q. 1164, at
paras. 18-19.

qu’aux membres des ordres professionnels, mais
vient plutôt confirmer que le Code s’applique à tous
les membres de tout ordre professionnel, en établissant des règles de fonctionnement et des moyens
d’action homogènes dans ce domaine. Cette interprétation fut d’ailleurs acceptée par la Cour d’appel
du Québec dans un arrêt récent : Ordre des comptables généraux licenciés du Québec c. Québec
(Procureur général), [2004] R.J.Q. 1164, par. 18-19.

According to the principles of interpretation,
in the event of ambiguity, the interpretation most
favourable to the purpose of the statute must prevail. Professor P.‑A. Côté sums up this rule as
follows:

Les principes d’interprétation suggèrent qu’en
cas d’ambiguïté, l’interprétation la plus favorable
à l’objet de la loi doit primer. Le professeur P.-A.
Côté résume ainsi cette règle :

Undoubtedly the aim of an enactment is relevant
in selecting the most suitable of a number of possible
meanings, where the written expression is ambiguous.

Il est en effet incontestable qu’on peut, lorsque la
formule soulève une difficulté d’interprétation, lorsqu’elle n’est pas claire, se référer à la finalité de la loi ou
de la disposition examinée pour choisir celui des sens
possibles qui est le plus propre à réaliser cette finalité.

(The Interpretation of Legislation in Canada
(3rd ed., 2000), at p. 392; see also Sullivan, at
pp. 219-21.)

(Interprétation des lois (3e éd. 1999), p. 496; voir
également Sullivan, p. 219-221.)

This principle is consistent with the Interpretation
Act, R.S.Q., c. I‑16, s. 41 of which states that a “provision of an Act is deemed to be enacted for the recognition of rights, the imposition of obligations or
the furtherance of the exercise of rights, or for the
remedying of some injustice or the securing of some
benefit”. That section’s second paragraph adds that a
“statute shall receive such fair, large and liberal construction as will ensure the attainment of its object
and the carrying out of its provisions, according to
their true intent, meaning and spirit”. Section 122
must therefore be interpreted from the perspective
of the protection of the public, which is recognized
in s. 23 as the main objective of the Professional
Code: “The principal function of each order shall
be to ensure the protection of the public.”

Ce principe est conforme à la Loi d’interprétation,
L.R.Q., ch. I‑16, qui, à son art. 41, énonce qu’une
« disposition d’une loi est réputée avoir pour objet
de reconnaître des droits, d’imposer des obligations
ou de favoriser l’exercice des droits, ou encore de
remédier à quelque abus ou de procurer quelque
avantage ». Le deuxième alinéa du même article
dispose aussi qu’une « loi reçoit une interprétation
large, libérale, qui assure l’accomplissement de
son objet et l’exécution de ses prescriptions suivant
leurs véritables sens, esprit et fin ». L’article 122
doit donc être interprété dans l’optique de la protection du public, reconnue à l’art. 23 comme l’objectif principal du Code des professions : « Chaque
ordre a pour principale fonction d’assurer la protection du public. »

(a) Importance of the Function of Professional
Orders, Their Role in Protecting the Public
Interest, and a Review of the Case Law

a) Importance de la fonction des ordres professionnels, leur rôle dans la protection de
l’intérêt public, rappel de la jurisprudence

This Court has on many occasions noted the crucial role that professional orders play in protecting

Notre Cour a d’ailleurs rappelé à maintes occasions le rôle crucial des ordres professionnels pour
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the public interest. As McLachlin J. stated in Rocket
v. Royal College of Dental Surgeons of Ontario,
[1990] 2 S.C.R. 232, “[i]t is difficult to overstate
the importance in our society of the proper regulation of our learned professions” (p. 249). The
importance of monitoring competence and supervising the conduct of professionals stems from the
extent to which the public places trust in them.
Also, it should not be forgotten that in the clientprofessional relationship, the client is often in a vulnerable position. The Court has already had occasion to address this point in respect of litigants who
entrust their rights to lawyers (Fortin v. Chrétien,
[2001] 2 S.C.R. 500, 2001 SCC 45, at para. 17). The
general public’s lack of knowledge of the pharmaceutical field and high level of dependence on the
advice of competent professionals means that pharmacists are another profession in which the public
places great trust. I have no hesitation in applying
the comments I wrote for this Court in Finney, at
para. 16, generally to the health field to emphasize
the importance of the obligations imposed by the
state on the professional orders that are responsible
for overseeing the competence and honesty of their
members:

la protection de l’intérêt public. Comme l’affirmait
la juge McLachlin dans Rocket c. Collège royal des
chirurgiens dentistes d’Ontario, [1990] 2 R.C.S.
232, « [i]l est difficile d’exagérer l’importance dans
notre société de la juste réglementation de nos professions » (p. 249). L’importance de contrôler la
compétence et de surveiller la conduite des professionnels s’explique par le niveau de confiance que
leur accorde le public. Il ne faut pas non plus oublier
l’état de vulnérabilité dans lequel s’inscrit souvent
la relation qu’un client établit avec un professionnel. Notre Cour a déjà eu l’occasion de le rappeler
dans le cas des justiciables qui confient leurs droits
aux avocats (Fortin c. Chrétien, [2001] 2 R.C.S.
500, 2001 CSC 45, par. 17). Le peu de connaissances de la population en général dans le domaine
pharmaceutique et le niveau de dépendance élevé
envers les conseils de professionnels compétents
fait en sorte que les pharmaciens sont, eux aussi,
hautement dépositaires de la confiance du public.
Je n’ai aucune hésitation à appliquer généralement
au domaine de la santé les commentaires que j’ai
rédigés au nom de notre Cour dans Finney, par. 16,
pour souligner l’importance des obligations imposées par l’État aux ordres professionnels chargés
de veiller sur la compétence et l’honnêteté de leurs
membres :

The primary objective of those orders is not to provide
services to their members or represent their collective
interests. They are created to protect the public, as s. 23
of the Professional Code makes clear. . . .

Le premier objectif de ces ordres n’est pas de fournir
des services à leurs membres ou de défendre leurs intérêts collectifs. Ils sont formés dans le but de protéger
le public, comme le veut l’art. 23 du Code des professions. . .

The privilege of professional self-regulation therefore places the individuals responsible for enforcing
professional discipline under an onerous obligation.
The delegation of powers by the state comes with
the responsibility for providing adequate protection
for the public. Finney confirms the importance of
properly discharging this obligation and the seriousness of the consequences of failing to do so.

Le privilège d’autoréglementation d’une profession
soumet donc les personnes chargées de la mise en
œuvre de la discipline professionnelle à une obligation onéreuse. La délégation des pouvoirs de l’État
s’accompagne de la charge de s’assurer de la protection adéquate du public. L’arrêt Finney confirme
l’importance de la bonne exécution de cette obligation et la gravité des conséquences de sa violation.

(b) Need for a Flexible Interpretation of Their
Supervisory Powers to Enable Them to
Discharge Their Duties

b) Nécessité d’une interprétation souple de
leurs pouvoirs de surveillance pour l’exécution de leurs fonctions

In this context, it should be expected that individuals with not only the power, but also the duty, to

Dans ce contexte, on doit s’attendre à ce que les
personnes dotées non seulement du pouvoir mais
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inquire into a professional’s conduct will have sufficiently effective means at their disposal to gather
all information relevant to determining whether a
complaint should be lodged. As we have seen, the
Professional Code confers the responsibility for
conducting an inquiry and deciding whether to
lodge a complaint with the committee on discipline
on an independent official, the syndic. In Parizeau
v. Barreau du Québec, [1997] R.J.Q. 1701 (Sup.
Ct.), at p. 1708, Dalphond J., as he then was, gave a
clear description of the essential role delegated by
the legislature to the syndic:

aussi du devoir d’enquêter sur la conduite d’un professionnel disposent de moyens suffisamment efficaces pour leur permettre de recueillir toutes les
informations pertinentes afin de déterminer si une
plainte doit être portée. Comme on l’a vu, le Code
des professions attribue à un fonctionnaire indépendant, le syndic, la charge d’enquêter et de se
prononcer sur la nécessité de déposer une plainte
devant le comité de discipline. Le juge Dalphond,
alors à la Cour supérieure, décrivait clairement le
rôle capital dévolu par le législateur à cet acteur
dans Parizeau c. Barreau du Québec, [1997] R.J.Q.
1701, p. 1708 :

[TRANSLATION] The keystone of the monitoring of
the profession is the syndic, who plays a dual role: that
of an investigator with significant powers (s. 122 of the
Code) and that of an informant or complainant before
the committee on discipline (s. 128 of the Code).

La clé de voûte au niveau du contrôle de la profession est le syndic, qui joue un double rôle : celui d’enquêteur doté de pouvoirs importants (art. 122 du code)
et celui de dénonciateur ou plaignant devant le comité
de discipline (art. 128 du code).
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The importance of this “dual role” must necessarily guide the interpretation of s. 122. The lodging of a complaint with the committee on discipline is a possible outcome of the syndic’s inquiry.
For the professional concerned, the mere fact that
a complaint has been lodged can sometimes have a
serious impact on his or her reputation and ability
to practise. In order to conduct an effective investigation while bearing in mind and upholding the
rights of everyone with an interest in the outcome,
the syndic must be able to require relevant documents and information from anyone, not just from
professionals as the Court of Appeal concluded.
Obtaining information in the possession of third
parties appears often to be essential to the effective conduct of a syndic’s inquiry. Although only
the professional accused of a violation of the Code
of ethics might eventually be summoned before the
committee on discipline, situations likely to give
rise to disciplinary complaints will often involve
third parties in one way or another.

L’importance de ce « double rôle » doit nécessairement guider l’interprétation de l’art. 122.
Le dépôt d’une plainte devant le comité de discipline peut constituer l’aboutissement de l’enquête
du syndic. Pour le professionnel en cause, ce seul
dépôt entraîne parfois des conséquences graves
pour sa réputation et pour l’exercice de ses activités professionnelles. Pour agir avec efficacité, mais
dans le souci et le respect des droits de tous les
intéressés durant son enquête, le syndic doit être en
mesure d’exiger les documents et renseignements
pertinents de toute personne et non seulement d’un
professionnel, comme le conclut la Cour d’appel.
L’obtention de renseignements en possession de
tiers paraît souvent essentielle à la conduite efficace
de l’enquête du syndic. Bien que seul le professionnel accusé d’une infraction déontologique puisse
éventuellement être cité devant le comité de discipline les situations susceptibles de provoquer des
plaintes disciplinaires impliqueront fréquemment
une tierce partie, d’une manière ou d’une autre.

39

The offence for which certain pharmacists
are being investigated in the case at bar, that is,
“receiv[ing] . . . [a] benefit, allowance or commission” (s. 3.05.06 of the Code of ethics), is no exception. The benefit is received from another person.
Logically, an inquiry into the commission of an
offence would therefore have to extend to third

L’infraction pour laquelle certains pharmaciens
font l’objet d’une enquête en l’espèce, i.e. « recevoir [. . . un] avantage, ristourne ou commission »
(art. 3.05.06 du Code de déontologie), ne fait pas
exception. L’avantage est reçu d’une autre personne. Un processus d’enquête concernant la commission d’une infraction devrait donc logiquement
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prévoir l’assujettissement des tiers. D’autres exemples illustrent cette nécessité. Un syndic pourrait
avoir besoin d’obtenir des renseignements d’une
infirmière ou d’un préposé, témoins de certains
événements, afin de déterminer si une plainte pour
harcèlement sexuel doit être portée contre un médecin. L’enquête d’un syndic pourrait exiger l’accès à
des renseignements détenus par une banque ou un
comptable sur l’utilisation dérogatoire d’un compte
en fidéicommis par un avocat.

(c) Problems With Pharmascience’s Interpretation

c) Les inconvénients de l’interprétation de
Pharmascience

Pharmascience submits that a broad interpretation of s. 122 and of the syndic’s powers of investigation would make certain functions of the committee on discipline pointless. Its reasoning can
be summed up as follows. Under ss. 146 and 147
Prof. C., a committee on discipline can summon
witnesses and compel them to appear and testify.
It can also require the production of documents.
According to Pharmascience, if the syndic is recognized as having the power to require documents
from third persons in the course of an inquiry,
[TRANSLATION] “the investigative role of the committee on discipline would duplicate the functions
of a syndic”.

Pharmascience prétend qu’une interprétation
large de l’art. 122 et des pouvoirs d’enquête du
syndic rendrait inutiles certaines des fonctions du
comité de discipline. Son raisonnement se résume
en quelques propositions. En vertu des art. 146
et 147 C. prof., le comité de discipline peut assigner et contraindre des témoins. Il a le droit également d’exiger la production de documents. Selon
Pharmascience, si l’on reconnaît au syndic le pouvoir d’exiger d’un tiers des documents lors de l’enquête, « le rôle inquisitoire du comité de discipline ferait double emploi avec les fonctions d’un
syndic ».

40

In my view, this argument disregards the position of members of a professional order in the context of the application of s. 122 and in the course
of a disciplinary proceeding, from the opening of
the file by the syndic to the decision by the committee on discipline. These are a series of actions
that the syndic and the committee on discipline
may perform in discharging their duties relating to
professionals. First, the syndic exercises powers of
investigation in order to determine whether there
is a basis for a complaint. If a complaint is lodged,
the committee on discipline then holds hearings to
consider the merits of the complaint. At each stage,
an inquiry takes place, but within a different legal
framework and for a different purpose.

À mon avis, cet argument ne tient pas compte
de la situation des membres d’un ordre professionnel dans le contexte de l’application de l’art. 122
et dans le déroulement d’une procédure disciplinaire depuis l’ouverture d’un dossier par le syndic
jusqu’à la décision du comité de discipline. À
l’égard des professionnels, l’exercice des fonctions
du syndic et du comité de discipline peut entraîner des interventions successives. Le syndic exerce
d’abord des pouvoirs d’enquête pour déterminer s’il
y a matière à plainte. En cas de dépôt d’une plainte,
le comité de discipline tient ensuite des audiences
au cours desquelles il examine le bien-fondé de la
plainte. À chaque étape, une enquête a lieu, mais
dans un cadre juridique différent et pour des fins
distinctes.
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From the standpoint of the fairness of the entire
disciplinary proceeding and the protection of
the rights and reputations of all concerned, it is

Sur le plan de l’équité de l’ensemble de la procédure disciplinaire ainsi que de la protection des
droits et de la réputation de tous les intéressés, on
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parties. Other examples can be used to illustrate
this. For instance, a syndic might need to obtain
information from a nurse or orderly who witnessed
certain events in order to determine whether a
sexual harassment complaint should be lodged
against a doctor. Also, a syndic’s investigation
might require access to information held by a bank
or an accountant on a lawyer’s improper use of a
trust account.
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difficult to see any advantage in Pharmascience’s
position that it should be possible to obtain documents or information from third parties only after
a disciplinary complaint has been lodged with the
committee on discipline. It seems far preferable,
especially for the professional in question, to allow
the syndic conducting the inquiry to have access to
all the necessary information before an adversarial
proceeding is set in motion before an administrative
tribunal. In this regard, the fact that the committee on discipline has powers of investigation does
not in any way indicate that the means available
to a syndic in conducting his or her own inquiry
must be interpreted narrowly. These two authorities
play different, but complementary, roles: the quality of the evidence presented to the committee on
discipline is largely dependent on the effectiveness
of the syndic’s inquiry. In this sense, the interpretation advocated by Pharmascience would encourage the lodging of hasty and even groundless complaints with the committee on discipline. It is in
everyone’s interest to ensure that a syndic who files
a disciplinary complaint has detailed knowledge of
the accusations against the professional and that the
evidence at the syndic’s disposal is complete. What
is more, the requirements of procedural fairness set
out in the statute include the obligation to disclose
this evidence to the professional.

comprend difficilement les avantages que présenterait la position défendue par Pharmascience selon
laquelle l’obtention de documents ou d’informations de tiers ne deviendrait possible qu’après le
dépôt d’une plainte disciplinaire devant le comité
de discipline. Il semble de loin préférable, spécialement pour le professionnel en cause, de permettre au
syndic qui effectue l’enquête d’accéder à l’ensemble
des renseignements nécessaires avant qu’un processus contradictoire devant un tribunal administratif
soit enclenché. À cet égard, le fait que le comité
de discipline soit doté de pouvoirs d’instruction ne
signifie aucunement qu’il faille interpréter restrictivement les moyens dont dispose le syndic dans la
conduite de son enquête. Ces deux instances jouent
des rôles différents et complémentaires : en effet,
la qualité de la preuve présentée devant le comité
de discipline est grandement tributaire de l’efficacité de l’enquête du syndic. En ce sens, l’interprétation que préconise Pharmascience favorisait le
dépôt de plaintes hâtives et même inutiles devant le
comité de discipline. Il est dans l’intérêt de tous de
s’assurer qu’un syndic qui dépose une plainte disciplinaire connaisse en détail les reproches adressés
au professionnel et dispose d’une preuve complète.
Les exigences d’équité procédurale contenues dans
la loi prévoient d’ailleurs l’obligation de communiquer cette preuve au professionnel.

3. Conditions for Exercising the Power Under
Section 122

3. Conditions d’exercice du pouvoir de l’art.
122

43

The words used in s. 122 Prof. C. circumscribe
the syndic’s power: the syndic may require the disclosure of information or documents only “following an [sic] information to the effect that a professional is guilty of an offence”. These words require
sufficient cause for making the request and do not
permit “fishing expeditions”.

Les termes utilisés à l’art. 122 C. prof. balisent
le pouvoir du syndic : ce dernier ne pourra exiger
la transmission de renseignements ou documents
qu’« à la suite d’une information à l’effet qu’un professionnel a commis une infraction ». Ils exigent
une cause suffisante pour la demande et ne permettent pas les « expéditions de pêche ».

44

The Code does not specify the nature or the
source of the information that may justify holding
an inquiry. As a general rule, a member of the public
will contact a professional order to complain about
a professional. In making the receipt of “information” a precondition, however, the legislature contemplated the possibility of the likely commission
of an offence being brought to a syndic’s attention

Le Code ne précise pas la teneur ou la source
de l’information susceptible de justifier la tenue
d’une enquête. Règle générale, un membre du
public contactera un ordre professionnel afin de
se plaindre au sujet d’un professionnel. En établissant comme condition préalable l’obtention d’une
« information », le législateur envisageait toutefois que la commission probable d’une infraction
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by other means. It would have been surprising if this
were not the case, given the fact that the syndic may
act on his or her own initiative. Thus, there is nothing to prevent a syndic from personally taking cognizance, by reading newspapers or court pleadings,
for example, of information that might give rise to
an inquiry.

puisse être portée à la connaissance d’un syndic
par d’autres moyens. La solution contraire aurait
étonné en raison du rôle conféré au syndic, qui peut
agir de sa propre initiative. Rien ne s’oppose donc à
ce qu’un syndic prenne connaissance par lui-même,
par exemple à la lecture de journaux ou d’actes de
procédure judiciaire, des informations susceptibles
de donner ouverture à une enquête.

The information upon which a syndic relies must
raise a suspicion that an offence has been committed. However, at this stage, the syndic need not be
in a position to identify exactly which professionals are under suspicion. The individualized process
provided for in the Professional Code is the lodging of a disciplinary complaint with the committee on discipline. The syndic’s inquiry precedes
this process and is aimed at determining whether
a complaint should be lodged. Pharmascience contends that the syndic’s inquiry in the case at bar
is, because of its scope, similar to a commission
of inquiry. Pharmascience submits that the professional inspection committee is responsible for
monitoring the practice of the profession, while
each order’s Bureau is responsible for general oversight of compliance with legal, regulatory, and ethical standards. Pharmascience relies on Beaulne, a
decision of the Quebec Court of Appeal, in support
of the argument that the actions of Syndic Binet are
incompatible with the role conferred on him by the
Code. The Court of Appeal erred in finding that
Beaulne applies to the instant case.

L’information sur laquelle se fonde un syndic
doit laisser soupçonner la commission d’une
infraction. À ce stade, il n’est toutefois pas nécessaire que le syndic soit en mesure d’identifier précisément les professionnels soupçonnés. Le processus individualisé prévu par le Code des professions
est l’institution d’une plainte disciplinaire devant le
comité de discipline. L’enquête du syndic se situe
en amont et vise à déterminer si une plainte doit
être déposée. Pharmascience prétend que l’enquête
du syndic en l’espèce ressemble à une commission
d’enquête en raison de son ampleur. Or, soutientelle, le comité d’inspection professionnelle a pour
mission de surveiller l’exercice de la profession et
le Bureau de chaque ordre a pour mission de veiller
de façon générale au respect des normes légales,
réglementaires et déontologiques. Pharmascience
s’appuie sur un arrêt de la Cour d’appel du Québec,
Beaulne, afin de défendre la thèse suivant laquelle
les actions du syndic Binet débordent le rôle que lui
confère le Code. La Cour d’appel a considéré à tort
que cet arrêt s’appliquait au présent dossier.

45

The legal situations and facts in the two cases
can be clearly distinguished. In Beaulne, the syndic
of the Ordre des optométristes, relying on s. 122,
had indiscriminately sent a questionnaire to all
members of that order to find out whether they
were associated with dispensing opticians. The
optometrists had to respond to the questionnaire or
face penalties. The Court of Appeal found that the
syndic had exceeded his powers in sending out this
questionnaire, noting that it was not an offence for
an optometrist to be associated with an optician:

En effet, la situation juridique et les faits examinés dans les deux affaires se distinguent nettement.
Dans l’arrêt Beaulne, le syndic de l’Ordre des optométristes, se fondant sur l’art. 122, avait fait parvenir indistinctement à tous les membres de l’Ordre
un questionnaire afin de vérifier leur association
avec un opticien d’ordonnances. Les optométristes devaient y répondre sous peine de sanctions.
Déclarant que l’envoi de ce questionnaire outrepassait les pouvoirs du syndic, la Cour d’appel soulignait que le fait pour un optométriste de s’associer
avec un opticien ne constituait pas une infraction :

46

[TRANSLATION] These proceedings relate to a dispute within the optometry profession regarding two

Ce débat judiciaire s’inscrit dans un différend qui
oppose, au sein de la profession d’optométrie, deux
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competing conceptions of the practice of the profession. There are those who feel that optometrists should
remain independent, while others think, on the contrary,
that it could be in an optometrist’s interest to practise
his or her profession jointly or in close collaboration
with a dispensing optician. [p. 2344]

conceptions de la pratique de cette profession. D’un
côté, d’aucuns estiment que l’optométriste doit rester
autonome et indépendant; d’un autre côté, certains pensent au contraire que l’optométriste peut avoir intérêt
à pratiquer sa profession conjointement ou en relation
étroite avec un opticien d’ordonnances. [p. 2344]

It was in this context that the Court of Appeal in
Beaulne noted that the syndic’s power of inquiry
was not unlimited and that his actions in that case
fell instead within the jurisdiction of the professional inspection committee responsible for monitoring the practice of the profession. On this point,
the Court of Appeal wrote the following:

C’est dans cette optique que la Cour d’appel, dans
Beaulne, rappelait que le pouvoir d’enquête du
syndic n’est pas illimité et que son intervention,
dans cette affaire, aurait relevé plutôt de la compétence du comité d’inspection professionnelle chargé
de la surveillance de l’exercice de la profession. La
Cour d’appel mentionnait à ce propos :

[TRANSLATION] Section 122 of the Professional
Code, supra, allows syndics to conduct inquiries only
in specific circumstances and under certain conditions.
The power the statute confers on them is not general and
discretionary but, on the contrary, specific and limited.
There must be information that a professional has committed an offence. In the case at bar, the syndic, through
this questionnaire, is thus investigating all optometrists,
without any prior information. Furthermore, nothing
in the statute or the regulations prohibits optometrists
from practising optometry in the same establishment
or jointly with a dispensing optician. I am therefore of
the view that the syndic did not have the power to conduct an inquiry as general as this while, in addition,
ordering recipients to respond on pain of disciplinary
penalties. I cannot (since this is a disciplinary matter
in which the fundamental rights of a possible offender
must therefore be upheld) accept the argument that the
legislature, despite the specific guidance regarding the
syndic’s mandate set out in section 122, also intended
to give syndics unlimited powers to conduct inquiries
on their own initiative, without any information, simply
because their role generally consists in monitoring the
practice of the profession and defending the public
interest. [Emphasis added; p. 2346.]

Or, l’article 122 du Code des professions précité ne
permet au syndic de faire enquête que dans des circonstances et à des conditions spécifiques. La loi ne lui
confère pas un pouvoir général et discrétionnaire mais,
au contraire, un pouvoir spécifique et limité. Il faut, en
effet, qu’il existe une information à l’effet qu’un professionnel a commis une infraction. Dans l’espèce qui
nous occupe, le syndic, par le biais de ce questionnaire,
se trouve donc à faire enquête sur tous les optométristes
et sans aucune information préalable. Qui plus est, rien
dans la loi ou les règlements n’interdit l’exercice de l’optométrie dans le même établissement ou conjointement
avec un opticien d’ordonnances. Je suis donc d’avis que
le syndic n’a pas le pouvoir de procéder à une enquête
aussi générale avec en plus l’ordre d’y répondre sous
menace de sanction disciplinaire. Je ne puis souscrire
à l’idée (puisque nous sommes en matière disciplinaire
où donc les droits fondamentaux d’un éventuel contrevenant doivent être respectés) que le législateur, malgré
les précisions qu’il a apportées à l’article 122 au mandat
du syndic, a entendu lui donner également des pouvoirs illimités de faire enquête en en prenant lui-même
l’initiative, sans qu’il y ait d’information, simplement
parce que sa fonction consiste généralement à surveiller
l’exercice de la profession et à défendre l’intérêt public.
[Je souligne; p. 2346.]

In Beaulne, the syndic thus had no information on which to base a rational suspicion that an
offence had been committed. The decision tells us
nothing that is not already clear from s. 122, but
merely confirms that prior information is necessary
in order to initiate an inquiry. As for Syndic Binet,
he had reliable information from a government
authority and from legal proceedings. But there are
two particular features of the case at bar that may
have led the Court of Appeal to find that it could

Dans Beaulne, le syndic ne possédait donc
pas d’informations à partir desquelles il pouvait
rationnellement soupçonner la commission d’une
infraction. Cet arrêt ne nous apprend rien que l’art.
122 n’affirme pas d’emblée et ne fait que confirmer qu’une information préalable est nécessaire à
l’ouverture d’une enquête. Le syndic Binet bénéficiait, quant à lui, d’informations fiables provenant d’une instance gouvernementale et d’actes de
procédure judiciaire. Le présent dossier comporte
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not be distinguished from Beaulne: (1) the syndic’s
inquiry concerns an exceptionally large number
of professionals; and (2) the syndic does not know
their names. However, these characteristics are
not determinative. Although Syndic Binet is not
yet able to name names, he does have information
leading him to suspect that some pharmacists have
committed offences; he even knows approximately
how many are involved. He is relying on facts that
establish a reasonable basis for his inquiry. The
scope of the inquiry does not make it a random
one. Far from relating to an ethical debate within
the profession that would fall more within the jurisdiction of a professional inspection committee (as
was the case in Beaulne), the syndic’s inquiry concerns allegations of clear breaches of the Code of
ethics. The syndic has not only the jurisdiction but
also the duty to intervene to protect the public. The
mere fact that the purpose of the inquiry is to identify the offenders as opposed to determining the
specific circumstances of the offence, which would
be a more typical situation, is not determinative. In
fact, the very reason why the syndic has required
that Pharmascience disclose certain documents is
to be able to commence disciplinary proceedings.

toutefois deux particularités qui ont pu amener la
Cour d’appel à l’assimiler à l’arrêt Beaulne : (1)
l’enquête du syndic concerne un nombre exceptionnellement élevé de professionnels; et (2) le syndic
ne possède pas leurs noms. Ces caractéristiques ne
sont toutefois pas déterminantes. Même s’il n’est
pas encore en mesure de spécifier des noms, le
syndic Binet possède des informations qui lui permettent de soupçonner l’existence de pharmaciens
fautifs; il en connaît d’ailleurs le nombre approximatif. Le syndic se base sur des faits qui lui fournissent une base raisonnable pour entreprendre son
enquête. L’envergure de cette dernière ne la rend
pas aléatoire. Loin de porter sur un débat éthique
au sein de la profession qui serait davantage du
ressort d’un comité d’inspection professionnelle
(comme c’était le cas dans Beaulne), l’enquête du
syndic vise des allégations de manquements non
équivoques au Code de déontologie. Or, le syndic
a non seulement la compétence mais le devoir
d’intervenir afin de protéger le public. Le simple
fait que l’enquête vise à déterminer l’identité des
contrevenants, plutôt que les circonstances spécifiques de l’infraction comme lors d’une situation plus
typique, n’est pas décisif. En fait, c’est précisément
pour être en mesure d’entamer des recours disciplinaires que le syndic exige que Pharmascience
lui communique certains documents.

For similar reasons, the principle stated by this
Court in Richardson does not apply to the circumstances of the case at bar. In that case, the Court
concluded, in interpreting a ministerial power
under the Income Tax Act, S.C. 1970-71-72, c. 63,
to require “any . . . additional information” from
any person, that the power could be used only in a
serious inquiry into the tax liability of one or more
specific persons. The power could not be used to
conduct a “fishing expedition” (p. 625) with regard
to a broker’s customers who were not the subject of
a genuine inquiry:

Pour des raisons similaires, les circonstances du
présent dossier ne remettent pas en cause le principe dégagé par notre Cour dans l’arrêt Richardson.
Interprétant un pouvoir ministériel prévu à la Loi
de l’impôt sur le revenu, S.C. 1970-71-72, ch. 63,
qui permettait d’exiger de quiconque « tout renseignement supplémentaire », notre Cour avait
alors conclu que ce pouvoir ne devait être utilisé
qu’à l’égard d’une enquête sérieuse sur l’assujettissement à l’impôt d’une seule ou de plusieurs personnes déterminées. Le pouvoir ne pouvait servir
à effectuer une « recherche à l’aveuglette » (p. 625)
sur des clients d’un courtier qui ne faisaient pas
l’objet d’une enquête véritable :

If the tax liability of its customers or one or more of them
were the subject of a genuine inquiry, then the Minister
would clearly be entitled under s. 231(3) to single out
the appellant even although innocent taxpayers’ trading

Si l’assujettissement à l’impôt d’un seul ou de plusieurs
de ses clients faisait l’objet d’une enquête véritable, le
Ministre aurait alors manifestement le droit, en vertu
du par. 231(3), de choisir l’appelante, même si cela avait
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activities were disclosed in the process. But it cannot, in
my opinion, be singled out otherwise. It cannot be compelled . . . to provide [a] random sample . . . . [pp. 62526]

pour effet de divulguer les opérations commerciales de
contribuables innocents. Mais elle ne peut pas, à mon
avis, être choisie en d’autres circonstances. Elle ne peut
pas être forcée [. . .] à fournir des échantillons au hasard
. . . [p. 625-626]

In the instant case, unlike in the process criticized
in Richardson, Syndic Binet is not seeking information randomly. He is conducting a genuine and
serious inquiry concerning pharmacists whom he
has reasonable grounds to suspect of receiving discounts and other benefits. The inquiry concerns a
group of specific persons, and Pharmascience was
not selected at random.

Contrairement à la démarche critiquée dans l’arrêt Richardson, le syndic Binet ne recherche pas
ici des renseignements au hasard. Il mène une
enquête véritable et sérieuse à l’égard de pharmaciens à propos desquels il a des motifs raisonnables
de soupçonner la réception de ristournes et autres
avantages. L’enquête porte sur un groupe de personnes déterminé, et Pharmascience n’a pas été
choisie au hasard.

4. Justification for Resorting to Section 122

4. Justification du recours à l’art. 122

49

Like Déziel J., I believe that the inquiry in the
case at bar is not a fishing expedition and that Syndic
Binet had a reasonable factual basis for opening it.
In addition to the information drawn from figures
advanced by the media and the Order, according to
which 85 percent of Quebec pharmacy owners had
received benefits or discounts, the syndic received
personal correspondence from the director general of the RAMQ that provided him with reasonable grounds to believe that some pharmacists had
breached their ethical obligations (affidavit of the
syndic dated November 14, 2003, A.R., at pp. 253
et seq.).

Comme le juge Déziel, j’estime que nous ne
sommes pas ici en présence d’une expédition de
pêche et que le syndic Binet disposait d’une base
factuelle raisonnable justifiant l’ouverture de son
enquête. En plus des informations obtenues sur
les chiffres avancés par les médias et par l’Ordre,
selon lesquels 85 pour 100 des pharmaciens propriétaires du Québec auraient touché des avantages
ou ristournes, le syndic a reçu des communications
personnelles du directeur général de la RAMQ qui
lui fournissaient aussi des motifs raisonnables de
croire que des pharmaciens avaient manqué à leurs
obligations déontologiques (affidavit du syndic du
14 novembre 2003, d.a., p. 253 et suiv.).
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In June 2003, the syndic therefore acted under s.
122, contacting Pharmascience, one of the generic
drug manufacturers being sued by the RAMQ,
to obtain accurate information about the goods
or benefits each of its pharmacist customers had
allegedly received or profited from. Pharmascience
refused to disclose the information he was seeking. A few weeks later, the syndic sent pharmacist
Morris Goodman, a director of Pharmascience, a
request for the same information. He was acting on
information that Mr. Goodman had been personally involved in setting up the rebate scheme. Mr.
Goodman also refused to disclose any information. The syndic also contacted a sampling of 175
pharmacy owners, who tried to block his inquiry
by applying for an injunction, which the Superior

En juin 2003, le syndic se prévaut donc de l’art.
122 et s’adresse à Pharmascience, l’un des fabricants de médicaments génériques poursuivis par la
RAMQ, afin de connaître le détail exact des biens
ou avantages qu’auraient reçus ou dont auraient
bénéficié chacun de ses clients pharmaciens.
Pharmascience refuse de transmettre les renseignements que le syndic réclame. Quelques semaines plus tard, le syndic fait également parvenir au
pharmacien Morris Goodman, administrateur de
Pharmascience, une demande visant l’obtention
des mêmes renseignements. Le syndic agit alors
sur la foi d’informations selon lesquelles ce dernier
aurait été personnellement impliqué dans la mise
sur pied du système de rabais. M. Goodman refuse
également de communiquer tout renseignement.
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Court subsequently dismissed. He therefore had to
investigate, but it was impossible for him to complete his inquiry without first obtaining information
about the identities of the pharmacists concerned.
After a motion for a declaratory judgment was
filed to contest the scope of his powers, he himself
applied for an injunction to compel the respondents
to co-operate with his inquiry.

Le syndic s’adresse aussi à un échantillonnage de
175 pharmaciens propriétaires. Ces derniers tentent
alors de bloquer son enquête par une demande d’injonction que la Cour supérieure rejettera plus tard.
Le syndic doit donc enquêter, mais il lui est impossible de mener à bien son enquête s’il n’obtient pas
les renseignements concernant l’identité des pharmaciens fautifs. Devant une requête pour jugement
déclaratoire contestant la portée de ses pouvoirs,
il demande donc lui-même une injonction pour
contraindre les intimés à coopérer à son enquête.

E. Recourse to an Injunction

E. Le recours à l’injonction

Although recognizing that the Superior Court
had jurisdiction to issue an injunction in the case
at bar, the Court of Appeal found that it had been
inappropriate to do so (para. 62). This conclusion
was unwarranted in the circumstances. In reviewing the Court of Appeal’s judgment, it is important
to consider the penalties, rights, obligations and
powers established by the Professional Code.

Bien qu’elle ait reconnu la compétence de la
Cour supérieure pour prononcer une injonction
en l’espèce, la Cour d’appel estima sa délivrance
inopportune (par. 62). Cette conclusion ne se justifiait pas dans les circonstances du présent dossier.
Il importe, alors, pour analyser le jugement de la
Cour d’appel, de revoir les mécanismes de sanction
des droits, obligations et pouvoirs créés par le Code
des professions.

1.

Penal Injunctions Under the Professional
Code

The procedure for penalizing a third party for
refusing to disclose documents to a syndic brings
into play several provisions of the Professional
Code, including ss. 114, 122, 188 and 191. Section
114 establishes a general prohibition against refusing to disclose a document needed for a disciplinary
inquiry. The last paragraph of s. 122 makes it clear
that this prohibition applies to requests by a syndic.
Section 188 provides that anyone who contravenes
a provision of the Professional Code is guilty of an
offence. The combined effect of ss. 122 and 188 is
therefore that a third party who refuses to disclose
documents requested by a syndic is guilty of an
offence punishable by a fine of not less than $600
and no more than $6,000. Section 191 adds that, if
any penal offence provided for in the Professional
Code is repeated, the Attorney General or, with the
Attorney General’s authorization, a professional
order may, after penal proceedings have been instituted, obtain an interlocutory injunction, and then a
final injunction, to ensure that the person committing the offence ceases to do so.

1.
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L’injonction pénale du Code des professions

La procédure qui sanctionne le refus d’un tiers
de communiquer des documents au syndic met en
jeu plusieurs dispositions du Code des professions,
notamment ses art. 114, 122, 188 et 191. L’article
114 établit l’interdiction générale de refuser de
transmettre un document nécessaire à la poursuite
d’une enquête disciplinaire. Le dernier paragraphe
de l’art. 122 précise que cette interdiction s’applique aux demandes du syndic. L’article 188 prévoit
que toute personne contrevenant à l’une des dispositions du Code des professions commet une infraction. Par l’effet combiné des art. 122 et 188, un tiers
qui refuse de transmettre les documents réclamés
par le syndic commet donc une infraction passible d’une amende d’au moins 600 $ et d’au plus
6 000 $. En cas de répétition de toute infraction
pénale prévue au Code des professions et après que
des poursuites pénales aient été intentées, l’art. 191
permet au procureur général ou, après autorisation
de ce dernier, à un ordre professionnel d’obtenir
une injonction interlocutoire, et par la suite finale,
afin de faire cesser la commission de l’infraction.

52

pharmascience inc. v. binet  LeBel

J.

[2006] 2 S.C.R.

2. Availability of the General Remedy of an
Injunction in Support of the Exercise of the
Order’s Powers

2. La recevabilité du recours général en
injonction comme mécanisme d’appui à
l’exercice des pouvoirs de l’ordre

53

Pharmascience submits, citing City of Montreal
v. Morgan (1920), 60 S.C.R. 393, that since the
legislation does not expressly authorize a syndic
to apply to the Superior Court for an injunction
and since it even provides for other forms of sanctions, syndics are not entitled to do so. The Court
of Appeal also considered that Morgan made the
issuance of an injunction under the Code of Civil
Procedure inappropriate. However, Morgan does
not have the restrictive effect attributed to it by
Pharmascience and the Court of Appeal. In fact, I
feel that it actually supports the opposite position,
namely that the syndic was entitled to apply for a
general law injunction.

Invoquant l’arrêt City of Montreal c. Morgan
(1920), 60 R.C.S. 393, Pharmascience prétend
que, puisque la loi ne l’y autorise pas expressément et prévoit même d’autres modes de sanctions,
le syndic n’a pas le droit de s’adresser à la Cour
supérieure afin d’obtenir une injonction. La Cour
d’appel considérait elle aussi que l’arrêt Morgan
rendait inopportune la délivrance d’une injonction
en vertu du Code de procédure civile. Toutefois,
cet arrêt n’a pas la portée restrictive que lui prêtent Pharmascience et la Cour d’appel. J’estime
même qu’il appuie plutôt la thèse contraire suivant
laquelle le syndic pouvait requérir une injonction
de droit commun.
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Morgan created an exception to the general
principle that the general law is inapplicable where
a specific statute provides for an obligation and
related penalties. In that case, a person who had
constructed a building in violation of municipal
by-laws claimed that, absent other procedures provided for by statute, a fine was the only sanction
available to the City of Montréal. It is important to
consider the remarks of Anglin J., which are central to this part of the debate in the case at bar:

L’arrêt Morgan créait une exception au principe
général qui rend le droit commun inapplicable lorsqu’une loi particulière prévoit une obligation et les
sanctions qui s’y rattachent. Dans cet arrêt, une personne ayant construit un immeuble en contravention aux règlements municipaux prétendait qu’en
l’absence d’autres procédures prévues par la loi, la
condamnation à l’amende constituait la seule sanction que la Ville de Montréal pouvait rechercher.
Il importe de reprendre ici les remarques du juge
Anglin sur lesquelles repose cette partie du présent
débat :

To what consequences has the defendant’s contravention of by-law No. 570 subjected him? He argues
that he is merely liable to the penalty which the by-law
provides and that the plaintiffs have no other means of
enforcing it. But a person prepared to do so cannot thus
purchase the right to disobey the law. The public interest forbids that the enforcement of the penalty should
be the sole remedy for the breach of such a by-law and
requires that the regulation itself should be made effective. The general rule of construction that where a law
creates a new obligation and enforces its performance in
a specific manner, that performance cannot be enforced
in any other manner (Doe d. Murray v. Bridges [1 B. &
Ad. 847, at p. 849]) is of course well established. But
that rule is more uniformly applicable to statutes creating private rights than to those imposing public obligations. Atkinson v. Newcastle Waterworks Co. [2 Ex. D.
441, at p. 448]. Moreover whether the general rule is to

[TRADUCTION] À quelles conséquences la contravention du défendeur au règlement no 570 l’exposet-elle? Il soutient qu’il n’encourt que la peine prévue par
le règlement et que les demandeurs n’ont aucun autre
moyen d’assurer l’application du règlement. Or, quand
bien même elle le voudrait, une personne ne peut acquérir ainsi le droit de désobéir à la loi. L’intérêt public
interdit que l’infliction de la peine constitue le seul
recours en cas de contravention à un tel règlement et
il exige que la réglementation soit appliquée. La règle
d’interprétation générale selon laquelle, lorsqu’un texte
législatif crée une nouvelle obligation et prévoit un
moyen particulier d’en sanctionner l’exécution, aucun
autre moyen ne peut être utilisé pour en assurer le respect (Doe d. Murray c. Bridges [1 B. & Ad. 847, p. 849])
est évidemment bien établie. Cependant, cette règle
s’applique plus uniformément aux textes législatifs qui
créent des droits privés qu’à ceux qui imposent des
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obligations publiques. Atkinson c. Newcastle Waterworks Co. [2 Ex. D. 441, p. 448]. De plus, la question
de savoir si la règle générale doit prévaloir ou si une
exception à cette règle doit être reconnue dépend de la
portée et du libellé du texte législatif qui crée l’obligation. Pasmore c. Oswaldtwistle Urban District Council
[[1898] A.C. 387, p. 397-398,] lord Macnaghten. Il faut
examiner les dispositions et l’objet du texte législatif. Vallance c. Falle [13 Q.B.D. 109, p. 110]; Brain c.
Thomas [50 L.J.Q.B. 662, p. 663].

Here the object and scope of by-law No. 570 make it
clear, in my opinion, that the recovery of the penalties
prescribed was not meant to be the sole remedy available for its enforcement. A breach of the obligation
which it imposes falls within the purview of Art. 1066
[of the Civil Code], as my brother Mignault points out.
[Emphasis added; pp. 406-7.]

En l’espèce, l’objet et la portée du règlement no 570
indiquent clairement, selon moi, que la perception de
l’amende prescrite n’est pas censée constituer le seul
recours possible pour en assurer l’application. Un
manquement à l’obligation qu’il impose tombe sous le
coup de l’article 1066 [du Code civil], comme le souligne mon collègue le juge Mignault. [Je souligne;
p. 406-407.]

Morgan thus places a limit on the general principle that the penalties provided for in a special statute
are exhaustive: one cannot be given the opportunity
to buy the right to break the law repeatedly with no
further consequences. To avoid applying this exception, the Court of Appeal held that Pharmascience
had not repeatedly broken the law and was merely
contesting the applicability of s. 122 Prof. C. to
third parties. Moreover, there was nothing to indicate that Pharmascience would have refused to provide the documents following an adverse final decision on a penal complaint. Finally, according to the
Court of Appeal, the Professional Code, unlike the
statute in question in Morgan, does not provide that
the payment of a fine is the only sanction for third
parties who refuse to disclose documents: s. 191
contemplates an injunction to stop the commission
of repeat offences.

Ainsi, l’arrêt Morgan pose une limite au principe général d’exhaustivité des sanctions prévues
par une loi particulière : on ne peut conférer à une
personne la possibilité d’acheter le droit d’enfreindre la loi à répétition sans autre conséquence. Pour
éviter l’application de cette exception, la Cour d’appel juge que Pharmascience n’a pas enfreint la loi
à répétition et n’a fait que contester l’applicabilité
de l’art. 122 C. prof. aux tiers. De plus, rien n’indiquerait que Pharmascience aurait refusé de fournir
les documents après une décision finale défavorable à l’égard d’une plainte pénale. Enfin, selon la
Cour d’appel, le Code des professions, contrairement à la loi en cause dans Morgan, ne prévoit pas
que le versement d’une amende est la seule sanction du refus du tiers de communiquer des documents : l’art. 191 envisage l’obtention d’une injonction afin de faire cesser la commission d’infractions
répétées.
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In my view, the principle in Morgan cannot be
limited to situations in which a monetary penalty is
the only sanction contemplated by a statute. Some
authors attribute a broader scope to Morgan:

À mon avis, le principe dégagé par l’arrêt
Morgan ne saurait être limité aux situations où une
peine pécuniaire constitue l’unique sanction envisagée par une loi. Certains auteurs lui attribuent
d’ailleurs une portée plus large :
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[TRANSLATION] This decision and this comment
by Anglin J. were on many occasions cited and interpreted to mean that public authorities may apply to the
Superior Court for an order to do or not to do something when the public interest requires this, whether to

Cet arrêt et ce commentaire du juge Anglin furent
plusieurs fois repris et interprétés comme signifiant que
l’autorité publique peut s’adresser à la Cour supérieure
pour y obtenir une ordonnance de faire ou de ne pas
faire lorsque l’intérêt public l’exige, soit pour assurer
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prevail or an exception to it should be admitted must
depend on the scope and language of the act which creates the obligation. Pasmore v. Oswaldtwistle Urban
District Council [[1898] A.C. 387, at pp. 397‑98,] per
Lord Macnaghten. The provisions and object of the Act
must be looked at. Vallance v. Falle [13 Q.B.D. 109, at
p. 110]; Brain v. Thomas [50 L.J.Q.B. 662, at p. 663].
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safeguard public order or public safety or to put an end
to repeated violations of the law. [Emphasis added.]

l’ordre public ou la sécurité du public soit pour faire
cesser des violations répétées de la loi. [Je souligne.]

(P.‑A. Gendreau et al., L’injonction (1998), at
pp. 182-83)

(P.-A. Gendreau et autres, L’injonction (1998),
p. 182-183)

In Quebec procedural law, the existence of a
specific remedy does not close the door on the
ordinary general law injunction provided for in
art. 751 C.C.P., especially where the public interest requires that one be issued. It is the Superior
Court judge who will have to consider the impact
of the specific remedy provided for in another
statute. The existence of that remedy is one element of the set of circumstances the judge will
have to weigh in deciding whether the requested
order is warranted. This conclusion is shared by
the authors cited above:

En droit judiciaire québécois, l’existence d’un
recours spécifique ne ferme pas la porte à l’injonction ordinaire de droit commun prévue à l’art. 751
C.p.c., particulièrement lorsque l’intérêt public en
requiert la délivrance. Il appartiendra au juge de
la Cour supérieure d’examiner l’impact du recours
spécifique prévu dans une autre loi. L’existence de
ce recours constituera l’un des éléments de l’ensemble des circonstances que le juge devra soupeser
afin de décider si elles justifient d’accorder l’ordonnance demandée. C’est ce que concluent également
les auteurs précités :

[TRANSLATION] The “exhaustion doctrine” is not in
itself an additional test. It is part of the Court’s exercise of its discretion in applying the usual tests for
injunctions . . . . [p. 183]

La théorie dite de l’épuisement des recours n’est pas en
soi un critère additionnel. Elle participe de l’exercice
du pouvoir discrétionnaire de la Cour dans l’application
des critères usuels en matière d’injonction . . . [p. 183]

In the case at bar, therefore, Déziel J. could properly conclude that, given the situation in which
the syndic found himself, the existence of a specific remedy under the Professional Code did not
in any way preclude the issuance of a permanent
injunction. No applicable legal rule prevented him
from issuing the order.

En l’espèce, le juge Déziel pouvait alors légitimement conclure que compte tenu de la situation dans
laquelle se trouvait le syndic, l’existence du recours
spécifique prévu au Code des professions ne s’opposait aucunement à la délivrance d’une injonction
permanente. Aucun principe de droit pertinent ne
lui interdisait de prononcer cette ordonnance.

The words used by Anglin J. in Morgan to
qualify the strict application of the principle of
the exclusivity of specific sanctions support this
result. Anglin J. mentions first of all that this principle applies more to statutes that create private
rights than to those that impose public obligations.
He cites Atkinson v. Newcastle Waterworks Co.,
[1874-80] All E.R. Rep. 757, in which the English
Court of Appeal distinguished Couch v. Steel
(1854), 3 E1. & B1. 402, 118 E.R. 1193 (Q.B.), a
case dealing with the duty of a shipowner to provide sailors with sufficient medical supplies (“it
differs from the case where a general public duty
is imposed”: Atkinson, at p. 761). Anglin J. adds
that the creation of an exception depends on the
scope and language of the statute creating the obligation (citing Pasmore v. Oswaldtwistle Urban

Les termes utilisés par le juge Anglin dans
Morgan, afin de nuancer l’application stricte du
principe d’exclusivité des sanctions spécifiques,
militent en faveur de cette solution. Le juge mentionne premièrement que le principe s’applique
davantage aux lois qui créent des droits privés qu’à
celles qui imposent des devoirs publics. Il se référait
alors à l’arrêt Atkinson c. Newcastle Waterworks
Co., [1874-80] All E.R. Rep. 757, où la Cour d’appel anglaise avait distingué l’affaire Couch c. Steel
(1854), 3 El. & Bl. 402, 118 E.R. 1193 (B.R.), qui
portait sur l’obligation du propriétaire d’un navire
de fournir aux marins des réserves suffisantes de
médicaments ([TRADUCTION] « ce cas est différent
de celui où un devoir public général est imposé » :
Atkinson, p. 761). Le juge Anglin mentionnait également que la création d’une exception dépendait

2006 SCC 48 (CanLII)

546

[2006] 2 R.C.S.

pharmascience inc.

c. binet  Le juge LeBel

547

de la portée et du langage de la loi créant l’obligation (se référant alors à Pasmore c. Oswaldtwistle
Urban District Council, [1898] A.C. 387 (H.L.),
où lord Macnaghten affirmait que [TRADUCTION]
« [l]a question de savoir si la règle générale doit
prévaloir ou si une exception à la règle générale
doit être reconnue [dans un cas particulier] dépend
de la portée et du libellé du texte législatif [. . .]
ainsi que de considérations de politique et de commodité » (p. 397-398 (je souligne)). Finalement, le
juge Anglin précisait que les dispositions et l’objectif de la loi devaient être considérés.

The role of the syndic of a professional order is
clearly a public duty. The syndic’s principal function is to inquire into the conduct of professionals
in order to protect those who receive their services.
The scope of the Professional Code and the language used in it reflect this objective of protection,
which is provided for in s. 23. As we have seen,
judicial policy considerations also favour recognizing the syndic’s right to obtain all the information
needed to carry out an effective inquiry and reach
a final decision to lodge or not to lodge disciplinary
complaints.

Le rôle du syndic d’un ordre professionnel
constitue clairement un devoir public. La mission
première du syndic est d’enquêter sur la conduite
des professionnels afin de protéger les individus
bénéficiant de leurs services. La portée du Code
des professions et le langage qui y est utilisé traduisent cet objectif qu’illustre le libellé de l’art.
23. Comme nous l’avons vu, des considérations de
politique judiciaire militent également en faveur de
la reconnaissance du droit du syndic d’obtenir tous
les renseignements nécessaires à la poursuite efficace de son enquête et à sa décision finale de porter
ou non des plaintes disciplinaires.
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Moreover, the Quebec courts have recognized
that the existence of a specific sanction under
a special statute does not preclude a general law
injunction where the circumstances require one.
For example, in Coutu v. Ordre des pharmaciens du Québec, [1984] R.D.J. 298, the Court of
Appeal issued an order for an injunction to end a
[TRANSLATION] “flagrant, persistent, systematic
and deliberate” breach of the Order’s regulations
on advertising, which continued even after complaints had been lodged. Although that decision
falls within the exception developed in Morgan
concerning the ability to buy the right to break the
law, Jacques J.A. made some more general comments on the circumstances in which the Superior
Court would be justified in granting an injunction
despite the existence of a specific penal remedy:

Les tribunaux québécois ont d’ailleurs reconnu
que l’existence d’une sanction spécifique dans une
loi particulière n’excluait pas la délivrance d’une
injonction de droit commun lorsque les circonstances l’exigent. Par exemple, dans Coutu c. Ordre
des pharmaciens du Québec, [1984] R.D.J. 298, la
Cour d’appel prononçait une telle ordonnance afin
de faire cesser la violation « flagrante, persistante,
systématique et délibérée » des règlements de
l’Ordre concernant la publicité qui se poursuivait
même après que des plaintes eurent été déposées.
Bien que cet arrêt s’inscrive dans l’exception consacrée dans Morgan concernant la faculté d’acheter
le droit d’enfreindre la loi, le juge Jacques émettait
des commentaires plus généraux sur les circonstances justifiant une Cour supérieure d’accorder
une injonction en dépit de la présence de recours
pénaux spécifiques :
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[TRANSLATION] All the facts submitted to the Court
must therefore point to an exceptional situation in which

Il faut donc que l’ensemble des faits soumis à la Cour
indique une situation exceptionnelle où l’intérêt public
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District Council, [1898] A.C. 387 (H.L.), in which
Lord Macnaghten stated that “[w]hether the general rule is to prevail, or an exception to the general
rule is to be admitted [in any particular case], must
depend on the scope and language of the Act . . .
and on considerations of policy and convenience”
(pp. 397-98 (emphasis added)). Finally, Anglin J.
states that the provisions and purpose of the statute
must be taken into consideration.
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the public interest is impaired, such as where repeated
convictions have had no effect on the offender, where
violations of a zoning by-law are affecting the rights of
the residents of a zone, or where public safety is put at
risk, even before the other remedies provided for by the
legislature have been exhausted.
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est atteint comme dans les cas de déclarations répétées
de culpabilité sans que cela ait un effet sur le contrevenant ou, comme dans les cas d’infractions à un règlement de zonage qui affectent les droits des résidents
d’une zone, ou encore dans les cas où la sécurité du
public est mise en danger, et cela, même avant épuisement des remèdes prévus par le législateur.

.

.

.

If there is one constant that emerges from these decisions, it is the need for an impairment of public rights
or of public order. The severity of the penalties for contempt of court, which is the consequence of disobeying
an injunction, is such that the conduct sought to be prohibited must be disproportionate to the penalties specifically provided for by the legislature, thereby making it
necessary to consider the harm caused in relation to the
nature of the right invoked and its certainty. [Emphasis
added; p. 313.]

Si tant est qu’une constante puisse se dégager de
ces décisions, c’est qu’il faut une atteinte aux droits
du public ou à l’ordre public. La sévérité des pénalités
pour outrage au tribunal, conséquence d’une désobéissance à une injonction, est telle que ce que l’on cherche
à prohiber doit être disproportionné en regard des pénalités prévues spécifiquement par le législateur, d’où la
nécessité de tenir compte du préjudice en regard de la
nature du droit invoqué et de sa certitude. [Je souligne;
p. 313.]

Faced with similar facts in Ordre des optométristes du Québec v. Vision Directe Inc., [1985] C.S.
116, Gonthier J. of the Quebec Superior Court, as
he then was, agreed to issue an injunction because
the disciplinary proceedings had been rendered
ineffective, as they were paralysed by multiple evocation proceedings and actions in nullity brought
by the professionals involved. Gonthier J. wrote the
following:

Placé devant des faits analogues dans Ordre des
optométristes du Québec c. Vision Directe Inc.,
[1985] C.S. 116, le juge Gonthier, alors à la Cour
supérieure du Québec, avait accepté de prononcer une injonction en raison de l’inefficacité des
recours disciplinaires paralysés par les multiples
procédures engagées par voie d’évocation et d’action en nullité par les professionnels en cause. Le
juge Gonthier écrivait à cette occasion :

[TRANSLATION] The Ordre des optométristes du
Québec acts as a public body to enforce a law of public
order for the protection of the consumer public relating,
in the instant case, to corrective lenses, that is, to tools
that are necessities of life for a very large portion of the
public. The order’s function in this particular field is
thus equivalent to that of the Attorney General, in terms
of defending public order. It is recognized that the Court
has discretion to grant an injunction to enforce penal
or disciplinary provisions at the Attorney General’s
request if the statutory remedy is ineffective, or if there
have been repeated violations of the law. The instant
case is not one in which the defendants have been convicted multiple times and been placed in a situation in
which they could buy their peace by paying multiple
fines, as one frequently finds in the case law.

L’Ordre des optométristes du Québec agit en tant que
corps public pour faire respecter une loi d’ordre public
qui vise la protection du public consommateur, dans le
cas présent en matière de lentilles ophtalmiques c’est-àdire d’instruments qui sont des nécessités de la vie pour
une très grande partie de la population. Sa fonction
dans ce domaine particulier est donc assimilable à celle
du procureur général pour la défense de l’ordre public.
Le pouvoir discrétionnaire du Tribunal d’accorder une
injonction pour faire respecter les dispositions pénales
ou disciplinaires à la demande du procureur général est
reconnu si le remède statutaire est inefficace ou encore
s’il y a eu violation répétée de la loi. Le cas présent
n’en est pas un où les défendeurs ont été condamnés à
de multiples reprises et se seraient mis dans une situation d’acheter leur paix en payant de multiples amendes
comme on en retrouve fréquemment dans la jurisprudence.

Rather, the applicants rely on the ineffectiveness
of the statutory remedy attributable to multiple evocation proceedings that are unduly delaying the outcome

Les demandeurs invoquent plutôt l’inefficacité du
remède statutaire attribuable aux multiples recours en
évocation qui retardent indûment l’aboutissement du

2006 SCC 48 (CanLII)

548

pharmascience inc.

c. binet  Le juge LeBel

549

of disciplinary proceedings and the fact that, in the
interim, the defendants have published a second circular that, because of its wide distribution, undermines
the order’s ability to enforce its regulations. This type
of advertising is contrary to the letter and the spirit of
the order’s ethical regulations, which allow informational advertising only and prohibit advertising that
encourages consumption, thereby upholding the quality of professional services while minimizing the commercial aspects. The case at bar is of the same nature
as those that have resulted in injunctions against the
advertisement of professional services by pharmacists
and lawyers. [Emphasis added; p. 119.]

recours disciplinaire et le fait que dans l’intérim, les
défendeurs ont publié une deuxième circulaire qui par
sa large distribution mine la capacité de l’Ordre de faire
respecter sa réglementation. Effectivement, ce genre de
publicité est contraire au règlement de déontologie de
l’Ordre et à son esprit qui vise à ne permettre qu’une
publicité informative en excluant une publicité incitative à la consommation, ceci comme moyen d’assurer la
qualité du service professionnel en minimisant l’aspect
commercial. La présente espèce est de même nature
que celles qui ont donné lieu à l’émission d’injonctions
en matière de publicité professionnelle pour les pharmaciens et pour les avocats. [Je souligne; p. 119.]

In applying the analytical framework established by Gonthier J., the courts have specifically
held in certain decisions that the ineffectiveness of
the remedy provided for in s. 191 Prof. C. could in
certain circumstances make recourse to a general
law injunction necessary: Deveault v. Centre Vu
Lebel & Des Roches Inc., Sup. Ct. Montreal, No.
500-05-003478-854, May 24, 1985 (per Dugas J.);
Ordre des optométristes du Québec v. United States
Shoe Corp., SOQUIJ AZ‑89021102 (Sup. Ct.) (per
Flynn J.). In Barreau du Québec v. Descôteaux,
SOQUIJ AZ‑95021889 (Sup. Ct.), Forget J., as he
then was, also adopted the reasoning of Gonthier J.
and refused to dismiss an application for an injunction on the ground that it duplicated the penal proceeding provided for in s. 191 Prof. C. Forget J.
nevertheless concluded that, where the conditions
of that provision are met, it must be used. I agree
with this reservation.

Appliquant le cadre d’analyse établi par le juge
Gonthier, certaines décisions ont spécifiquement
conclu que l’inefficacité du recours prévu par l’art.
191 C. prof. pouvait dans certaines circonstances
rendre nécessaire le recours à l’injonction de droit
commun : Deveault c. Centre Vu Lebel & Des
Roches Inc., C.S. Montréal, no 500-05-003478-854,
24 mai 1985 (le juge Dugas); Ordre des optométristes du Québec c. United States Shoe Corp., SOQUIJ
AZ‑89021102 (C.S.) (le juge Flynn). Dans Barreau
du Québec c. Descôteaux, SOQUIJ AZ‑95021889,
le juge Forget, alors à la Cour supérieure, adoptait également le raisonnement du juge Gonthier et
refusait de déclarer irrecevable une demande d’injonction au motif qu’elle faisait double emploi avec
les procédures pénales prévues à l’art. 191 C. prof.
Le juge Forget concluait toutefois que, lorsque les
conditions d’application de cette disposition étaient
réunies, il fallait utiliser ce recours. Je suis d’accord avec cette réserve.

3. Review, by the Judge Hearing the Application for Injunction, of the Difficulties Inherent in Disclosing the Information and of the
Protection of the Parties’ Interests

3. Le contrôle du juge de l’injonction sur les
difficultés inhérentes à la communication
des renseignements et quant à la protection
des intérêts des parties

The importance of and weight given to the remedies and penalties provided for in a special statute will depend on the particular context of a given
case. Ultimately, the judge will have to determine
whether the public interest requires that an injunction be issued to put an end to the violation of a
law even though another remedy is available. In
the circumstances that gave rise to the dispute in
the case at bar, the injunction provided for in s.
191 Prof. C. to prevent the repeated commission of

L’importance et le poids des recours et peines
prévus dans la loi particulière sera fonction du
contexte particulier de l’espèce. En définitive, un
juge devra évaluer si l’intérêt public exige la délivrance d’une injonction afin de faire cesser une
violation à la loi et ce malgré le fait qu’un autre
recours soit prévu. Dans les circonstances qui ont
provoqué le présent litige, l’injonction visant à prévenir la commission d’infractions pénales à répétition prévue à l’art. 191 C. prof. n’aurait pas été
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penal offences would not have been an appropriate
and effective remedy. The case before the syndic
was not, strictly speaking, one of repeated violations, and no penal prosecution had been instituted.
Moreover, such proceedings could not have been
commenced without prior authorization from the
Attorney General, as a syndic cannot act alone. A
judge might therefore conclude that it is difficult to
reconcile the importance of the Professional Code
and the syndic’s inquiry for the protection of the
public with the requirements and time limits inherent in this particular remedy. A timely and effective
remedy to the failure to co-operate with the syndic’s inquiry was needed to allow the syndic and the
Ordre des pharmaciens to fulfil their obligation of
diligence in disciplinary matters. I would add that
the judge hearing the application for injunction can
solve any problems that might result from the disclosure of the information requested from third parties by defining the third parties’ obligations and the
terms and conditions of their performance so as to
dispel any fears that the injunction would lead to the
fishing expedition apprehended by the respondents.

un recours approprié et efficace. Le syndic ne se
trouvait pas à proprement parler dans un cas de violations répétées et aucune poursuite pénale n’avait
été intentée. Qui plus est, l’introduction de telles
procédures aurait exigé l’autorisation préalable du
procureur général, le syndic ne pouvant agir seul.
Un juge pouvait donc conclure que l’importance du
Code des professions et de l’enquête du syndic pour
la protection du public pouvaient difficilement s’accommoder des exigences et des délais inhérents à
ce recours spécifique. Un remède prompt et efficace au défaut de coopération à l’enquête du syndic
s’imposait pour permettre à ce dernier et à l’Ordre des pharmaciens de satisfaire à leur obligation
de diligence en matière disciplinaire. J’ajoute que
le juge de l’injonction peut régler les problèmes
que poserait éventuellement la communication des
informations demandées aux tiers en définissant les
obligations de ceux-ci ainsi que les modalités de
leur exécution, pour dissiper toute crainte que l’ordonnance d’injonction ne déclenche l’excursion de
pêche appréhendée par les intimés.

4. Merits of the Application for Injunction in
the Circumstances

4. Bien-fondé de la demande d’injonction dans
les circonstances
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I believe that Déziel J. exercised his discretion properly in granting the injunction requested
by Syndic Binet. An accurate interpretation of s.
122 Prof. C. would give the syndic the right to
require Pharmascience to disclose documents concerning the payment of rebates and other benefits.
The syndic, who is responsible for protecting the
public, obviously had the interest required to make
the application. The fact that it was impossible for
him to apply on his own for the specific remedy
provided for in s. 191 Prof. C. made a general law
injunction all the more appropriate and necessary.

J’estime que le juge Déziel a correctement exercé
sa discrétion d’accorder l’injonction que demandait
le syndic Binet. Une interprétation exacte de l’art.
122 C. prof. conférait au syndic le droit d’exiger
de Pharmascience la transmission des documents
concernant le versement de ristournes et autres
avantages. À l’évidence, le syndic, qui se voit confier
le mandat de protéger le public, avait l’intérêt requis
pour intenter ce recours. L’impossibilité pour le
syndic d’agir seul, dans le cadre du recours spécifique prévu à l’art. 191 C. prof., rendait d’autant plus
utile et nécessaire le recours à l’injonction de droit
commun.

65

In my opinion, when analysing the issue of serious harm, the syndic’s request for disclosure must
not be considered in isolation. This case concerns
not only the interest of the syndic or the professional order in having the documents disclosed,
but also the interest of Quebec drug consumers in
doing business with pharmacists who are not in a

Dans l’analyse du préjudice sérieux, il faut à mon
avis éviter de considérer la demande de communication du syndic en vase clos. Il ne s’agit pas seulement
ici de l’intérêt du syndic ou de l’ordre professionnel dans la transmission des documents mais aussi
celui qu’ont les consommateurs de médicaments
québécois à transiger avec des pharmaciens qui
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conflict of interest. In a field as specialized as this
one, where public health imperatives are at stake,
the seriousness of the risk that pharmacists might
put their own interests ahead of those of patients in
choosing certain medications must not be underestimated. It should also be noted, as Déziel J. did,
that if the syndic’s information proved to be true,
the kickback scheme in the case at bar was exploiting public funds allocated to health care for all
Quebecers. Moreover, some of the evidence indicated that kickbacks continued to be paid despite
the institution of the RAMQ’s proceedings (A.R.,
at pp. 203-4).

ne se trouvent pas en conflit d’intérêts. Dans un
domaine aussi spécialisé, qui met directement en
cause des impératifs de santé publique, il ne faut pas
sous-estimer la gravité du risque que des pharmaciens privilégient leurs propres intérêts plutôt que
celui des patients dans le choix de certains médicaments. On doit aussi constater, comme l’a fait le
juge Déziel, que si les informations dont le syndic
disposait s’avéraient fondées, le système de ristournes en cause en l’espèce exploitait les ressources du
trésor public destinées aux soins de santé de tous
les Québécois. Certains éléments de preuve indiquaient d’ailleurs que les versements de ristournes
continuaient malgré l’institution des procédures par
la RAMQ (d.a., p. 203-204).

In an analysis of serious harm resulting from
an offence under the Professional Code, the fact
that this statute is a law of public order must be
taken into account. The comments of Brossard J.A.
in Ordre des pharmaciens du Québec v. Meditrust
Pharmacy Services Inc., [1994] R.J.Q. 2833, a case
in which the Court of Appeal granted an injunction
against a company that sold drugs by mail order,
are enlightening:

L’analyse du préjudice sérieux découlant d’une
infraction au Code des professions doit tenir
compte du caractère d’ordre public de cette loi. Les
commentaires du juge Brossard dans Ordre des
pharmaciens du Québec c. Meditrust Pharmacy
Services Inc., [1994] R.J.Q. 2833, une affaire où la
Cour d’appel accordait une injonction contre une
entreprise faisant la vente de médicaments à distance, sont éclairants :

[TRANSLATION] What is striking at first glance
upon reading the judgment a quo is that the trial judge
does not at any moment appear, in assessing harm and
the balance of convenience, to have taken into consideration the fact that the appellant’s mandate under
the Professional Code and the Pharmacy Act, that is,
to monitor and supervise the practice of pharmacy in
Quebec, is merely one of public order and public interest that was delegated to it by the state.

Ce qui frappe, à première vue, à la lecture du jugement entrepris, c’est que le premier juge ne semble en
aucun moment avoir pris en considération dans l’appréciation du préjudice et de la balance des inconvénients
le fait que l’appelant n’exerce, sous l’autorité du Code
des professions et de Loi sur la pharmacie, qu’une mission d’ordre et d’intérêt public, qui lui a été déléguée par
l’État, soit celle de contrôler et de surveiller l’exercice
de la pharmacie au Québec.

In this context, the harm to be taken into consideration is that which is likely to be caused to public order,
not that caused to the Ordre des pharmaciens, and in the
absence of a clear and indisputable right, what must be
considered or weighed are, on the one hand, the inconveniences for a commercial corporation that alleges no specific inconvenience in the event the injunction is granted
and, on the other hand, those that affect the public interest and public order. [Emphasis added; p. 2836.]

Dans ce cadre, le préjudice à considérer est celui
susceptible d’être causé à l’ordre public, et non celui à
être causé à l’Ordre des pharmaciens, et les inconvénients à considérer ou à mettre dans la balance, en l’absence d’un droit clair et incontestable, sont ceux, d’une
part, d’une société commerciale qui n’en allègue aucun
spécifique si l’injonction devait être accordée, et ceux,
d’autre part, qui relèvent de l’intérêt et de l’ordre public.
[Je souligne; p. 2836.]

Brossard J.A. went on to note that, in certain cases,
the serious harm required for an injunction to be
issued can be inferred from the simple fact that the
Professional Code has been violated:

Le juge Brossard poursuivait en précisant que, dans
certains cas, l’existence du préjudice sérieux nécessaire pour la délivrance d’une injonction pourra
s’inférer du seul fait de la violation du Code des
professions :
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[TRANSLATION] As an extension of the state, from
which it inherited through a delegation of power
the mandate to enforce the provisions of both the
Professional Code and the Pharmacy Act in respect of
all aspects of the practice of that profession, the appellant has not only the power but also the duty to enforce
those provisions. The present injunction is consistent
with that mandate of public order and of public interest.
Insofar as the appellant has established prima facie a
serious colour of right on the merits, the ongoing violation of the public order provisions of the Professional
Code and the Pharmacy Act during the proceedings,
and until the rendering of a final decision on the merits,
constitutes in itself sufficient harm to warrant granting
an injunction for the sole purpose of temporarily forcing the respondent to obey the law while the proceedings are in progress. [Emphasis added; p. 2839.]

Extension de l’état dont il a hérité, par délégation de
pouvoir, de la mission de faire respecter les dispositions
tant du Code des professions que de la Loi sur la pharmacie, en regard de tous les aspects de l’exercice de cette
profession, l’appelant a non seulement le pouvoir, mais
également le devoir de faire respecter ces dispositions.
La présente injonction s’insère dans le cadre de cette
mission d’ordre et d’intérêt publics. Dans la mesure où
il a établi prima facie son apparence sérieuse de droit
au mérite, la violation continuelle des dispositions d’ordre public du Code des professions et de la Loi sur la
pharmacie, pendant l’instance, et jusqu’à l’adjudication
finale au fond constitue, en soi, un préjudice suffisant
pour justifier l’octroi d’une injonction dont le seul objet
est d’imposer, de façon temporaire, pendant l’instance,
le respect par l’intimée des dispositions de la loi. [Je
souligne; p. 2839.]
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As I mentioned above, the case at bar does not
involve the types of repeated violations or acts
of bad faith that are characteristic of some of the
cases of general law injunctions I have discussed.
But the case law on this subject confirms that the
demonstration of such circumstances is not essential. When the public interest is at stake, a proliferation of court challenges may make an injunction
under the Code of Civil Procedure necessary. In
light of the evidence of Syndic Binet’s difficulties
in obtaining essential documents for his inquiry,
Déziel J. took Pharmascience’s court challenges
into account; those challenges extended over a
seven-month period and were appealed all the
way to this Court, which dismissed an application
for a stay (S.C.C., No. 30188, March 17, 2004). In
exercising his discretion, Déziel J. properly found
that Pharmascience’s refusals and its conduct were
intended to paralyse Syndic Binet’s inquiry. The
Court of Appeal was not justified in questioning
that finding.

Comme je l’ai déjà mentionné, la présente affaire
ne met pas en cause le type de récidives ou d’actes
de mauvaise foi qui caractérisent certains des cas
de délivrance d’une injonction de droit commun
que j’ai passés en revue. Ainsi que le confirme
la jurisprudence sur le sujet, la démonstration de
telles situations n’est pas indispensable. Lorsque
l’intérêt public est en jeu, la multiplication de procédures de contestation peut rendre nécessaire le
recours à l’injonction du Code de procédure civile.
À la lumière de la preuve des difficultés qu’éprouvait le syndic Binet à obtenir les documents essentiels à son enquête, le juge Déziel prit en compte
les procédures de contestation de Pharmascience
qui s’étalèrent sur une période de sept mois et
furent portées en appel jusque devant notre Cour
qui rejeta une demande de sursis (C.S.C., no 30188,
17 mars 2004). Dans l’exercice de sa discrétion, le
juge Déziel était en droit de conclure que les refus
de Pharmascience et son comportement visaient à
paralyser l’enquête du syndic Binet. La Cour d’appel n’était pas justifiée de remettre en cause cette
conclusion.

68

In my view, the Court of Appeal also erred in
holding that the trial judge should have considered
other methods by which, in its opinion, Syndic Binet
could have tried to obtain the names of pharmacists
he needed for his disciplinary inquiry. The Court of
Appeal thus considered that the syndic could have
waited for the information to be disclosed in the
course of the civil proceedings brought against the

À mon avis, la Cour d’appel a aussi décidé à tort
que le juge du procès aurait dû considérer d’autres
méthodes par lesquelles, selon son opinion, le
syndic Binet aurait pu tenter d’obtenir les noms des
pharmaciens nécessaires à son enquête disciplinaire. Ainsi, la Cour d’appel estimait que le syndic
aurait pu attendre que les informations soient divulguées dans le cadre des poursuites civiles intentées
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manufacturers by the RAMQ, or when the complaints were heard by the committee on discipline,
which has the power to require the production of
documents by way of subpoena duces tecum.

par la RAMQ contre les fabricants ou lors des auditions des plaintes devant le comité de discipline qui
a le pouvoir d’exiger la production de documents au
moyen de subpœna duces tecum.

Neither of these options would have allowed
Syndic Binet to conduct a diligent, effective and
complete inquiry. The first is not only slow, but
quite random: I agree with the syndic that there
is no guarantee the documents will ever be made
available. For example, in the event of an out-ofcourt settlement, the documents may never be filed.
As for the second option, I have already mentioned
the complementary relationship between the evidence collected by a syndic and the filing of a disciplinary complaint. A syndic is required to investigate alleged misconduct and, where appropriate,
to lodge a complaint with the committee on discipline. Syndic Binet states in his affidavit dated
November 14, 2003 that it was impossible for him
[TRANSLATION] “to know precisely which 1,340
pharmacy owners out of a total of 1,575 received
benefits or discounts” (A.R., at p. 255). If the syndic’s inquiry is recognized to be legitimate, and if it
is open to him to approach third parties, it would be
unreasonable to require him to prove that there is
no other way to obtain certain information or that
any other means would in practice be impossible.
Such an approach would prevent the syndic and
the Ordre des pharmaciens from carrying out their
duty to protect the public.

Aucune de ces options ne permettait au syndic
Binet de mener une enquête diligente, efficace et
complète. Le premier moyen est non seulement lent
mais très aléatoire : je suis d’accord avec le syndic
que rien ne garantit que les documents soient éventuellement accessibles. À titre d’exemple, un règlement hors cour pourrait prévoir que les documents
ne soient jamais déposés. Quant au deuxième moyen,
j’ai déjà mentionné la complémentarité de la preuve
accumulée par le syndic et du dépôt d’une plainte
disciplinaire. Le syndic est tenu d’enquêter sur des
conduites dérogatoires alléguées et de porter plainte
au comité de discipline, le cas échéant. Le syndic
Binet annonce dans son affidavit du 14 novembre
2003 qu’il lui est impossible « de savoir précisément
quels sont chacun des 1 340 des 1 575 pharmaciens
propriétaires qui ont reçu des avantages ou des ristournes » (d.a., p. 255). Si l’on admet la légitimité
de la démarche du syndic et la possibilité pour ce
dernier de s’adresser à des tiers, il serait absurde de
lui imposer le fardeau de prouver qu’il n’existe pas
d’autres moyens d’obtenir certains renseignements
ou celui de démontrer que ces moyens sont de facto
irréalisables. Une telle approche empêcherait le
syndic et l’Ordre des pharmaciens de remplir leur
devoir de protection du public.

V. Conclusion

V. Conclusion

I would therefore allow the appeal with costs
throughout and restore the injunction order made
by the Quebec Superior Court.

J’accueillerais donc l’appel avec dépens devant
toutes les cours et je rétablirais ainsi l’ordonnance
d’injonction prononcée par la Cour supérieure du
Québec.

The reasons of Fish and Abella JJ. were delivered by

Version française des motifs des juges Fish et
Abella rendus par

Abella J. (dissenting) — The public is entitled
to know that the professionals on whom it relies
behave competently and with integrity. It is to protect the public’s interest in that professionalism that
the conduct of those professionals is subject to scrutiny through mechanisms such as those delineated

La juge Abella (dissidente) — Le public a
le droit de savoir que les professionnels sur qui il
compte agissent avec compétence et intégrité. C’est
pour protéger l’intérêt du public en garantissant
ce professionnalisme que des mécanismes comme
ceux établis dans le Code des professions, L.R.Q.,
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in the Professional Code, R.S.Q., c. C‑26 (“Code”).
In this respect, I am in agreement with my colleague
Justice LeBel. Where we differ, however, is on how
and by whom that supervisory responsibility is to be
discharged in the context of this specific statutory
scheme.

ch. C‑26 (« Code »), permettent de scruter la conduite
des professionnels. Sur ce point, je suis d’accord
avec mon collège le juge LeBel. Nous divergeons
toutefois d’opinion sur la question de savoir comment doit s’exercer et à qui revient cette fonction de
surveillance dans le contexte de ce régime législatif
particulier.

There is no doubt that the overriding purpose
of the Code is the protection of the public, but this
purpose manifests itself through specific legislative
language about the syndic’s powers. A syndic is
confined by s. 122 to requesting information only in
relation to allegations that a particular professional
has breached the Code. I do not see in that language
any power on the part of the syndic to go on a “fishing expedition”. In this case, the syndic lacked this
information. Nor do I agree that an injunction can
be issued in these circumstances in the absence of
the consent of the Attorney General.

Il ne fait aucun doute que l’objet premier du Code
est la protection du public, mais cet objet s’exprime
dans une disposition législative particulière sur les
pouvoirs du syndic. Le syndic est confiné par l’art.
122 à la demande de renseignements se rapportant
uniquement aux allégations qu’un professionnel a
contrevenu au Code. Je ne vois rien dans cette disposition qui permette au syndic de faire une recherche à l’aveuglette. En l’espèce, le syndic ne disposait pas de ces renseignements. Je ne crois pas non
plus qu’une injonction puisse être prononcée dans
ces circonstances sans le consentement du procureur général.

Section 122 of the Code states:

L’article 122 du Code est ainsi libellé :

122. The syndic and assistant syndics may, following an
[sic] information to the effect that a professional is guilty
of an offence contemplated in section 116, inquire into
the matter and require that they be provided with any
information or document relating to such inquiry. . . .

122. Le syndic et les syndics adjoints peuvent, à la suite
d’une information à l’effet qu’un professionnel a commis
une infraction visée à l’article 116, faire une enquête à
ce sujet et exiger qu’on leur fournisse tout renseignement et tout document relatif à cette enquête. . .

Section 114 shall apply to every inquiry held under
this section.

L’article 114 s’applique à toute enquête tenue en
vertu du présent article.

It permits the syndic to launch an investigation “following an information to the effect that a professional is guilty of an offence”. It does not confer a
general investigatory power. This power is reserved
to the Inspection Committee of the Bureau.

Il permet au syndic de faire une enquête « à la suite
d’une information à l’effet qu’un professionnel a
commis une infraction ». Il ne lui confère pas un
pouvoir général d’enquête. Ce pouvoir est réservé
au comité d’inspection du Bureau.

With great respect to the contrary view, in my
view this case is governed by this Court’s decision
in James Richardson & Sons Ltd. v. Minister of
National Revenue, [1984] 1 S.C.R. 614. In that case,
this Court dealt with the Minister’s powers under s.
231 of the Income Tax Act, S.C. 1970-71-72, c. 63,
which gave the Minister the power to require from
any person, for any purposes related to the administration or enforcement of the Act, any information or production of any documents. Relying on
this provision, the Minister decided to investigate
compliance with the Income Tax Act by traders in

En toute déférence pour l’opinion contraire,
j’estime que la présente espèce est régie par l’arrêt James Richardson & Sons Ltd. c. Ministre du
Revenu national, [1984] 1 R.C.S. 614. Dans cette
affaire, la Cour a examiné les pouvoirs conférés
au ministre par l’art. 231 de la Loi de l’impôt sur
le revenu, S.C. 1970-71-72, ch. 63, selon lequel le
ministre pouvait, pour l’application ou l’exécution
de la Loi, exiger d’une personne qu’elle fournisse
tout renseignement ou qu’elle produise tout document. S’appuyant sur cette disposition, le ministre
a décidé de vérifier si les négociants en denrées à
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the commodities futures market and, as a result,
requested information from a particular broker in
the field about its clients. The broker provided some
information but refused to provide the information
necessary to identify the clients. The Minister, as
a result, made a formal demand under s. 231. This
Court held that the Minister had no power to make
such a request, stating:

terme respectaient la Loi de l’impôt sur le revenu
et a, de ce fait, demandé à un courtier travaillant
dans ce domaine des renseignements sur ses
clients. Celui-ci a fourni certains renseignements,
mais a refusé de fournir les renseignements qui
permettent d’identifier ses clients. Le ministre a
donc présenté une demande formelle en vertu de
l’art. 231. La Cour a statué que le ministre n’avait
pas le pouvoir de le faire :

It seems to me that what the Minister is trying to do
here, namely check generally on compliance with the
statute by traders in the commodities futures market,
cannot be done by conducting a “fishing expedition”
into the affairs of one broker’s customers under s. 231(3)
of the Act. . . .

Il me semble que ce que le Ministre tente d’accomplir en l’espèce, c’est‑à‑dire vérifier de manière générale si les négociants en denrées à terme observent la
Loi, ne peut pas se faire au moyen d’une « recherche à
l’aveuglette » faite, en vertu du par. 231(3) de la Loi,
dans les affaires des clients d’un courtier. . .

. . . If the tax liability of its customers or one or more
of them were the subject of a genuine inquiry, then the
Minister would clearly be entitled under s. 231(3) to
single out the appellant even although innocent taxpayers’ trading activities were disclosed in the process.
But it cannot, in my opinion, be singled out otherwise.
It cannot be compelled under s. 231(3) to provide the
random sample for a check on general compliance by
the entire class. . . . [pp. 625-26]

. . . Si l’assujettissement à l’impôt d’un seul ou de
plusieurs de ses clients faisait l’objet d’une enquête
véritable, le Ministre aurait alors manifestement le
droit, en vertu du par. 231(3), de choisir l’appelante,
même si cela avait pour effet de divulguer les opérations commerciales de contribuables innocents. Mais
elle ne peut pas, à mon avis, être choisie en d’autres circonstances. Elle ne peut pas être forcée, en application
du par. 231(3), à fournir des échantillons au hasard aux
fins de vérifier si la Loi est observée par l’ensemble de
la catégorie. . . [p. 625-626]

Similarly, in Beaulne v. Kavanagh-Lemire,
[1989] R.J.Q. 2343, the Quebec Court of Appeal
held that a syndic has a specific limited power
of investigation, but not the power to investigate
the practices of the profession at large. Although
the conduct investigated in Beaulne was not an
offence, the Court of Appeal made clear that that
was not the only reason it found the syndic to have
exceeded his jurisdiction:

De même, dans Beaulne c. Kavanagh-Lemire,
[1989] R.J.Q. 2343, la Cour d’appel du Québec a
conclu que le syndic a un pouvoir d’enquête spécifique et limité, mais non le pouvoir d’enquêter sur
les pratiques de l’ensemble de la profession. Même
si dans Beaulne la conduite visée par l’enquête ne
constituait pas une infraction, la Cour d’appel a
indiqué clairement que ce n’était pas pour cette
seule raison qu’elle a jugé que le syndic avait
outrepassé sa compétence :

[TRANSLATION] Section 122 of the Professional
Code, supra, allows syndics to conduct inquiries only
in specific circumstances and under certain conditions.
The power the statute confers on them is not general
and discretionary but, on the contrary, specific and limited. There must be information that a professional has
committed an offence. [Emphasis in original; p. 2346.]

Or, l’article 122 du Code des professions précité ne
permet au syndic de faire enquête que dans des circonstances et à des conditions spécifiques. La loi ne lui
confère pas un pouvoir général et discrétionnaire mais,
au contraire, un pouvoir spécifique et limité. Il faut, en
effet, qu’il existe une information à l’effet qu’un professionnel a commis une infraction. [En italique dans
l’original; p. 2346.]

The syndic, in other words, must have information
that a specific, identified professional may have
committed a specific offence.

Autrement dit, le syndic doit disposer des renseignements selon lesquels un professionnel en particulier peut avoir commis une infraction précise.
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For a syndic to engage in a valid investigation
under s. 122, he or she must have information or a
complaint regarding the possibility that a particular
professional, or group of professionals, has committed an offence. The scope of investigations, it
seems to me, is clearly limited by the individualized nature of disciplinary hearings. This individual disciplinary investigation, which is based on the
receipt of a complaint about individuals or groups
of individuals, is in contrast to the wider powers
of the Bureau’s Inspection Committee which has
responsibility for overseeing the entire profession
and for investigating matters affecting it.

Pour que l’enquête qu’il mène en vertu de l’art.
122 soit valide, le syndic doit avoir reçu des renseignements ou une plainte concernant la possibilité qu’un professionnel ou groupe de professionnels en particulier aient commis une infraction. La
portée de cette enquête, me semble‑t‑il, est manifestement limitée par le caractère individualisé
des audiences disciplinaires. Cette enquête disciplinaire individuelle, fondée sur la réception d’une
plainte concernant un individu ou un groupe d’individus, se distingue des pouvoirs plus vastes du
comité d’inspection du Bureau, à qui il incombe de
surveiller la profession dans son ensemble et d’enquêter sur les questions la concernant.

77

Where the legislature has intended to give broad
investigatory powers, it has expressly done so.
Section 112 of the Code, for example, defines the
broad powers of an inspection committee:

Toutes les fois que le législateur a voulu attribuer
de vastes pouvoirs d’enquête, il l’a indiqué expressément. L’article 112 du Code, par exemple, définit
les vastes pouvoirs du comité d’inspection :

112. The committee shall supervise the practice of the
profession by the members of the order and it shall in
particular inspect their records, books, registers, medications, poisons, products, substances, apparatus and
equipment relating to such practice, and inspect the
property entrusted to them by their clients. . . .

112. Le comité surveille l’exercice de la profession par
les membres de l’ordre et il procède notamment à la
vérification de leurs dossiers, livres, registres, médicaments, poisons, produits, substances, appareils et équipements relatifs à cet exercice ainsi qu’à la vérification
des biens qui leur sont confiés par leurs clients. . .

At the request of the Bureau, the committee or one
of its members shall inquire into the professional competence of any member of the order indicated by the
Bureau; the committee or one of its members may also
act of his own initiative in this regard. . . .

À la demande du Bureau, le comité ou un de ses
membres fait enquête sur la compétence professionnelle de tout membre de l’ordre indiqué par le Bureau;
le comité ou un de ses membres peut aussi agir de sa
propre initiative, à cet égard. . .

In addition, the Bureau has regulation-making
powers, which allow it to implement global solutions, such as its recent revision of the Code of
ethics of pharmacists, R.R.Q. 1981, c. P‑10, r. 5,
with regard to rebates and kickbacks.

Le Bureau est aussi doté de pouvoirs de réglementation, qui lui permettent de mettre en œuvre des
solutions globales, ce qu’il a fait récemment en
révisant le Code de déontologie des pharmaciens,
R.R.Q. 1981, ch. P‑10, r. 5, pour ce qui touche aux
rabais et aux ristournes.

In this case, the syndic, Jocelyn Binet, launched
an investigation to try to identify members who had
committed an infraction. Binet had no information
regarding any specific, identifiable pharmacists.
What he had was general information, obtained
from as yet unconcluded legal proceedings against
generic pharmaceutical companies, that unnamed
pharmacists had been receiving kickbacks.

En l’espèce, le syndic, Jocelyn Binet, a ouvert
une enquête pour tenter d’identifier les membres
qui avaient commis une infraction. Il ne possédait
aucun renseignement sur un pharmacien en particulier qui serait identifiable. Ce dont il disposait,
c’étaient des renseignements généraux obtenus
dans le cadre d’une poursuite, toujours en cours,
intentée contre des sociétés pharmaceutiques fabriquant des médicaments génériques selon lesquels
des pharmaciens, non désignés nommément, recevaient des ristournes.
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Ce genre d’enquête générale visant à vérifier
l’observation est tout à fait analogue à ce que la
Cour a jugé dans Richardson comme étant interdit. En effet, tout comme dans cette affaire, où le
ministre disposait de renseignements généraux sur
l’inobservation de la part de certains négociants
en denrées à terme, la préoccupation de M. Binet
était seulement de nature générale. Et, comme dans
Richardson, l’enquête menée par M. Binet constituait plutôt une recherche à l’aveuglette qu’une
réponse à une plainte précise. Si de telles recherches ne sont pas autorisées en vertu du pouvoir plus
étendu et plus général conféré au ministre par l’art.
231 de la Loi de l’impôt sur le revenu, il est difficile
de voir comment elles pourraient l’être en vertu de
l’art. 122 du Code.
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I would therefore find that the syndic did not
have the information necessary to trigger his power
of investigation under s. 122.

Par conséquent, je conclus que le syndic ne possédait pas les renseignements nécessaires pour
exercer le pouvoir d’enquête que lui confère l’art.
122.
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I agree with LeBel J., however, that, in circumstances where s. 122 applies, the syndic can obtain
information and documents from third parties. The
language used in the provision is sufficiently broad
to encompass third parties, and I see nothing in
the rest of the Code indicating that the provision
should be interpreted more narrowly. But having
concluded that the provision was not activated in
the circumstances of this case, Binet had no derivative authority to invoke such authority.

Je conviens toutefois avec le juge LeBel que,
dans les cas où l’art. 122 s’applique, le syndic peut
obtenir de tiers des renseignements et des documents. Le libellé de la disposition est assez général pour englober les tiers, et je ne vois rien dans
le reste du Code qui indique qu’il faut donner à la
disposition une interprétation plus restrictive. Mais
après avoir conclu que la disposition ne s’appliquait
pas dans les circonstances de l’espèce, j’estime que
M. Binet ne disposait d’aucun pouvoir dérivé lui
permettant d’invoquer cette compétence.
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Nor do I agree, with respect, that an injunction
can be issued in these circumstances in the absence
of the consent of the Attorney General. The enforcement mechanism envisioned in the Code is found
in the interplay of ss. 114, 122, 188 and 191. Section
114, which is explicitly said to apply to the procedure under s. 122, prohibits a professional from
refusing to furnish the documents requested pursuant to the Code. Section 188 makes contravention
of any provision of the Code an offence. The combined effect of these two sections is that any third
person who refuses to supply the syndic with documents pursuant to an investigation under s. 122
is committing an offence. This opens the door to

En toute déférence, j’estime également qu’en
l’espèce une injonction ne peut être prononcée sans
le consentement du procureur général. Le mécanisme d’exécution prévu par le Code se dégage
de l’interaction entre les art. 114, 122, 188 et 191.
L’article 114, dont il est mentionné expressément
qu’il s’applique à la procédure établie à l’art. 122,
interdit à un professionnel de refuser de fournir
les documents demandés en vertu du Code. Selon
l’article 188, toute personne qui contrevient à une
disposition du Code commet une infraction. Par
l’effet conjugué de ces articles, commet une infraction tout tiers qui refuse de fournir des documents
au syndic dans le cadre d’une enquête fondée sur
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This kind of general compliance investigation is
wholly analogous to what this Court found to be
unauthorized in Richardson. As in Richardson,
where the Minister had some general information
relating to the non-compliance of some traders in
the commodities futures market, Binet had only
a generic concern. And, as in Richardson, Binet’s
investigation was in the nature of a “fishing expedition”, rather than a response to a specific complaint. If such expeditions are not permitted pursuant to the much broader and more general power of
a Minister under s. 231 of the Income Tax Act, it is
difficult to see how they could be permitted under
s. 122 of the Code.
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the Attorney General to institute penal proceedings
pursuant to s. 191, which states:

l’art. 122. Le procureur général peut ainsi intenter
des poursuites pénales en vertu de l’art. 191 :

191. If a person repeats the offences contemplated in
any of sections 188, 188.1, 188.1.1, 188.1.2, 188.2 and
188.3, the Attorney General or, following his authorization and upon a resolution of the Bureau or the administrative committee of the interested order, the interested
order, after penal proceedings have been instituted, may
require of the Superior Court an interlocutory writ of
injunction enjoining that person or his officers, agents
or employees to cease the commission of the offences
charged until final judgment is pronounced in penal
proceedings.

191. Si une personne répète des infractions visées à l’un
des articles 188, 188.1, 188.1.1, 188.1.2, 188.2 ou 188.3,
le procureur général ou, après autorisation de ce dernier
et sur résolution du Bureau ou du comité administratif de l’ordre intéressé, l’ordre, après que des poursuites pénales aient été intentées, peut requérir de la Cour
supérieure un bref d’injonction interlocutoire enjoignant à cette personne, à ses dirigeants, représentants
ou employés, de cesser la commission des infractions
reprochées jusqu’à prononciation du jugement final à
être rendu au pénal.

After pronouncing such judgment, the Superior
Court shall itself render final judgment on the application for an injunction.

Après prononciation de ce jugement, la Cour supérieure rend elle-même son jugement final sur la demande
d’injonction.

Binet submits that s. 751 of the Code of Civil
Procedure, R.S.Q., c. C‑25, empowers the Superior
Court to order an injunction in this case. Section
751 states:

M. Binet soutient que l’art. 751 du Code de procédure civile, L.R.Q., ch. C‑25, confère à la Cour
supérieure le pouvoir de prononcer une injonction
en l’espèce. Cette disposition est ainsi libellée :

751. An injunction is an order of the Superior Court or
of a judge thereof, enjoining a person, his senior officers, agents or employees, not to do or to cease doing,
or, in cases which admit of it, to perform a particular
act or operation, under pain of all legal penalties.

751. L’injonction est une ordonnance de la Cour supérieure ou de l’un de ses juges, enjoignant à une personne, à ses dirigeants, représentants ou employés, de
ne pas faire ou de cesser de faire, ou, dans les cas qui le
permettent, d’accomplir un acte ou une opération déterminés, sous les peines que de droit.
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Although this provision provides the Superior
Court with broad powers to order injunctions, the
question is whether these powers yield to the particular procedures in the Professional Code. In
my view, they do. I see the Code as exhaustively
defining the remedies available when it is violated.
Section 191 sets out the required procedures with
respect to injunctions. The legislature has therefore expressed the view that injunctions can only
be requested under the Code in particular circumstances, namely, when the Attorney General
requests or authorizes them and when there has
been the repeated commission of an offence. It is
difficult to reconcile the stringency of the requirements in s. 191 with a syndic’s ability to circumvent
them under s. 122 by ignoring the Code’s procedural constraints on obtaining an injunction.

Bien que cette disposition confère à la Cour
supérieure de vastes pouvoirs en matière d’injonction, il s’agit de savoir si ces pouvoirs cèdent le pas
aux procédures particulières prévues par le Code
des professions. C’est le cas à mon avis. J’estime
que le Code définit de façon exhaustive les recours
disponibles en cas de violation. L’article 191 établit les procédures à respecter en matière d’injonction. Le législateur a donc expressément indiqué
que les injonctions ne peuvent être demandées en
vertu du Code que dans certaines circonstances,
à savoir lorsque le procureur général requiert ou
autorise l’injonction et lorsqu’il y a répétition de
l’infraction. Il est difficile de concilier la rigueur
des exigences de l’art. 191 et la capacité du syndic
de les contourner selon l’art. 122 en ne tenant aucun
compte des contraintes procédurales imposées par
le Code pour l’obtention d’une injonction.
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There is disagreement between the Superior
Court and the Court of Appeal about whether

La Cour supérieure et la Cour d’appel sont
en désaccord quant à la question de savoir si
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Pharmascience had already violated a provision of
the Code when it refused to provide the requested
documents, such that this latter condition in s. 191
was fulfilled. The Court of Appeal concluded that
even if s. 122 applied to Pharmascience, the injunction granted was premature as there was no evidence that Pharmascience would not have complied with a request under s. 122 once the court had
declared it to be subject to the section. Even assuming that the request for an injunction was not premature, it is clear from s. 191 that Binet was not
permitted to ask the court for an injunction as the
Attorney General neither authorized nor requested
it.
I would therefore dismiss the appeal.
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Pharmascience avait déjà violé une disposition du
Code en refusant de fournir les documents requis,
si bien que la dernière condition de l’art. 191 était
remplie. La Cour d’appel a conclu que, même
si l’art. 122 s’appliquait à Pharmascience, l’octroi de l’injonction était prématuré puisque rien
ne prouve qu’elle n’aurait pas obtempéré à une
demande fondée sur l’art. 122 une fois que la cour
aurait déclaré qu’elle était visée par cette disposition. Même en supposant que la demande d’injonction n’était pas prématurée, il ressort clairement de
l’art. 191 que M. Binet ne pouvait présenter cette
demande à la cour puisque le procureur général ne
l’a ni autorisée ni requise.
Par conséquent, je suis d’avis de rejeter le
pourvoi.

Appeal allowed with costs, Fish and Abella JJ.
dissenting.

Pourvoi accueilli avec dépens, les juges Fish et
Abella sont dissidents.
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DECISION - SECTION 24(1) REMEDIES

[1]
Acting on an invalid search warrant, the OPP entered the home of a family
physician and seized and searched his personal computer. They found hundreds of
images of child pornography on the hard drive. Criminal charges were laid but then
withdrawn because of the bad search warrant. The criminal prosecution did not proceed.
The police cleaned and returned the computer but retained a mirror image of the harddrive containing the unlawful images and some of the doctor’s personal information.
[2]
The College of Physicians and Surgeons of Ontario meanwhile began its own
investigation, issued a summons to obtain the copied hard-drive and charged the family
physician with unprofessional conduct, referring specifically to “the electronic images of
child pornography” that were found on his personal computer. The hearing before the
Discipline Committee has been adjourned pending the outcome of this application.
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[4]

For the reasons set out below, the application is dismissed.

Background on the search warrant
[5]
The parties expended much time and effort in both their written and oral
submissions describing how Dr. Kelly came to be targeted by the OPP and ended up
being the victim of an invalid search warrant and an unlawful search. It is sufficient for
my purposes to note the following.
[6]
Responding to a complaint about child pornography, Dallas Police investigated an
Internet services company called Landslide. The investigation resulted in a list of more
than 100,000 people, both in the U.S. and worldwide, who were purchasing and
downloading adult and child pornography images from Landslide’s various websites. The
company was convicted for possessing and distributing child pornography and was
ordered to pay a multi-million dollar fine. Its owners were sentenced to long prison terms.
Dallas Police provided the OPP with a list of the web-site customers that were based in
Canada. One of the names on this list was the applicant’s.
[7]
The invalidity of the OPP’s search warrant was rooted in large part on the coding
information provided by the police in Texas and how this information was presented or
misrepresented to the issuing judge in Ontario. The OPP initially concluded, based on
information received from one of the Dallas Police investigators, that one could
determine whether the customer was buying adult pornography (lawful) or child
pornography (unlawful) by the “customer coding” beside the name – that the letters a, b,
and c denoted adult pornography; the letters d and higher (whether single or double)
denoted child pornography. The coding beside the applicant’s name was hd and fh, which
meant, based on these initial determinations or assumptions, that the applicant was
buying and downloading child pornography.
[8]
The OPP was then advised by the lead Dallas investigator that the customer
coding did not refer to the type of website (adult or child pornography) but rather to
subscription price and duration. Responding to an email from his OPP contact, the lead

1

Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the Canada
Act 1982 (U.K.), 1982, c. 11.
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[3]
The applicant, Dr. Leonard Kelly, seeks two remedies under s. 24(1) of the
Charter of Rights and Freedoms:1 one, that the copy of the hard-drive in police
possession be destroyed; and two, that the College be prohibited from using any of this
evidence before the Discipline Committee.

Dallas investigator cautioned the OPP officer as follows: “I would say maybe people
should not say d or above or two letters are child pornography. They are site specific.” In
other words, the d and above coding did not automatically mean child pornography.
Despite this caution, the OPP proceeded to secure three search warrants (one for the
applicant’s credit card records, a second for his internet service provider’s records, and
the third for the home entry and personal computer search) without disclosing the
contents of this Dallas Police email to the issuing judge. It appears that it was the nondisclosure of this email that prompted the withdrawal of the criminal charge. 2
[9]
The applicant argues that the conduct of the two OPP police officers who were
involved in drafting and swearing the ITOs for the three search warrants was not just an
honest mistake but was deliberate or reckless and that the two officers acted in bad faith.
The Crown submits that neither of the officers acted in bad faith but rather on what they
honestly believed was the best available information.
The section 24(1) remedi es
[10] As already noted, the applicant seeks two remedies under s. 24(1) of the Charter:
one, that the copy of the hard-drive in police possession be destroyed, and two, that the
College be prohibited from using any of this evidence before the Discipline Committee.
[11]

Sections 24(1) and (2) of the Charter provide as follows:
24(1) Anyone whose rights or freedoms, as guaranteed by this
Charter, have been infringed or denied may apply to a court of
competent jurisdiction to obtain such remedy as the court considers
appropriate and just in the circumstances.
24(2) Where, in proceedings under subsection (1), a court
concludes that evidence was obtained in a manner that infringed or

2

Ten days before the charges withdrawn, in a case involving another Landslide customer, where the ITOs and
search warrants had also been based on the same Landslide coding system, the court ordered that the child
pornography evidence be excluded under s. 24(2) of the Charter. The court concluded that the OPP’s Information to
Obtain (“ITO”) should have been corrected to include the aforementioned email from the lead Dallas investigator.
The court also found that the information was defective because of the failure of the informant to include details of
the alleged pornography and its focus on children. R v. Lemon , [2004] O.J. No. 6043, Transcript of Oral Judgment
(September 3, 2004), Keenan J. at 8-9 and 53-56. Both deficiencies registered with the Crown in the case at bar and
the charges against the applicant were withdrawn.
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[12] The language in s. 24 (1) is very broad. Indeed, as McIntyre J. noted in Mills v.
The Queen,3 “it is difficult to imagine language which could give the court a wider and
less fettered discretion.”4 Unlike s. 24(2) which is limited in its remedial range to
excluding evidence in a particular proceeding that is already before the court, s. 24(1) has
a much wider remedial reach - anyone whose rights or freedoms as guaranteed by the
Charter have been infringed, may apply to this court to obtain “such remedy as the court
considers appropriate and just in the circumstances.”
[13]
The applicant says that the first remedy, destruction of the police-copied hard
drive, falls within the broad language of s. 24(1). I agree. If the applicant can persuade
this court that the destruction of this item is indeed “appropriate and just in the
circumstances” then s. 24(1) provides the requisite legal basis for such an order.
[14] As for the second remedy, that the College be prohibited from using the child
pornography evidence before the Discipline Committee proceeding, the availability of s.
24(1) is not as clear. The respondents remind the court that under ss. 6 and 7 of the
Judicial Review Procedure Act,5 orders in the nature of prohibition can only be heard and
granted by the Divisional Court.6 The applicant responds that he is not seeking a
prohibition order by way of judicial review of a tribunal’s decision. He says he is seeking
a prohibitory or restraining order under the wide-sweeping language of s. 24(1) before
any such decision is made. The applicant says that the prohibition remedy being sought
may involve a section 24(2)-type analysis, but that the remedy being sought falls squarely
within the broad language of s. 24(1).
[15] For the purposes of this application, I am prepared to assume without deciding
that the prohibition remedy as characterized by the applicant is available under the broad

3

[1986] 1 S.C.R. 863.

4

Ibid., as cited by the Supreme Court in Doucet-Boudreau v. Nova Scotia (Minister of Education) , 2003 SCC 62,
[2003] 3 S.C.R. 3, at para. 52.
5

Judicial Review Procedure Act, R.S.O. 1990, c. J.1.

6

J.N. v. Durham (Regional Municipality) Police Service, 2012 ONCA 428, 284 C.C.C. (3d) 500.
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denied any rights or freedoms guaranteed by this Charter, the
evidence shall be excluded if it is established that, having regard to
all the circumstances, the admission of it in the proceedings would
bring the administration of justice into disrepute.
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Positions of the parties
[16] The parties do not disagree about the underlying legal propositions. Rather, the
focus of the dispute is about the facts in this case and their consequences - in particular
the seriousness of the Charter violations and the remedies that are appropriate and just in
the circumstances.
[17] The applicant appears to accept the general proposition that evidence unlawfully
obtained in a criminal proceeding may be used and admitted in a civil proceeding. The
case law is clear that the values that inform a s. 24(2) analysis in a criminal context can
be very different in a civil or administrative context. The exclusion of evidence that
brings the administration of justice into disrepute in a criminal proceeding may not have
the same result in a civil or administrative proceeding and evidence excluded in the
former may be ruled admissible in the latter. As Major and McLachlin JJ. noted in
Mooring v. Canada (National Parole Board):
The test of bringing the administration of justice into disrepute in s. 24(2) is flexible and designed to
allow specific exclusionary principles to be developed in the particular context in which the evidence is
being received.7

[18] In other words, context is everything and the criminal context is significantly
different than the civil or administrative context. The importance of context has been
acknowledged by appellate courts 8 and in lower court decisions.9 Consider the following
statements from appellate and lower court judges:

7

[1996] 1 S.C.R. 75 at para. 112. (Emphasis added). This excerpt is from a dissenting judgment about the context driven approach to Charter remedies that was affirmed 16 years later by a unanimous court in Doré v. Barreau du
Québec, 2012 SCC 12, [2012] 1 S.C.R. 395, at para 48.
8

Thomson v. Alberta (Transportation and Safety Board), 2003 ABCA 256, 330 A.R. 262; D.P. v. Wagg (2004), 71
O.R. (3d) 229 (C.A.).
9

Chrysler Credit Canada Lt. v. Arnold, 2006 CanLII 12424 (Ont. S.C.J.) Evidence excluded in the criminal context
has been admitted in the civil or administrative context in a wide range of cases that include professional
disciplinary proceedings, child protection matters, claims by the tax authorities and civil forfeiture proceedings
brought by government. See, for example: Fetherston v. College of Veterinarians of Ontario, 117 O.A.C. 334 (Div.
Ct.), at para 7; Catholic Children’s Aid Society of Toronto v. L.R., 2005 ONCJ 19, 13 R.F.L. (6th) 100, at paras. 7-8;
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and just in the circumstances.”
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I disagree… that the same considerations that would lead to exclusion of
the statement in the criminal context apply in the civil context … It
seems to me that one is inevitably bound to consider all the
circumstances of the case. It is only then that a court can decide whether
admission of the evidence would bring the administration of justice into
disrepute … [T]he analysis of whether or not to exclude evidence for a
Charter breach is entirely different in the civil context than in the
criminal context.11
[T]he case law is clear that the issue of admissibility of evidence can
indeed be “relitigated” when one moves from the criminal forum to the
civil forum because criminal and civil proceedings are “entirely
different”. Criminal proceedings, even where the Charter of Rights is
invoked, cannot per se determine the admissibility of evidence in civil
proceedings.12

[19] The applicant also does not take issue with the proposition set out in recent
Supreme Court decisions that expert administrative tribunals, such as the College’s
Discipline Committee, “should play a primary role in the determination of Charter issues
falling within their specialized jurisdiction”13 and should be allowed to do their work and

Donovan v. Canada (A.G.), [2000] 4 F.C. 373 (C.A.), at paras. 10-11; and Ontario (Attorney General) v. Chow,
[2003] O.J. No. 5387 (S.C.J.), at paras 14-19.

10

Thomson, supra note 8, at para. 73.

11

Wagg, supra note 8, at paras. 62, 69, and 77.

12

Chrysler Credit, supra note 9, at paras 11-13.

13

R. v. Conway, 2010 SCC 22, [2010] 1 S.C.R. 765, at para. 21.
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The potential deprivation of a liberty interest in a criminal law context
engages a plethora of rights and procedural safeguards that are not
justified in a civil law context where the jeopardy is civil only and there
are significant countervailing societal concerns at stake.10

exercise their powers, including powers under the Charter, such as deciding whether or
not evidence should be excluded under s. 24(2). Here again, the case law is clear and the
applicant does not dispute “the well-established principle that an administrative tribunal
is to decide all matters, including constitutional questions, whose essential factual
character falls within the tribunal’s specialized statutory jurisdiction.”14
[20] Nor is there any disagreement that as a general rule, “courts should not interfere
with ongoing administrative processes until after they are completed, or until the
available, effective remedies are exhausted.”15
[21] Nonetheless, says the applicant, in this case the breaches of s. 8 of the Charter 16
that resulted in an unlawful home entry and search of the homeowner’s personal
computer were so egregious that the seized and copied evidence should be destroyed and
the College precluded from using the evidence in its disciplinary proceedings.
[22] The respondents, in turn, do not take issue with the fact that the search warrants
and especially the third warrant – the one that authorized the OPP to enter the applicant’s
home and search his personal computer – were invalid. Indeed, just before the hearing of
this application, the Crown conceded in writing that the applicant’s s. 8 rights were
breached and that the search was unreasonable. And, although this point was not admitted
explicitly, I think the respondents, if pressed, would also agree that the s. 8 breaches were
serious. Indeed, as the Supreme Court has stated repeatedly, it is difficult to imagine a
more intrusive invasion of privacy than the unlawful entry of a private residence by
police and the search of the home-owner’s personal computer.17 It follows from this that
it is difficult to imagine a s. 8 breach with a greater impact on the Charter-protected
privacy interests of the accused than what happened in this case.
[23] Nonetheless, say the respondents, the evidence does not support a finding of bad
faith on the part of the two OPP officers. There was a breach of s. 8 but the breach was

14

Ibid., at para. 79.

15

Canada (Border Services Agency) v. C.B. Powell Ltd., 2010 FCA 61, [2011] 2 F.C.R. 332, at paras. 31-33;
affirmed by the Ontario Court of Appeal in Volochay v. College of Massage Therapists of Ontario , 2012 ONCA
541, 111 O.R. (3d) 561, at para. 69.
16

Section 8 of the Charter provides as follows: “Everyone has the right to be secure against unreasonable search and
seizure.”
17

R. v. Silveira, [1995] 2 S.C.R. 297 at para. 141; R. v. Morelli, 2010 SCC 8, [2010] 1 S.C.R. 253, at para. 105; R. v.
Vu, 2013 SCC 60, [2013] 3 S.C.R. 657, at paras. 24 and 40.
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not egregious. In any event, continue the respondents, destroying the (unlawfully)
obtained evidence under s. 24(1) in the face of the applicant’s pending discipline hearing
would not be appropriate and just. Rather it would be extremely prejudicial to the College
and to the public interest. If either of the remedies is granted, the disciplinary proceeding
will come to a halt and a decision on the merits will not be possible. Further, argues the
College, the resulting inability to assess a physician’s conduct that reflects on his
integrity and on his fitness to remain a member of the medical profession would bring the
regulation of the profession into disrepute.
Jurisdiction
[24] Before turning to the two s. 24(1) remedies, I should first deal with the issue of
jurisdiction. The respondents argued that I should decline to hear this application because
the admissibility of the evidence in question is a matter that should be determined by the
Discipline Committee. Even if this is so, I have decided to hear this application for two
reasons. One, because the first remedy – destruction of the copied hard-drive – is not
within the competence of the Discipline Committee. This tribunal has no jurisdiction over
the OPP and it cannot order that evidence being held by the OPP be destroyed. Only this
court can make such an order. Two, the College and the applicant have a pre-existing
agreement that the matter should be heard by this court. Of course, it goes without saying
that in hearing this application I am not obliged to grant either remedy. I can deny both
remedies and decide that the Discipline Committee is best suited to determine the
admissibility of the impugned evidence under s. 24(2) of the Charter.
Analysis
[25] As already noted, the applicant argues that the police misconduct and the resulting
Charter violations were so egregious that the requested remedies should be granted. I
have reviewed the affidavit and cross-examination material in the record before me.
There is some evidence supporting the Crown’s submission that the police misconduct
was innocent and at most negligent. However, the evidence supporting the applicant’s
submission – that the police officers were reckless in not disclosing the Dallas email in
their ITOs – is more persuasive. But I would prefer not to make such a finding solely on
the basis of a paper record because it would not be fair to the two OPP officers. Nor am I
persuaded that this is a matter that requires the trial of an issue.
[26] I am going to assume without deciding that the two OPP officers (there is no need
to refer to them by name) acted recklessly and misled the issuing judge by filing
incomplete and inaccurate ITOs and misstating the meaning of the customer codes. I am
further prepared to assume without deciding that in doing so they acted in bad faith.
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[27] I do so to make an important point. Even assuming egregious behaviour on the
part of the police in the criminal proceeding – behaviour that here could well have
resulted in a s. 24(2) ruling excluding the evidence altogether had the matter proceeded to
trial – I am not persuaded that either of the requested remedies, destruction or prohibition,
would be appropriate and just in the circumstances of this case, circumstances that
include an on-going administrative proceeding. I will now explain this in more detail.

(1) The destruction remedy
[28] On occasion, judges have ordered that items seized in breach of s. 8 of the Charter
be returned to the owner or destroyed.18 And they have done so either on the basis of the
court’s inherent jurisdiction19 or under the rubric of s. 24(1).20 However, in every case
where such an order was made, possession of the material being returned was otherwise
lawful. However, contraband such as child pornography or crack cocaine or anything
“tainted by illegality” cannot be returned to the owner because possession of this material
would be unlawful.21 Thus, as between return or destroy, the only viable s. 24(1) remedy
on the facts herein is an order that the copied hard-drive in police possession be
destroyed.

18

R. v. Chapman (1984), 46 O.R. (2d) 65 at 72-73 (C.A.); Grand River Enterprises Six Nations Ltd. v. Ontario,
2012 ONSC 1526, 256 C.R.R. (2d) 73, at para. 48; O’Neill v.Canada (Attorney General) (2006), 82 O.R. (3d) 241,
at paras. 116 and 117 (S.C.J.); Re Harkat [2009] F.C. No. 659, [2010] 3 F.C.R. 169, at para. 74; and R. v. E. Star
International Inc., 2010 ONCJ 181, 215 C.R.R. (2d) 117, at para. 16.
19

Butler v Canada (Solicitor General) (1981), 61 C.C.C. (2d) 512, at para. 11 (B.C.S.C.)

20

However, some courts have proceeded on the basis that an order directing that property wrongfully seized in
breach of section 8 of the Charter be returned or destroyed is “part of the s. 24(2) remedy.” See R v. E. Star
International Inc., supra note 18, at para. 16; R. v. Fritz Marketing Inc., 2006 ONCJ 430, at para. 62. In my view,
section 24(1) provides a sounder analytical basis for the remedy.
21

R. v. Spindloe, 2001 SKCA 58, 207 Sask. R. 3, at para. 125, citing Ewaschuk, Criminal Pleadings and Practice in
Canada (2nd ed.) at p. 3:1560 (“A trial court, including an inferior court, is empowered to return items entered as
exhibits at criminal proceedings unless the Crown establishes that the items are tainted by illegality ”.)
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[30] In coming to this conclusion, I do not rely upon the Crown’s broadly worded
submission that the destruction of the copied hard-drive would preclude or impede
legitimate policing measures such as follow-up investigations and prosecutions and the
identification and rescue of child pornography victims. This is a compelling submission.
But the hard-drive was seized and copied in 2001 and has therefore been in the
possession of the police for 13 years. It is difficult to believe that the copied information
is still needed for policing purposes. The Crown, to its credit, has not (specifically)
suggested otherwise. I am therefore not persuaded, given the lack of specific evidence on
this point, that there are any remaining policing-related reasons that would justify its
continued retention by the police.
[31] I have concluded that the destruction of the copied hard-drive is not a remedy that
is appropriate and just in the circumstances because it would permanently eliminate
reliable and probative evidence that that could well be admissible in the
administrative/discipline proceeding that has been commenced by the College.
[32] My obligation under s. 24(1) is to consider all the circumstances. The
circumstances in this case include the fact that the applicant’s professional regulator has
commenced disciplinary proceedings and wants to place the evidence in question before
the Discipline Committee. The circumstances also include the legal reality that the
Discipline Committee is fully competent to decide under s. 24(2) of the Charter whether
the impugned evidence should or should not be admitted. It is common ground that if the
copied hard-drive is destroyed, the disciplinary proceedings would come to an abrupt
end.
[33] In my view, contraband evidence that was unlawfully obtained in a criminal
proceeding should not be destroyed even after 13 years if it is potentially admissible in a
civil or administrative proceeding. Also, if I reject the requested prohibition remedy and
allow the Discipline Committee to decide the admissibility of the copied hard-drive under
s. 24(2) of the Charter (as I do for the reasons set out below), that is another reason why
this evidence should not be destroyed.
[34] In sum, it is neither appropriate nor just in the circumstances that the copied harddrive evidence be ordered destroyed
(2) The prohibition remedy
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[29] Should this order be made? In my view, it should not. Even if the s. 8 breach was
egregious, as I have assumed for the purposes of this application (home entry, seizure of
a personal computer, bad faith police conduct), a court order that the copied hard-drive be
destroyed would not be appropriate and just in all the circumstances.

[35] Here again, to give the applicant the benefit of every preliminary issue, I have
assumed without deciding that the second remedy – an order prohibiting the College from
using the copied hard-drive evidence in proceedings before the Discipline Committee – is
a remedy that falls within the broad language of s. 24(1). I have also assumed without
deciding that the two OPP officers who were responsible for obtaining the s earch
warrants acted recklessly and in bad faith. In other words, not only was the entry into the
applicant’s home and search of his personal computer unreasonable but the overall breach
of his s. 8 Charter right was serious, indeed egregious. I also suggested that had the
matter gone to trial, the unlawfully obtained evidence would have been excluded under s.
24(2) of the Charter.
[36] Nonetheless, even where there is serious police misconduct in a criminal
proceeding and the unlawfully obtained evidence is or could have been excluded under s.
24(2), it does not follow that the same evidence will or should be excluded in a civil or
administrative proceeding. The strong message of the Supreme Court in the Mooring to
Conway line of cases discussed earlier 22 is two-fold: one, evidence excluded in criminal
proceedings may well be admitted in administrative proceedings because the context of
the s. 24(2) inquiry in the civil or administrative context is very different; and two, given
that specialized administrative tribunals have primary jurisdiction to make s. 24(2)
decisions, they should be allowed to do so.
[37] In other words, the Discipline Committee should be allowed to continue with its
hearing and decide whether or not the impugned evidenced should be excluded under s.
24(2) of the Charter. In my view, it is the Discipline Committee that is in the best
position to understand its regulatory context and whether or not the admission of the
impugned evidence in this context would bring the administration of justice into
disrepute.
[38] The College is the self-regulating body for the medical profession in Ontario. In
carrying out its objectives, the College has a statutory duty to serve and protect the public
interest.23 The Supreme Court has underlined the importance of the public protection
obligations of professional regulators:

22

23

Supra, paras. 17 to 20.

Sazant v. College of Physicians and Surgeons of Ontario, 2012 ONCA 727, 113 O.R. (3d) 420, at para. 94; Gore
v. College of Physicians and Surgeons of Ontario , 2009 ONCA 546, 96 O.R. (3d) 241, at paras. 12, 16-17; also see
Steinecke, A Complete Guide to the Regulated Health Professions Act, (2006) at 2-3.
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The privilege of professional self-regulation … places the individuals responsible for
enforcing professional discipline under an onerous obligation. The delegation of
powers by the state comes with the responsibility for providing adequate protection
for the public. …
In this context, it should be expected that individuals with not only the power, but
also the duty, to inquire into a professional's conduct will have sufficiently effective
means at their disposal to gather all information relevant to determining whether a
complaint should be lodged. 24

[39] The Regulated Health Professions Act, 1991 25 establishes a comprehensive
regulatory scheme that charges the Discipline Committee with the responsibility of
hearing and deciding professional misconduct allegations against physicians who are
prosecuted by the College. Professional misconduct allegations can arguably include the
possession of child pornography by a licensed Ontario physician. As the Court of Appeal
noted in Sazant, the overall purpose of the regulatory legislation is “to ensure that
members are and remain fit to carry out their practice according to the standards the
profession sets for itself. Fitness in this context includes conduct in the physician’s
private life that reflects on his or her integrity.”26
[40] The obligation to hear and consider professional misconduct allegations is a
function that is performed by the Discipline Committee in the public interest. 27 The
Discipline Committee has explicit statutory jurisdiction to decide the admissibility of
evidence under s. 49 of the Health Professions Procedural Code. 28 It has the
constitutional jurisdiction to decide whether or not the impugned evidence should be

24

Pharmascience Inc. v. Binet, 2006 SCC 48, [2006] 2 S.C.R. 513, at paras. 36-7.

25

S.O. 1991, c.18, cited in Steinecke, supra, note 23.

26

Sazant, supra note 23, at para. 98 (Emphasis added.)

27

Health Professions Procedural Code, being Schedule 2 of the Regulated Health Professions Act, 1991, S.O.
1991, c 18, as amended, s. 3(2) (Functions of the College); also see Pharmascience, supra, note 24, at para. 36.
28

Ibid.
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[41] In a case involving another physician who allegedly was in possession of child
pornography,31 Lederman J. in the Divisional Court commented on the seriousness of the
alleged professional misconduct and the important regulatory role of the College to
protect the public interest:
Given the seriousness of the allegations pertaining to [the physician] that
he accessed and possessed child pornography, it is in the public interest
that the College be permitted to conduct a full investigation and that the
investigation proceed without delay. The documents that have been
summonsed relate directly to the subject matter of the College’s
investigation and, are therefore, a necessary part of a complete
investigation.
…
The public has a significant interest in the College being able to complete
its investigation of [the physician] pursuant to its mandate as a
professional regulator.32

[42] The applicant submits that given the seriousness of the police misconduct and
Charter breaches, the fact the allegations stem from events that occurred 13 years ago,
the absence of any evidence of any complaints from his patients and thus the absence of
any evidence of public harm, this court should intervene and issue an order prohibiting
the College from using the unlawfully obtained evidence. Yet these are the very
submissions that the applicant can and should present to the Discipline Committee. He
will have ample opportunity to make the argument that, for all of these reasons, the
evidence should be excluded by the Discipline Committee under s. 24(2).
[43] Put simply, there is no good reason to prohibit the Discipline Committee from
doing its job and making the s. 24(2) decision. There is no good reason for this court to

29

Sazant v. College of Physicians and Surgeons, 2011 ONSC 323, 226 C.R.R. (2d) 284 (Div. Ct.), at paras. 182185, citing and relying on Conway, supra note 13.
30

Decision of the Discipline Committee in College of Physicians and Surgeons of Ontario v. Dr. Kelly (October 22,
2007).
31

32

College of Physicians and Surgeons of Ontario v. Peel Regional Police , 252 O.A.C. 29 (Div. Ct.).
Ibid., at paras. 18 - 22.
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[44] In my view, it matters not in the application to this court that the impugned
evidence was unlawfully obtained via an invalid search warrant, or that it was excluded
and could not be used in the criminal proceeding. Nor does it matter that the police
misconduct in said criminal proceeding was deliberate or reckless or indeed in bad faith.
If the Discipline Committee has “primary jurisdiction” to decide s. 24(2) admissibility
issues in the context of the administrative proceedings that have already been commenced
then it should be allowed to do so.
[45] In sum, I am not persuaded on the facts of this case that an order under s. 24(1) of
the Charter prohibiting the College from presenting the impugned evidence to the
Discipline Committee is a remedy that is appropriate and just in the circumstances. In my
view, the Discipline Committee should be allowed to consider all the facts and
circumstances in the context of its regulatory mandate and decide the s. 24(2) issue as it
deems fair and appropriate.
Conclusion
[46] Neither destruction of evidence nor prohibition is a remedy that is appropriate and
just in the circumstances of this case. I acknowledge that there may be cases where the
circumstances are so extreme and unusual one or both of these remedies should be
granted directly by a judge of this court. This is not one of them.
[47] During their submissions, counsel for the applicant suggested that the matter
before me was of first impression and had not been decided. They directed my attention
to the Court of Appeal’s comment in Sazant:
It remains to be determined whether the College could, through the use of
the summons power obtain and rely on information in the hands of the
Crown or the police that was seized unlawfully. In my view, that issue is
properly determined on an application under ss. 8 and 24(2) of the
Charter.33

33

Sazant, supra note 23, at para. 186 (Emphasis added.).
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intervene before this tribunal has completed its work and all available remedies have
been exhausted.

[48] I agree completely with the last sentence. Except that I would add the following
four words for clarification: “to the Discipline Committee.” That is, whether the College
can use information in the hands of the police that was seized unlawfully is an issue that
is properly determined on an application to the Discipline Committee under s. 24(2) of
the Charter. Given the force of the case law directly on point, I am confident that the
Court of Appeal would accept this clarifying addendum.
Disposition
[49] Dr. Kelly’s application is dismissed. If this decision is not appealed, the
Disciplinary Committee may resume its proceeding. Dr. Kelly will be entitled to argue
that the information on the copied hard-drive should be excluded under s. 24(2) of the
Charter and the Disciplinary Committee will decide the question of admissibility as it
deems appropriate and just.
[50] This is not a case for costs. I note that the Crown specifically does not seek costs
and that the College has not asked for costs in its written or oral submissions. In any
event, even if costs had been sought by the College, I would have concluded that no costs
should be awarded. The issues raised in this application were relatively novel and their
adjudication was important in the public interest.
[51]

The application is therefore dismissed without costs.

Date: July 16, 2014

Belobaba J.
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THE MASTER OF THE ROLLS:
1. This is an appeal by The Law Society against a decision of the Queen's Bench Divisional Court given on
7th July 1992. The Divisional Court then quashed an order of the Solicitors Disciplinary Tribunal that Mr,
Andrew John Bolton be suspended from practice as a solicitor for two years and substituted an order that
he be fined £3,000. The Law Society appeal against that decision with the leave of Leggatt LJ. It is said, so
far as I know correctly, that there is no precedent for such an appeal by the Law Society.
2. Mr. Bolton is now aged 39. He was admitted as a solicitor in 1987 at the age of 33, having previously been
employed in other occupations. On his admission he set up in practice in East London with one partner.
The transaction that brought him to the attention of the Solicitors Complaints Bureau occurred in 19891990, not very long after his admission. This transaction concerned a house at 38 Studley Road, Forest
Gate, London E7. The house had been bought by Mr. Bolton's wife with the assistance of a mortgage
advance made by the Abbey National to her of some £91,000. Mrs. Bolton agreed to sell the lower ground
floor flat in that house to her brother, Mr. Egwu, for £65,000. Mr, Bolton acted as solicitor in this transaction,
apparently for his wife, his brother-in-law, and the Leeds and Holbeck Building Society, which was to
advance £45,000 odd to assist Mr. Egwu to buy the flat upon the security of the flat. Mr. Bolton duly
received a cheque for £45,000 from the Building Society. It was then his duty to hold that money in his
client account until the conveyance of the lower ground floor flat was made to his brother-in-law and
security documentation in favour of the Building Society was executed. He did not do that. Having received
the cheque on 10th May 19 89 he started, as early as 16th May, disbursing that money. In just over a
month he disbursed the whole sum, partly to mortgagees and partly to the Inland Revenue and, as to
£25,000, to his wife. The brother-in-law never paid the £20,000 which was due from him in addition to the
Building Society's advance or any part of it. The sale to the brother-in-law was never completed. The
security documentation was never executed. The money received from the Building Society was disbursed
without its receiving the security which was the condition of its making any advance.
3. None of this came to light until the Solicitors Complaints Bureau sent an investigation accountant to look at
the books of the firm at the end of August 1990. The investigation accountant found an error in the bookkeeping practice which was minor and irrelevant for present purposes. I shall henceforward ignore it. The
accountant also learnt of this shortage on the client account which by then had existed un-rectified for a
period of nearly sixteen months. The matter came to light during the visit although it was not shown in the
firm's books relating to the client account.
4. When interviewed Mr. Bolton admitted, apparently without prevarication, that these payments had been
made. He admitted that the monies received from the Building Society had been misused and
acknowledged the shortage. That shortage was, however, made good very shortly thereafter in full on llth
September 1990. That did, however, leave the Building Society-out of pocket so far as sixteen months'
interest was concerned and it issued a writ for that sum which led to the entry of judgment in default for
£9,000 odd on 7th January 1991. That judgment was satisfied.
5. Not long thereafter, on 16th January 1991, the Solicitors Complaints Bureau complained to the Solicitors
Disciplinary Tribunal that Mr. Bolton had misapplied funds received for the purpose indicated. A hearing
took place on 26th March 1991 at which Mr. Bolton represented himself and relied primarily upon an
affidavit which he had sworn. The findings and order of the Tribunal were delivered on 23rd May 1991 and
they follow the usual form. The facts were summarised and there followed a summary of the contentions
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made on behalf of the complaining party and on behalf of the respondent solicitor. There then followed the
conclusions of the Tribunal. The conclusions of the Tribunal in this instance are of great importance and I
should quote them in full. They read, after a reference to the subsidiary complaint about the book-keeping
which I have already mentioned, in this way:
"However, the matter contained in allegation (b) was of a far more serious
nature. It concerned the misuse of clients' moneys. In essence the respondent
had paid money belonging to a client Building Society to his wife. That was
wholly unacceptable. The respondent in anticipation of the completion of a
conveyancing transaction took a deliberate risk and paid out moneys which
were not available to him. The Tribunal accept that the respondent has put
matters right to the extent of repaying the advance from Leeds & Holbeck
Building Society. Interest and costs however remained outstanding. The
conveyancing system in England and Wales depends to a very great extent
upon building societies and other lending institutions being able to trust a
solicitor to handle large sums of money properly and carefully. The payment out
of moneys held on behalf of a client by a respondent to his wife would normally
be regarded very seriously indeed. Indeed it would be unusual for a respondent
in that position not to be struck off the Roll. The Tribunal are able to accept that
this respondent is an honest man and he was not stealing clients' money in a
premeditated fashion, he was naive and stupid and paid moneys out
prematurely in anticipation of formal completion of a conveyancing transaction.
He was caught out by a purchaser reneging. The Tribunal accept that the
respondent's judgment might have been clouded by his relationship by marriage
to that purchaser. It is because this respondent is young, relatively
inexperienced, and apparently more experienced in assisting legally aided
clients than dealing with conveyancing, that the Tribunal are able to consider
that his behaviour was naive and foolish but did not represent a deliberate
course of dishonest conduct. The Tribunal are therefore able to exercise
leniency and not make a striking off order. However, they do regard the
respondent's less than proper approach to the handling of clients' matters as a
very serious matter indeed and they ORDER that the respondent ... be
suspended from practice as a solicitor for the period of two years."
6. Three points stand out clearly from that paragraph. (1) The Tribunal accepted that Mr. Bolton was an
honest man. The Tribunal found that he had not stolen clients' moneys in a premeditated fashion and that
his actions did not represent a deliberate course of dishonest conduct. (2) The Tribunal considered that his
conduct was wholly unacceptable and regarded this as a very serious matter indeed. (3) In the Tribunal's
judgment such conduct would ordinarily merit striking off but the Tribunal felt able, on the facts of this case,
to make the more lenient order of suspension.
7. I pause to observe that for my part I find no fault at all in the Disciplinary Tribunal's reasoning. Mr. Bolton's
conduct, even if accepted as honest, represented a flagrant departure from the elementary rules which
bind anyone, most of all a solicitor, holding a sum of money on behalf of someone else. The fact that a
close family relationship was involved made it more, not less, necessary to act with scrupulous propriety.
There were a number of mitigating factors upon which Mr. Bolton relied and it is plain that the Disciplinary
Tribunal gave those the fullest weight but nothing could disguise the fact that Mr. Bolton's conduct was,
indeed, as the Tribunal held, "wholly unacceptable".
8. Mr. Bolton appealed against the decision of the Tribunal. During the period of appeal the order for
suspension was stayed. The Divisional Court, as I have said, gave its judgment on 7th July. At the very
outset of its judgment the court stated the principle which has been derived from McCoan v General
Medical Council [1964] 1 WLR 1107, at 113. On that page the Judicial Committee of the Privy Council said:
"Their Lordships are of opinion that Lord Parker CJ may have gone too far in In
re a Solicitor [1960] 2 QB 212 when he said that the appellate court would never
differ from sentence in cases of professional misconduct, but their Lordships
agree with Lord Goddard CJ in In re a Solicitor [1956] 1 WLR 1312 when he
said that it would require a very strong case to interfere with sentence in such a
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case, because the Disciplinary Committee are the best possible people for
weighing the seriousness of the professional misconduct."
9. It is not, I think, necessary to explore the authorities which lead up to that statement of principle at any
length since there is no controversy about the correctness of that principle which, for the last thirty years at
least, has been very clearly understood and very regularly applied. In its judgment the Divisional Court said
at page 5 A of the transcript that the misappropriation of money is a very serious matter. Later in the
judgment at 9 C of the transcript the Divisional Court described the client account of a solicitor as
"sacrosanct". With those expressions of opinion I respectfully agree. Any approach to a case such as this
must start from recognition of that as a correct starting point. Why then did the Divisional Court disturb the
decision of the Disciplinary Tribunal? There were, I think, four reasons which the Divisional Court gave in
the course of its judgment. The first, set out in a number of places, most prominently at page 8 B of the
transcript, is the finding of the Tribunal that there was no dishonesty in this case. That was a factor which
the Divisional Court attached very great importance to. Secondly, the Divisional Court drew attention to its
view that there was in practice not very much difference between an order of suspension and one of
striking off. At page 8 C of the transcript the Divisional Court said this:
"One wonders whether there is much difference in practical effect between
striking him off and suspending someone like this appellant for two years. What
chance he would have of recovering a practice after two years if he were to be
struck off the Roll and with the reputation of having been struck off seems to us
to be negligible and probably non-existent in these times. We feel bound to
differ with the approach of the Disciplinary Committee in that sense.
They were it seems to us effectively, slowly but surely, striking him off although
they did not go so far as to say so, obviously. To do that to someone who is
regarded as an honest man makes us wonder what they would have done to a
dishonest one in the circumstances."
I think it is right that in the early sentences there the words "struck off" are used when "suspended" was the
intended meaning.
11. The third reason given by the Divisional Court is that there is a disproportion between the findings of the
Disciplinary Tribunal and the penalty exacted. The fourth reason is that the Divisional Court had seen
testimonials which the Tribunal had not. These came, as the Divisional Court said, from a number of
sources and the Divisional Court took the view that the Tribunal might very well have come to the same
conclusion as the Divisional Court had it had access to that material. It is, indeed, true that the Divisional
Court had much material supportive of Mr. Bolton which had not been before the Tribunal, although some
testimonials were before it. Mr. Bolton said that he did not submit this material to the Tribunal because he
expected another hearing at which his mitigation would be presented. For my part I find that a somewhat
unconvincing submission since on his attendance before the Tribunal he was in effect pleading guilty. In
any event, if he was in doubt as to the procedure he had only to ask.
12. Before returning to the facts of this case I think it may be worth saying something in more general terms
about the principles which underlie cases such as this. The correct approach to questions of this kind has
been laid down in a number of authorities, in particular a number of unreported decisions of Lord
Donaldson of Lymington exercising the jurisdiction conferred on the Master of the Rolls by sections 13 and
49 of The Solicitors Act 1974. I do not think there is anything very surprising or very novel about the
principles which emerge from those decisions but I attempt a summary of them, which cannot of course be
exhaustive, in the hope that it may serve to make these principles better known and dispel any
misunderstanding that there may be in any quarter.
13. It is required of lawyers practising in this country that they should discharge their professional duties with
integrity, probity and complete trustworthiness- That requirement applies as much to barristers as it does to
solicitors. If I make no further reference to barristers it is because this appeal concerns a solicitor, and
where a client's moneys have been misappropriated the complaint is inevitably made against a solicitor,
since solicitors receive and handle clients' moneys and barristers do not.
14. Any solicitor who is shown to have discharged his professional duties with anything less than complete
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integrity, probity and trustworthiness must expect severe sanctions to be imposed upon him by the
Solicitors Disciplinary Tribunal. Lapses from the required high standard may, of course, take different forms
and be of varying degrees. The most serious involves proven dishonesty, whether or not leading to criminal
proceedings and criminal penalties. In such cases the Tribunal has almost invariably, no matter how strong
the mitigation advanced for the solicitor, ordered that he be struck off the Roll of Solicitors. Only
infrequently, particularly in recent years, has it been willing to order the restoration to the Roll of a solicitor
against whom serious dishonesty had been established, even after a passage of years, and even where
the solicitor had made every effort to re-establish himself and redeem his reputation. If a solicitor is not
shown to have acted dishonestly, but is shown to have fallen below the required standards of integrity,
probity and trustworthiness, his lapse is less serious but it remains very serious indeed in a member of a
profession whose reputation depends upon trust. A striking off order will not necessarily follow in such a
case, but it may well. The decision whether to strike off or to suspend will often involve a fine and difficult
exercise of judgment, to be made by the Tribunal as an informed and expert body on all the facts of the
case. Only in a very unusual and venial case of this kind would the Tribunal be likely to regard as
appropriate any order less severe than one of suspension.
15. It is important that there should be full understanding of the reasons why the Tribunal makes orders which
might otherwise seem harsh. There is, in some of these orders, a punitive element: a penalty may be
visited on a solicitor who has fallen below the standards required of his profession in order to punish him
for what he has done and to deter any other solicitor tempted to behave in the same way. Those are
traditional objects of punishment. But often the order is not punitive in intention. Particularly is this so where
a criminal penalty has been imposed and satisfied. The solicitor has paid his debt to society. There is no
need, and it would be unjust, to punish him again. In most cases the order of the Tribunal will be primarily
directed to one or other or both of two other purposes. One is to be sure that the offender does not have
the opportunity to repeat the offence. This purpose is achieved for a limited period by an order of
suspension; plainly it is hoped that experience of suspension will make the offender meticulous in his future
compliance with the required standards. The purpose is achieved for a longer period, and quite possibly
indefinitely, by an order of striking off. The second purpose is the most fundamental of all: to maintain the
reputation of the solicitors' profession as one in which every member, of whatever standing, may be trusted
to the ends of the earth. To maintain this reputation and sustain public confidence in the integrity of the
profession it is often necessary that those guilty of serious lapses are not only expelled but denied readmission. If a member of the public sells his house, very often his largest asset, and entrusts the
proceeds to his solicitor, pending re-investment in another house, he is ordinarily entitled to expect that the
solicitor will be a person whose trustworthiness is not, and never has been, seriously in question.
Otherwise, the whole profession, and the public as a whole, is injured. A profession's most valuable asset
is its collective reputation and the confidence which that inspires.
16. Because orders made by the Tribunal are not primarily punitive, it follows that considerations which would
ordinarily weigh in mitigation of punishment have less effect on the exercise of this jurisdiction than on the
ordinary run of sentences imposed in criminal cases. It often happens that a solicitor appearing before the
Tribunal can adduce a wealth of glowing tributes from his professional brethren. He can often show that for
him and his family the consequences of striking off or suspension would be little short of tragic. Often he
will say, convincingly, that he has learned his lesson and will not offend again. On applying for restoration
after striking off, all these points may be made, and the former solicitor may also be able to point to real
efforts made to re-establish himself and redeem bis reputation. All these matters are relevant and should
be considered. But none of them touches the essential issue, which is the need to maintain among
members of the public a well-founded confidence that any solicitor whom they instruct will be a person of
unquestionable integrity, probity and trustworthiness. Thus it can never be an objection to an order of
suspension in an appropriate case that the solicitor may be unable to re-establish his practice when the
period of suspension is past. If that proves, or appears likely to be, so the consequence for the individual
and his family may be deeply unfortunate and unintended. But it does not make suspension the wrong
order if it is otherwise right. The reputation of the profession is more important than the fortunes of any
individual member. Membership of a profession brings many benefits, but that is a part of the price.
17. I return then to consider the four reasons given by the Divisional Court for disturbing the order of the
Tribunal. The first is the emphasis on the finding that Mr. Bolton had not been dishonest. I have already
read in full the Tribunal's very carefully drafted conclusions. It has to be borne in mind that the Tribunal
made its order very fully aware of the conclusion that it had reached concerning Mr. Bolton's honesty. It
cannot sensibly be said to have overlooked its conclusions in that regard. So far as the difference between
striking off and suspension are concerned, I find it difficult to think that the Divisional Court could have
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expected to bring more insight to bear on that quest ion than a Tribunal with a majority of practising
solicitors among its members. The consequences of suspension would be something of which they would
be vividly aware. Nonetheless, they concluded that suspension was the minimum sanction which they
could impose in the present circumstances. Quite apart from that it is, of course, clear that there is a
substantial difference between these two forms of order. At the end of a period of suspension a solicitor is
able to seek employment, or seek to re-establish himself in partnership, perhaps subject to such conditions
as the Law Society see fit to attach to his practising certificate. But that puts him in quite a different position
from a solicitor who has been struck off, who cannot practice at all as a solicitor unless or until he is
restored to the Roll.
18. So far as the finding of disproportion between the findings of the Tribunal and the penalty are concerned, I
do not for my part understand how suspension can be said to be a disproportionate order in a case of
conduct described, and rightly described, by the Tribunal, as "wholly unacceptable" and "very serious
indeed".
19. In my judgment, the Divisional Court was doing, no doubt unwittingly, exactly what authority says the court
should not do, namely substitute its own view on penalty for that of the professional Tribunal. It is true, as
the Divisional Court found, that there was a good deal of material in the mitigation which it did have the
opportunity to consider and the Tribunal did not. That cannot, however, be of more than limited weight for
reasons that I have endeavoured to explain. It seems to me inconceivable that the Tribunal would have
thought it appropriate to impose a fine even if all this material had been before it. In my judgment,
therefore, the Divisional Court gave no good reasons for interfering with the decision of the Tribunal and
acted contrary to settled principles in doing so. In the ordinary way I would without hesitation allow this
appeal and restore the order of the Disciplinary Tribunal. In the present circumstances, however, a real
question arises as to what should be done now, having regard to the time which has elapsed in the course
of these proceedings, none of it due, I should say, to the Disciplinary Tribunal itself, or to either of: these
parties. The fact, however, is that, as a result of the various stays that have been granted in the course of
these proceedings, the order of suspension has never taken effect and it would, in my judgment, be
oppressive to reinstate the Tribunal's order two-and-a-half years after the order was made, and sixteen
months after the Divisional Court quashed it. The Law Society acknowledge the force of this contention and
are more concerned in this appeal to allay misunderstanding and obtain a clear statement of practice and
principle than to achieve the suspension of Mr. Bolton from practice. It was suggested that the Court might
allow the appeal and award the Law Society their costs in the Divisional Court where both sides were
ordered to bear their own costs. That is a possible course but to my mind a rather artificial and unattractive
one. I have made clear that in my judgment the Divisional Court erred but since, in the circumstances, the
penalty it imposed will not be quashed I decline to allow the appeal simply in order to disturb its order for
costs. I would, therefore, dismiss the Law Society's appeal, making clear that in my opinion, on the quite
exceptional facts of this case, the appeal was properly brought. I observe that the Law Society have
achieved their substantial objective. I would not, however, wish to give the impression that appeals by the
Law Society in situations of this kind should be other than quite exceptional.
20. LORD JUSTICE ROSE: I agree with the order proposed and I also agree with the reasons given by my
Lord, the Master of the Rolls.
21. LORD JUSTICE WAITE: I also agree with the order proposed by the Master of the Rolls.
Order: Appeal dismissed. No order as to costs.
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Rothstein, Cromwell, Moldaver, Karakatsanis and
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Présents : La juge en chef McLachlin et les juges
LeBel, Fish, Abella, Rothstein, Cromwell, Moldaver,
Karakatsanis et Wagner.

ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

EN APPEL DE LA COUR D’APPEL DE L’ONTARIO

Constitutional law — Charter of Rights — Right to se
curity of person — Freedom of expression — Criminal law
— Prostitution — Common bawdy-house — Living on
avails of prostitution — Communicating in public for pur
poses of prostitution — Prostitutes challenging consti
tutionality of prohibitions on bawdy-houses, living on
avails of prostitution and communicating in public for
purposes of prostitution under Criminal Code — Pros
titutes alleging impugned provisions violate s. 7 security
of the person rights by preventing implementation of safety
measures that could protect them from violent clients —
Prostitutes also alleging prohibition on communicating
in public for purposes of prostitution infringes freedom of
expression guarantee — Canadian Charter of Rights and
Freedoms, ss. 1, 2(b), 7 — Criminal Code, R.S.C. 1985, c.
C-46, ss. 197(1), 210, 212(1)(j), 213(1)(c).

Droit constitutionnel — Charte des droits — Droit
à la sécurité de la personne — Liberté d’expression —
Droit criminel — Prostitution — Maisons de débauche
— Proxénétisme — Communiquer en public à des fins
de prostitution — Contestation par des prostituées des
dispositions du Code criminel qui interdisent les maisons
de débauche, le proxénétisme et la communication en
public à des fins de prostitution — Allégation selon
laquelle ces dispositions portent atteinte au droit à la
sécurité de la personne garanti à l’art. 7 en empêchant
les prostituées de prendre des mesures susceptibles de les
protéger contre la violence de certains clients — Allé
gation supplémentaire suivant laquelle l’interdiction de
communiquer en public à des fins de prostitution porte
atteinte à la liberté d’expression garantie aux prostituées
— Charte canadienne des droits et libertés, art. 1, 2b),
7 — Code criminel, L.R.C. 1985, ch. C-46, art. 197(1),
210, 212(1)j), 213(1)c).

* A judgment was issued on January 17, 2014, amending para. 164
of both versions of the reasons. The amendments are included in
these reasons.

* Un jugement a été rendu le 17 janvier 2014, modifiant le par. 164
des deux versions des motifs. Les modifications ont été incor
porées dans les présents motifs.

2013 SCC 72 (CanLII)

1102

CANADA (PROCUREUR GÉNÉRAL)

c.

BEDFORD

1103

Courts — Decisions — Stare decisis — Standard of
review — Prostitutes challenging constitutionality of
prohibitions on bawdy-houses, living on avails of pros
titution and communicating in public for purposes of
prostitution under Criminal Code — Under what cir
cumstances application judge could revisit conclusions
of Supreme Court of Canada in Prostitution Reference
which upheld bawdy-house and communicating prohi
bitions — Degree of deference owed to application
judge’s findings on social and legislative facts.

Tribunaux — Décisions — Stare decisis — Norme de
contrôle — Contestation par des prostituées des dispo
sitions du Code criminel qui interdisent les maisons de
débauche, le proxénétisme et la communication en public
à des fins de prostitution — À quelles conditions un juge de
première instance peut-il réexaminer les conclusions de la
Cour suprême du Canada dans le Renvoi sur la prostitution
selon lesquelles les interdictions visant les maisons de
débauche et la communication sont valides? — Degré
de déférence que commandent les conclusions du juge de
première instance sur des faits sociaux ou législatifs.

B, L and S, current or former prostitutes, brought
an application seeking declarations that three provisions
of the Criminal Code, R.S.C. 1985, c. C-46, which crim
inalize various activities related to prostitution, infringe
their rights under s. 7 of the Charter: s. 210 makes it an
offence to keep or be in a bawdy-house; s. 212(1)(j) pro
hibits living on the avails of prostitution; and, s. 213(1)(c)
prohibits communicating in public for the purposes of
prostitution. They argued that these restrictions on pros
titution put the safety and lives of prostitutes at risk, by
preventing them from implementing certain safety mea
sures — such as hiring security guards or “screening”
potential clients — that could protect them from vio
lence. B, L and S also alleged that s. 213(1)(c) infringes
the freedom of expression guarantee under s. 2(b) of the
Charter, and that none of the provisions are saved under
s. 1.

B, L et S — trois prostituées ou ex-prostituées — ont
sollicité un jugement déclarant que trois dispositions du
Code criminel, L.R.C. 1985, ch. C-46, qui criminalisent
diverses activités liées à la prostitution, portent atteinte
au droit que leur garantit l’art. 7 de la Charte : l’art. 210
crée l’acte criminel de tenir une maison de débauche ou
de s’y trouver; l’al. 212(1)j) interdit de vivre des produits
de la prostitution d’autrui; l’al. 213(1)c) interdit la
communication en public à des fins de prostitution. Elles
font valoir que ces restrictions apportées à la prostitution
compromettent la sécurité et la vie des prostituées en ce
qu’elles les empêchent de prendre certaines mesures de
protection contre les actes de violence, telles l’embauche
d’un garde ou l’évaluation préalable du client. Elles
ajoutent que l’al. 213(1)c) porte atteinte à la liberté
d’expression garantie à l’al. 2b) de la Charte et qu’aucune
des dispositions n’est sauvegardée par l’article premier.

The Ontario Superior Court of Justice granted the
application, declaring, without suspension, that each of
the impugned Criminal Code provisions violated the
Charter and could not be saved by s. 1. The Ontario
Court of Appeal agreed s. 210 was unconstitutional
and struck the word “prostitution” from the definition
of “common bawdy-house” as it applies to s. 210, how
ever it suspended the declaration of invalidity for
12 months. The court declared that s. 212(1)(j) was an
unjustifiable violation of s. 7, ordering the reading in
of words to clarify that the prohibition on living on the
avails of prostitution applies only to those who do so
“in circumstances of exploitation”. It further held the
communicating prohibition under s. 213(1)(c) did not
violate either s. 2(b) or s. 7. The Attorneys General ap
peal from the declaration that ss. 210 and 212(1)(j) of the
Code are unconstitutional. B, L and S cross-appeal on
the constitutionality of s. 213(1)(c) and in respect of the
s. 210 remedy.

La Cour supérieure de justice de l’Ontario a fait
droit à la demande et déclaré, sans effet suspensif, que
chacune des dispositions contestées du Code criminel
porte atteinte à un droit ou à une liberté garantis par la
Charte et ne peut être sauvegardée par application de
l’article premier. La Cour d’appel de l’Ontario a con
venu de l’inconstitutionnalité de l’art. 210 et radié le mot
« prostitution » de la définition de « maison de débau
che » applicable à cette disposition, mais elle a suspendu
l’effet de la déclaration d’invalidité pendant 12 mois.
Elle a statué que l’al. 212(1)j) constitue une atteinte
injustifiable au droit garanti à l’art. 7 et ordonné d’inter
préter la disposition de manière que l’interdiction vise
seulement les personnes qui vivent de la prostitution
d’autrui « dans des situations d’exploitation », comme
si ces mots y étaient employés. Elle a par ailleurs estimé
que l’interdiction de communiquer prévue à l’al. 213(1)
c) n’est attentatoire ni à la liberté garantie par l’al. 2b), ni
au droit que consacre l’art. 7. Les procureurs généraux
se pourvoient contre la déclaration d’inconstitution
nalité de l’art. 210 et de l’al. 212(1)j) du Code. B, L et S
se pourvoient de manière incidente relativement à la
constitutionnalité de l’al. 213(1)c) et à la mesure prise
pour remédier à l’inconstitutionnalité de l’art. 210.
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Held: The appeals should be dismissed and the crossappeal allowed. Section 210, as it relates to prostitution,
and ss. 212(1)(j) and 213(1)(c) of the Criminal Code are
declared to be inconsistent with the Charter. The word
“prostitution” is struck from the definition of “common
bawdy-house” in s. 197(1) of the Criminal Code as it
applies to s. 210 only. The declaration of invalidity should
be suspended for one year.

Arrêt : Les pourvois sont rejetés, et le pourvoi
incident est accueilli. L’article 210, en ce qui concerne
la prostitution, et les al. 212(1)j) et 213(1)c) du Code
criminel sont déclarés incompatibles avec la Charte.
Le mot « prostitution » est supprimé de la définition de
« maison de débauche » figurant au par. 197(1) du Code
criminel pour les besoins de l’art. 210 uniquement. L’effet
de la déclaration d’invalidité est suspendu pendant un an.

The three impugned provisions, primarily concerned
with preventing public nuisance as well as the exploitation
of prostitutes, do not pass Charter muster: they infringe
the s. 7 rights of prostitutes by depriving them of security
of the person in a manner that is not in accordance with
the principles of fundamental justice. It is not necessary
to determine whether this Court should depart from or
revisit its conclusion in the Prostitution Reference that
s. 213(1)(c) does not violate s. 2(b) since it is possible to
resolve this case entirely on s. 7 grounds.

Les trois dispositions contestées, qui visent principale
ment à empêcher les nuisances publiques et l’exploitation
des prostituées, ne résistent pas au contrôle constitution
nel. Elles portent atteinte au droit à la sécurité de la
personne que l’art. 7 garantit aux prostituées, et ce, d’une
manière non conforme aux principes de justice fonda
mentale. Point n’est besoin de déterminer si notre Cour
devrait rompre avec la conclusion qu’elle a tirée dans le
Renvoi sur la prostitution, à savoir que l’al. 213(1)c) ne
porte pas atteinte à la liberté garantie à l’al. 2b), ou la
réexaminer, puisqu’il est possible de trancher en l’espèce
sur le fondement du seul art. 7.

The common law principle of stare decisis is subor
dinate to the Constitution and cannot require a court to
uphold a law which is unconstitutional. However, a lower
court is not entitled to ignore binding precedent, and
the threshold for revisiting a matter is not an easy one
to reach. The threshold is met when a new legal issue is
raised, or if there is a significant change in the circum
stances or evidence. In this case, the application judge
was entitled to rule on the new legal issues of whether
the laws in question violated the security of the person
interests under s. 7, as the majority decision of this
Court in the Prostitution Reference was based on the s. 7
physical liberty interest alone. Furthermore, the principles
of fundamental justice considered in the Prostitution
Reference dealt with vagueness and the permissibility
of indirect criminalization. The principles raised in this
case — arbitrariness, overbreadth, and gross dispro
portionality — have, to a large extent, developed only in
the last 20 years. The application judge was not, how
ever, entitled to decide the question of whether the com
munication provision is a justified limit on freedom of
expression. That issue was decided in the Prostitution
Reference and was binding on her.

La règle du stare decisis issue de la common law est
subordonnée à la Constitution et ne saurait avoir pour
effet d’obliger un tribunal à valider une loi inconstitu
tionnelle. Une juridiction inférieure ne peut toutefois pas
faire abstraction d’un précédent qui fait autorité, et la
barre est haute lorsqu’il s’agit d’en justifier le réexamen.
Les conditions sont réunies lorsqu’une nouvelle question
de droit se pose ou qu’il y a modification importante
de la situation ou de la preuve. En l’espèce, la juge de
première instance pouvait trancher la question nouvelle
de savoir si les dispositions en cause portent atteinte ou
non au droit à la sécurité de la personne garanti à l’art. 7
car, dans le Renvoi sur la prostitution, les juges majo
ritaires de la Cour statuent uniquement en fonction du
droit à la liberté physique de la personne garanti par
l’art. 7. Qui plus est, dans le Renvoi sur la prostitution,
les principes de justice fondamentale sont examinés
sous l’angle de l’imprécision de la criminalisation indi
recte et de l’acceptabilité de celle-ci. En l’espèce, ce
sont le caractère arbitraire, la portée trop grande et le
caractère totalement disproportionné qui sont allégués,
des notions qui ont en grande partie vu le jour au cours
des 20 dernières années. La juge de première instance
n’était cependant pas admise à trancher la question de
savoir si la disposition sur la communication constitue
une limitation justifiée de la liberté d’expression. Notre
Cour s’était prononcée sur ce point dans le Renvoi sur la
prostitution, et la juge était liée par cette décision.

The application judge’s findings on social and leg
islative facts are entitled to deference. The standard of
review for findings of fact — whether adjudicative,

Les conclusions tirées en première instance sur des
faits sociaux ou législatifs commandent la déférence. La
norme de contrôle applicable aux conclusions de fait —
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social, or legislative — remains palpable and overriding
error.

qu’elles portent sur les faits en litige, des faits sociaux ou
des faits législatifs — demeure celle de l’erreur manifeste
et dominante.

The impugned laws negatively impact security of
the person rights of prostitutes and thus engage s. 7.
The proper standard of causation is a flexible “sufficient
causal connection” standard, as correctly adopted by the
application judge. The prohibitions all heighten the risks
the applicants face in prostitution — itself a legal activ
ity. They do not merely impose conditions on how prosti
tutes operate. They go a critical step further, by imposing
dangerous conditions on prostitution; they prevent peo
ple engaged in a risky — but legal — activity from taking
steps to protect themselves from the risks. That causal
connection is not negated by the actions of third-party
johns and pimps, or prostitutes’ so-called choice to en
gage in prostitution. While some prostitutes may fit the
description of persons who freely choose (or at one time
chose) to engage in the risky economic activity of pros
titution, many prostitutes have no meaningful choice
but to do so. Moreover, it makes no difference that the
conduct of pimps and johns is the immediate source
of the harms suffered by prostitutes. The violence of a
john does not diminish the role of the state in making a
prostitute more vulnerable to that violence.

Les dispositions contestées ont un effet préjudiciable
sur la sécurité des prostituées et mettent donc en jeu le
droit garanti à l’art. 7. La norme qui convient est celle du
« lien de causalité suffisant », appliquée avec souplesse,
celle retenue à juste titre par la juge de première instance.
Les interdictions augmentent tous les risques auxquels
s’exposent les demanderesses lorsqu’elles se livrent
à la prostitution, une activité qui est en soi légale. Elles
ne font pas qu’encadrer la pratique de la prostitution.
Elles franchissent un pas supplémentaire déterminant
par l’imposition de conditions dangereuses à la pratique
de la prostitution : elles empêchent des personnes qui se
livrent à une activité risquée, mais légale, de prendre des
mesures pour assurer leur propre protection. Le lien de
causalité n’est pas rendu inexistant par les actes de tiers
(clients et proxénètes) ou le prétendu choix des intéressées
de se prostituer. Bien que certaines prostituées puissent
correspondre au profil de celle qui choisit librement de se
livrer à l’activité économique risquée qu’est la prostitution
(ou qui a un jour fait ce choix), de nombreuses prostituées
n’ont pas vraiment d’autre solution que la prostitution. De
plus, le fait que le comportement des proxénètes et des
clients soit la source immédiate des préjudices subis par
les prostituées ne change rien. La violence d’un client ne
diminue en rien la responsabilité de l’État qui rend une
prostituée plus vulnérable à cette violence.

The applicants have also established that the depri
vation of their security of the person is not in accordance
with the principles of fundamental justice: principles
that attempt to capture basic values underpinning our
constitutional order. This case concerns the basic values
against arbitrariness (where there is no connection be
tween the effect and the object of the law), overbreadth
(where the law goes too far and interferes with some
conduct that bears no connection to its objective), and
gross disproportionality (where the effect of the law is
grossly disproportionate to the state’s objective). These
are three distinct principles, but overbreadth is related
to arbitrariness, in that the question for both is whether
there is no connection between the law’s effect and its
objective. All three principles compare the rights in
fringement caused by the law with the objective of the
law, not with the law’s effectiveness; they do not look to
how well the law achieves its object, or to how much of
the population the law benefits or is negatively impacted.
The analysis is qualitative, not quantitative. The question
under s. 7 is whether anyone’s life, liberty or security of
the person has been denied by a law that is inherently

Les demanderesses ont également établi que l’atteinte
à leur droit à la sécurité n’est pas conforme aux principes
de justice fondamentale, lesquels sont censés intégrer
les valeurs fondamentales qui sous-tendent notre ordre
constitutionnel. Dans la présente affaire, les valeurs fon
damentales qui nous intéressent s’opposent à l’arbitraire
(absence de lien entre l’effet de la loi et son objet), à la
portée excessive (la disposition va trop loin et empiète
sur quelque comportement sans lien avec son objectif)
et à la disproportion totale (l’effet de la disposition est
totalement disproportionné à l’objectif de l’État). Il s’agit
de trois notions distinctes, mais la portée excessive est
liée au caractère arbitraire en ce que l’absence de lien
entre l’effet de la disposition et son objectif est commune
aux deux. Les trois notions supposent de comparer
l’atteinte aux droits qui découle de la loi avec l’objectif
de la loi, et non avec son efficacité; elles ne s’intéres
sent pas à la réalisation de l’objectif législatif ou au pour
centage de la population qui bénéficie de l’application de
la loi ou qui en pâtit. L’analyse se veut qualitative, et non
quantitative. La question que commande l’art. 7 est celle
de savoir si une disposition législative intrinsèquement
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bad; a grossly disproportionate, overbroad, or arbitrary
effect on one person is sufficient to establish a breach of
s. 7.

mauvaise prive qui que ce soit du droit à la vie, à la
liberté ou à la sécurité de sa personne; un effet totalement
disproportionné, excessif ou arbitraire sur une seule
personne suffit pour établir l’atteinte au droit garanti à
l’art. 7.

Applying these principles to the impugned provi
sions, the negative impact of the bawdy-house prohi
bition (s. 210) on the applicants’ security of the person is
grossly disproportionate to its objective of preventing public
nuisance. The harms to prostitutes identified by the courts
below, such as being prevented from working in safer fixed
indoor locations and from resorting to safe houses, are
grossly disproportionate to the deterrence of community
disruption. Parliament has the power to regulate against
nuisances, but not at the cost of the health, safety and
lives of prostitutes. Second, the purpose of the living
on the avails of prostitution prohibition in s. 212(1)(j)
is to target pimps and the parasitic, exploitative conduct
in which they engage. The law, however, punishes every
one who lives on the avails of prostitution without dis
tinguishing between those who exploit prostitutes and
those who could increase the safety and security of pros
titutes, for example, legitimate drivers, managers, or body
guards. It also includes anyone involved in business with
a prostitute, such as accountants or receptionists. In
these ways, the law includes some conduct that bears
no relation to its purpose of preventing the exploitation
of prostitutes. The living on the avails provision is con
sequently overbroad. Third, the purpose of the commu
nicating prohibition in s. 213(1)(c) is not to eliminate
street prostitution for its own sake, but to take prostitu
tion off the streets and out of public view in order to
prevent the nuisances that street prostitution can cause.
The provision’s negative impact on the safety and lives
of street prostitutes, who are prevented by the commu
nicating prohibition from screening potential clients
for intoxication and propensity to violence, is a grossly
disproportionate response to the possibility of nuisance
caused by street prostitution.

Si l’on applique ces notions aux dispositions
contestées, l’effet préjudiciable de l’interdiction des
maisons de débauche (art. 210) sur le droit à la sécurité
des demanderesses est totalement disproportionné à
l’objectif de prévenir les nuisances publiques. Les pré
judices subis par les prostituées selon les juridictions
inférieures (p. ex. le fait de ne pouvoir travailler dans un
lieu fixe, sûr et situé à l’intérieur, ni avoir recours à un
refuge sûr) sont totalement disproportionnés à l’objectif
de réprimer le désordre public. Le législateur a le pouvoir
de réprimer les nuisances, mais pas au prix de la santé, de
la sécurité et de la vie des prostituées. L’interdiction faite
à l’al. 212(1)j) de vivre des produits de la prostitution
d’autrui vise à réprimer le proxénétisme, ainsi que le
parasitisme et l’exploitation qui y sont associés. Or,
la disposition vise toute personne qui vit des produits
de la prostitution d’autrui sans établir de distinction
entre celui qui exploite une prostituée et celui qui peut
accroître la sécurité d’une prostituée (tel le chauffeur,
le gérant ou le garde du corps véritable). La disposition
vise également toute personne qui fait affaire avec une
prostituée, y compris un comptable ou un réceptionniste.
Certains actes sans aucun rapport avec l’objectif de pré
venir l’exploitation des prostituées tombent ainsi sous le
coup de la loi. La disposition sur le proxénétisme a donc
une portée excessive. L’alinéa 213(1)c), qui interdit la
communication, vise non pas à éliminer la prostitution
dans la rue comme telle, mais bien à sortir la prostitu
tion de la rue et à la soustraire au regard du public afin
d’empêcher les nuisances susceptibles d’en découler.
Son effet préjudiciable sur le droit à la sécurité et à la vie
des prostituées de la rue, du fait que ces dernières sont
empêchées de communiquer avec leurs clients éventuels
afin de déterminer s’ils sont intoxiqués ou enclins à la
violence, est totalement disproportionné au risque de
nuisance causée par la prostitution de la rue.

While the Attorneys General have not seriously argued
that the laws, if found to infringe s. 7, can be justified un
der s. 1, some of their arguments under s. 7 are properly
addressed at this stage of the analysis. In particular, they
attempt to justify the living on the avails provision on the
basis that it must be drafted broadly in order to capture
all exploitative relationships. However, the law not only
catches drivers and bodyguards, who may actually be
pimps, but it also catches clearly non-exploitative rela
tionships, such as receptionists or accountants who work

Même si les procureurs généraux ne prétendent
pas sérieusement que, si elles sont jugées contraires à
l’art. 7, les dispositions en cause peuvent être justifiées
en vertu de l’article premier, certaines des thèses qu’ils
défendent en fonction de l’art. 7 sont reprises à juste
titre à cette étape de l’analyse. En particulier, ils tentent
de justifier la disposition sur le proxénétisme par la
nécessité d’un libellé général afin que tombent sous le
coup de son application toutes les relations emprein
tes d’exploitation. Or, la disposition vise non seulement
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with prostitutes. The law is therefore not minimally im
pairing. Nor, at the final stage of the s. 1 inquiry, is the
law’s effect of preventing prostitutes from taking mea
sures that would increase their safety, and possibly
save their lives, outweighed by the law’s positive effect of
protecting prostitutes from exploitative relationships. The
impugned laws are not saved by s. 1.

le chauffeur ou le garde du corps, qui peut en réalité
être un proxénète, mais aussi la personne qui entretient
avec la prostituée des rapports manifestement dénués
d’exploitation (p. ex. un réceptionniste ou un compta
ble). La disposition n’équivaut donc pas à une atteinte
minimale. Pour les besoins du dernier volet de l’analyse
fondée sur l’article premier, son effet bénéfique — proté
ger les prostituées contre l’exploitation — ne l’emporte
pas non plus sur son effet qui empêche les prostituées
de prendre des mesures pour accroître leur sécurité et,
peut-être, leur sauver la vie. Les dispositions contestées
ne sont pas sauvegardées par application de l’article pre
mier.

Concluding that each of the challenged provisions
violates the Charter does not mean that Parliament is
precluded from imposing limits on where and how pros
titution may be conducted, as long as it does so in a way
that does not infringe the constitutional rights of pros
titutes. The regulation of prostitution is a complex and
delicate matter. It will be for Parliament, should it choose
to do so, to devise a new approach, reflecting different
elements of the existing regime. Considering all the
interests at stake, the declaration of invalidity should be
suspended for one year.

La conclusion que les dispositions contestées portent
atteinte à des droits garantis par la Charte ne dépouille
pas le législateur du pouvoir de décider des lieux et des
modalités de la prostitution, à condition qu’il exerce ce
pouvoir sans porter atteinte aux droits constitutionnels des
prostituées. L’encadrement de la prostitution est un sujet
complexe et délicat. Il appartiendra au législateur, s’il le
juge opportun, de concevoir une nouvelle approche qui
intègre les différents éléments du régime actuel. Au vu de
l’ensemble des intérêts en jeu, il convient de suspendre
l’effet de la déclaration d’invalidité pendant un an.
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Version française du jugement de la Cour rendu
par

[1] The Chief Justice — It is not a crime in
Canada to sell sex for money. However, it is a crime
to keep a bawdy-house, to live on the avails of pros
titution or to communicate in public with respect
to a proposed act of prostitution. It is argued that
these restrictions on prostitution put the safety and
lives of prostitutes at risk, and are therefore uncon
stitutional.

[1] La Juge en chef — Au Canada, offrir ses ser
vices sexuels contre de l’argent n’est pas un crime.
Par contre, tenir une maison de débauche, vivre des
produits de la prostitution d’autrui ou communiquer
avec quelqu’un en public en vue d’un acte de prosti
tution constituent des actes criminels. On fait valoir
que ces restrictions apportées à la prostitution com
promettent la sécurité et la vie des prostituées et
qu’elles sont de ce fait inconstitutionnelles.

[2] These appeals and the cross-appeal are not
about whether prostitution should be legal or not.
They are about whether the laws Parliament has en
acted on how prostitution may be carried out pass
constitutional muster. I conclude that they do not.
I would therefore make a suspended declaration
of invalidity, returning the question of how to deal
with prostitution to Parliament.

[2] Les pourvois et le pourvoi incident ne visent
pas à déterminer si la prostitution doit être légale
ou non, mais bien si les dispositions adoptées par le
législateur fédéral pour encadrer sa pratique résis
tent au contrôle constitutionnel. Je conclus qu’elles
n’y résistent pas. Je suis donc d’avis de les invalider
avec effet suspensif et de renvoyer la question au
législateur afin qu’il redéfinisse les modalités de cet
encadrement.

I. The Case

I. Le dossier

[3] Three applicants, all current or former prosti
tutes, brought an application seeking declarations
that three provisions of the Criminal Code, R.S.C.
1985, c. C-46, are unconstitutional.

[3] Les demanderesses — trois prostituées ou exprostituées — ont sollicité un jugement qui déclare
inconstitutionnelles trois dispositions du Code
criminel, L.R.C. 1985, ch. C-46.

[4] The three impugned provisions criminalize
various activities related to prostitution. They are
primarily concerned with preventing public nui
sance, as well as the exploitation of prostitutes. Sec
tion 210 makes it an offence to be an inmate of a
bawdy-house, to be found in a bawdy-house without
lawful excuse, or to be an owner, landlord, lessor, ten
ant, or occupier of a place who knowingly permits
it to be used as a bawdy-house. Section 212(1)(j)
makes it an offence to live on the avails of another’s
prostitution. Section 213(1)(c) makes it an offence
to either stop or attempt to stop, or communicate or
attempt to communicate with, someone in a public
place for the purpose of engaging in prostitution or
hiring a prostitute.

[4] Les trois dispositions contestées criminalisent
diverses activités liées à la prostitution. Elles visent
principalement à empêcher les nuisances publiques
et l’exploitation des prostituées. Suivant l’art. 210,
est coupable d’une infraction quiconque, selon le
cas, habite une maison de débauche, est trouvé, sans
excuse légitime, dans une maison de débauche ou,
en qualité de propriétaire, locateur, occupant ou loca
taire d’un local, en permet sciemment l’utilisation
comme maison de débauche. L’alinéa 212(1)j) dispose
qu’est coupable d’un acte criminel quiconque vit des
produits de la prostitution d’autrui. L’alinéa 213(1)c)
crée l’infraction d’arrêter ou de tenter d’arrêter une
personne ou de communiquer ou de tenter de com
muniquer avec elle dans un endroit public dans le but
de se livrer à la prostitution ou de retenir les services
sexuels d’une personne qui s’y livre.
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[5] However, prostitution itself is not illegal. It
is not against the law to exchange sex for money.
Under the existing regime, Parliament has confined
lawful prostitution to two categories: street pros
titution and “out-calls” — where the prostitute goes
out and meets the client at a designated location,
such as the client’s home. This reflects a policy
choice on Parliament’s part. Parliament is not pre
cluded from imposing limits on where and how
prostitution may be conducted, as long as it does
so in a way that does not infringe the constitutional
rights of prostitutes.

[5] Or, la prostitution n’est pas elle-même illégale.
Échanger des services sexuels contre de l’argent n’est
pas contraire à la loi. Le régime actuel ne permet que
deux types de prostitution : celle qui se pratique dans
la rue et celle qui est « itinérante », où la prostituée
se déplace pour aller à la rencontre de son client
dans un endroit convenu, chez lui par exemple. Cette
limitation témoigne d’un choix de politique générale
du législateur. Il est loisible à ce dernier de limiter les
modalités et les lieux d’exercice de la prostitution à
condition qu’il le fasse sans porter atteinte aux droits
constitutionnels des prostituées.

[6] The applicants allege that all three provisions
infringe s. 7 of the Canadian Charter of Rights
and Freedoms by preventing prostitutes from im
plementing certain safety measures — such as hir
ing security guards or “screening” potential clients
— that could protect them from violent clients.
The applicants also allege that s. 213(1)(c) in
fringes s. 2(b) of the Charter, and that none of the
provisions are saved under s. 1.

[6] Les demanderesses soutiennent que les dis
positions portent toutes trois atteinte au droit garanti
à l’art. 7 de la Charte canadienne de droits et liber
tés en ce qu’elles empêchent les prostituées de pren
dre certaines mesures pour se prémunir contre les
actes de violence, telles l’embauche d’un garde ou
l’évaluation préalable du client. Elles ajoutent que
l’al. 213(1)c) porte atteinte à une liberté garantie à
l’al. 2b) de la Charte et qu’aucune des dispositions
n’est sauvegardée par l’article premier.

[7] The backgrounds of the three applicants as
revealed in their evidence were reviewed in the ap
plication judge’s decision (2010 ONSC 4264, 102
O.R. (3d) 321).

[7] Dans sa décision, la juge de première instance
relate l’histoire personnelle de chacune des trois
demanderesses à partir de leurs témoignages (2010
ONSC 4264, 102 O.R. (3d) 321).

[8] Terri Jean Bedford was born in Collingwood,
Ontario, in 1959, and as of 2010 had 14 years of
experience working as a prostitute in various Can
adian cities. She worked as a street prostitute, a mas
sage parlour attendant, an escort, an owner and
manager of an escort agency, and a dominatrix.
Ms. Bedford had a difficult childhood and ado
lescence during which she was subjected to various
types of abuse. She also encountered brutal violence
throughout her career — largely, she stated, while
working on the street. In her experience, indoor
prostitution is safer than prostitution on the street,
although she conceded that safety of an indoor lo
cation can vary. Ms. Bedford has been convicted
of both keeping and being an inmate of a common
bawdy-house, for which she has paid a number of
fines and served 15 months in jail.

[8] Terri Jean Bedford est née en 1959 à Colling
wood, en Ontario. En 2010, elle se prostituait depuis
14 ans et avait travaillé dans différentes villes cana
diennes. Elle a été tour à tour prostituée dans la rue,
employée de salon de massage, escorte, propriétaire
et directrice d’une agence d’escortes, puis domina
trice. Elle a connu une enfance et une adolescence
difficiles pendant lesquelles elle a subi divers types
de violence. Elle a également été victime d’actes de
violence pendant ses années de prostitution, sur
tout, a-t-elle expliqué, lorsqu’elle travaillait dans
la rue. Elle en conclut que la prostitution prati
quée à l’intérieur est moins risquée que la prostitu
tion dans la rue, même si elle reconnaît que la
sécurité à l’intérieur peut varier d’un lieu à l’autre.
Mme Bedford a été déclarée coupable d’avoir tenu
et habité une maison de débauche, deux infractions
qui lui ont valu des amendes et une peine d’empri
sonnement de 15 mois.
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[9] When she ran an escort service in the 1980s,
Ms. Bedford instituted various safety measures,
including: ensuring someone else was on location
during in-calls, except during appointments with
well-known clients; ensuring that women were taken
to and from out-call appointments by a boyfriend,
husband, or professional driver; if an appointment
was at a hotel, calling the hotel to verify the client’s
name and hotel room number; if an appointment
was at a client’s home, calling the client’s phone to
ensure it was the correct number; turning down ap
pointments from clients who sounded intoxicated;
and verifying that credit card numbers matched
the names of clients. She claimed she was not
aware of any incidents of violence by the clientele
towards her employees during that time. At some
point in the 1990s, Ms. Bedford ran the Bondage
Bungalow, where she offered dominatrix services.
She also instituted various safety measures at this
establishment, and claimed she only experienced
one incident of “real violence” (appli
c ation
decision, at para. 30).

[9] Lorsqu’elle dirigeait un service d’escortes
dans les années 1980, Mme Bedford prenait diverses
mesures de sécurité, dont les suivantes. Assurer la
présence sur place d’une autre personne lors de la
visite d’un nouveau client; faire en sorte que la pros
tituée soit amenée au lieu de rendez-vous, puis en
soit ramenée par son petit ami, son mari ou un chauf
feur; appeler l’hôtel où le rendez-vous est donné
pour vérifier le nom du client et le numéro de sa
chambre; composer le numéro de téléphone du client
pour s’assurer que c’était le bon lorsque la rencontre
avait lieu chez le client; refuser tout rendez-vous à
un client qui semblait intoxiqué; s’assurer que le
numéro de carte de crédit correspondait au nom
du client. Pour autant qu’elle sache, aucune de ses
employées n’a été victime d’actes de violence de la
part de clients pendant cette période. À un certain
moment au cours des années 1990, Mme Bedford a
ouvert le « Bondage Bungalow » où elle a offert des
services de dominatrice. Elle y a également pris des
mesures de sécurité et n’a connu qu’un seul incident
de [TRADUCTION] « violence véritable » (décision de
première instance, par. 30).

[10] Ms. Bedford is not currently working in
prostitution but asserted that she would like to
return to working as a dominatrix in a secure, in
door location; however, she is concerned that in
doing so, she would be exposed to criminal liability.
Furthermore, she does not want the people assist
ing her to be subject to criminal liability due to the
living on the avails of prostitution provision.

[10] Pour l’heure, Mme Bedford ne se livre pas à
la prostitution. Elle aimerait reprendre ses activités
de dominatrice dans un lieu sûr, à l’intérieur, mais
elle craint d’engager alors sa responsabilité cri
minelle. Elle ajoute ne pas vouloir non plus que
ses collaborateurs s’exposent à des accusations de
proxénétisme.

[11] Amy Lebovitch was born in Montréal in 1979.
She comes from a stable background and attended
both CEGEP and university. She currently works
as a prostitute and has done so since approximately
1997 in various cities in Canada. She worked first
as a street prostitute, then as an escort, and later
in a fetish house. Ms. Lebovitch considers herself
lucky that she was never subjected to violence dur
ing her years working on the streets. She moved
off the streets to work at the escort agency after
seeing other women’s injuries and hearing stories
of the violence suffered by other street prostitutes.
Ms. Lebovitch maintains that she felt safer in an
indoor location; she attributed remaining safety
issues mainly to poor management. Ms. Lebovitch
experienced one notable instance of violence, which

[11] Née en 1979 à Montréal, Amy Lebovitch
a grandi dans une famille stable et a fréquenté le
cégep et l’université. Elle se livre actuellement à la
prostitution. Elle a commencé vers 1997 et a tra
vaillé dans plusieurs villes du Canada. Elle s’est
d’abord prostituée dans la rue, puis comme escorte
et, enfin, dans une maison fétichiste. Elle s’estime
chanceuse de n’avoir jamais été victime de violence
au cours des années où elle a travaillé dans la rue.
Elle a quitté ce milieu pour devenir escorte après
avoir vu les blessures infligées à d’autres prostituées
de la rue et avoir entendu le récit des actes de vio
lence commis à leur endroit. Mme Lebovitch soutient
qu’elle se sent davantage en sécurité lorsqu’elle
se livre à la prostitution à l’intérieur. Selon elle,
les incidents qui s’y produisent malgré tout sont
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she did not report to the police out of fear of police
scrutiny and the possibility of criminal charges.

essentiellement attribuables à une mauvaise gestion.
Elle n’a connu qu’un seul cas de violence digne
de mention, qu’elle n’a toutefois pas dénoncé de
crainte d’attirer l’attention de la police sur ses acti
vités et d’être accusée au criminel.

[12] Presently, Ms. Lebovitch primarily works
independently out of her home, where she takes
various safety precautions, including: making sure
client telephone calls are from unblocked numbers;
not taking calls from clients who sound drunk,
high, or in another manner undesirable; asking for
expectations upfront; taking clients’ full names and
verifying them using directory assistance; getting
referrals from regular clients; and calling a third
party — her “safe call” — when the client arrives and
before he leaves. Ms. Lebovitch fears being charged
and convicted under the bawdy-house provisions
and the consequent possibility of forfeiture of her
home. She says that the fear of criminal charges has
caused her to work on the street on occasion. She
is also concerned that her partner will be charged
with living on the avails of prostitution. She has
never been charged with a criminal offence of any
kind. Ms. Lebovitch volunteers as the spokesperson
for Sex Professionals of Canada (“SPOC”), and
she also records information from women calling
to report “bad dates” — incidents that ended in
violence or theft. Ms. Lebovitch stated that she
enjoys her job and does not plan to leave it in the
foreseeable future.

[12] À l’heure actuelle, Mme Lebovitch se prostitue
essentiellement chez elle, de manière autonome.
Elle prend diverses précautions, dont s’assurer que
le numéro de téléphone du client n’est pas masqué,
refuser un client qui semble ivre, intoxiqué ou par
ailleurs rebutant, s’enquérir au départ des attentes
du client, lui demander son nom au complet et
vérifier son identité à l’assistance annuaire, obtenir
des références d’un client fiable et appeler un tiers
— son « ange gardien » — à l’arrivée du client et
peu avant qu’il ne parte. Mme Lebovitch craint d’être
accusée et déclarée coupable de tenir une maison
de débauche et que sa demeure soit confisquée
en conséquence. Elle affirme que la peur d’être
accusée au criminel l’a parfois amenée à travailler
dans la rue. Elle craint également que son conjoint
ne soit accusé de proxénétisme. Elle n’a jamais
fait l’objet d’accusations au pénal. Elle est porteparole bénévole de l’organisme Sex Professionals
of Canada (« SPOC ») et consigne par ailleurs
les incidents que lui signalent des prostituées vic
times de violence ou de vol de la part de clients.
Mme Lebovitch dit aimer son travail et n’entend pas
en changer dans un avenir prévisible.

[13] Valerie Scott was born in Moncton, New
Brunswick, in 1958. She is currently the executive
director of SPOC, and she no longer works as a
prostitute. In the past, she worked indoors, from
her home or in hotel rooms; she also worked as a
prostitute on the street, in massage parlours, and
she ran a small escort business. She has never been
charged with a criminal offence of any kind. When
Ms. Scott worked from home, she would screen new
clients by meeting them in public locations. She
never experienced significant harm working from
home. Around 1984, as awareness about HIV/AIDS
increased, Ms. Scott was compelled to work as a
street prostitute, since indoor clients felt entitled not
to wear condoms. On the street, she was subjected
to threats of violence, as well as verbal and physical
abuse. Ms. Scott described some precautions street

[13] Née en 1958 à Moncton, au NouveauBrunswick, Valerie Scott est actuellement direc
trice administrative de SPOC. Elle ne travaille
plus comme prostituée, mais elle l’a fait, à l’inté
rieur, chez elle ou dans des chambres d’hôtel, dans
la rue et dans des salons de massage. Elle a aussi
dirigé une petite agence d’escortes. Elle n’a jamais
été accusée de la moindre infraction criminelle.
Lorsqu’elle travaillait chez elle, elle soumettait tout
nouveau client à une évaluation préalable lors d’une
rencontre dans un lieu public. Elle n’a alors jamais
eu d’ennuis graves. Vers 1984, les craintes accrues
suscitées par le VIH/SIDA l’ont amenée à travailler
dans la rue car les clients qu’elle recevait chez elle
se croyaient dispensés du port du condom. Dans la
rue, elle a été l’objet de menaces de violence ainsi
que d’agressions verbales et physiques. Elle fait
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prostitutes took prior to the enactment of the com
municating law, including working in pairs or threes
and having another prostitute visibly write down
the client’s licence plate number, so he would know
he was traceable if something was to go wrong.

état de certaines précautions que les prostituées
de la rue prenaient avant l’adoption des disposi
tions interdisant la communication, dont le travail à
deux ou à trois ou la prise ostensible du numéro de
plaque du client par une autre prostituée afin que ce
dernier sache qu’on pouvait le retracer si les choses
tournaient mal.

[14] Ms. Scott worked as an activist and, among
other things, advocated against Bill C-49 (which
included the current communicating provision).
Ms. Scott stated that following the enactment of
the communicating law, the Canadian Organiza
tion for the Rights of Prostitutes (“CORP”) began
receiving calls from women working in prostitution
about the increased enforcement of the laws and
the prevalence of bad dates. In response, Ms. Scott
was involved in setting up a drop-in and phone cen
tre for prostitutes in Toronto; within the first year,
Ms. Scott spoke to approximately 250 prostitutes
whose main concerns were client violence and
legal matters arising from arrest. In 2000, Ms. Scott
formed SPOC to revitalize and continue the work
previously done by CORP. As the executive direc
tor of this organization, she testified before a Par
liamentary Subcommittee on Solicitation Laws in
2005. Over the years, Ms. Scott estimates that she
has spoken with approximately 1,500 women work
ing in prostitution. If this challenge is successful,
Ms. Scott would like to operate an indoor prosti
tution business. While she recognizes that clients
may be dangerous in both outdoor and indoor lo
cations, she would institute safety precautions such
as checking identification of clients, making sure
other people are close by during appointments to
intervene if needed, and hiring a bodyguard.

[14] Mme Scott a été militante. Elle a notamment
fait campagne contre le projet de loi C-49 (dont
est issue la disposition actuelle interdisant la com
munication). Elle dit qu’après l’interdiction de la
communication, la Canadian Organization for the
Rights of Prostitutes (« CORP ») a commencé à
recevoir des appels de prostituées qui constataient
une répression policière accrue et un plus grand
nombre d’incidents avec des clients. C’est pour
quoi elle a participé à la mise sur pied à Toronto
d’un centre d’aide aux prostituées dont les services
étaient offerts sur place et au téléphone. Dès la pre
mière année, Mme Scott s’est entretenue avec envi
ron 250 prostituées dont les principaux sujets de
préoccupation étaient la violence des clients et les
conséquences juridiques d’une arrestation. En 2000,
elle a créé SPOC afin de donner une nouvelle
impulsion au travail entrepris par la CORP. C’est
à titre de directrice administrative de cet organisme
qu’elle a témoigné en 2005 devant le Sous-comité
parlementaire de l’examen des lois sur le racolage.
Au fil des ans, elle se serait entretenue avec environ
1 500 femmes qui se livrent à la prostitution. Si les
appelantes ont gain de cause, Mme Scott aimerait se
mettre à son compte et offrir des services de prostitu
tion à l’intérieur. Elle reconnaît qu’un client peut se
révéler dangereux tant à l’intérieur qu’à l’extérieur,
mais elle prendrait des précautions, comme la véri
fication de l’identité du client, la présence d’une
autre personne à proximité qui puisse intervenir au
besoin lors d’un rendez-vous et l’embauche d’un
garde du corps.

[15] The three applicants applied pursuant to rule
14.05(3)(g.1) of the Rules of Civil Procedure, R.R.O.
1990, Reg. 194, for an order that the provisions re
stricting prostitution are unconstitutional. The ev
identiary record consists of over 25,000 pages of
evidence in 88 volumes. The affidavit evidence was
accompanied by a large volume of studies, reports,
newspaper articles, legislation, Hansard and many

[15] Les trois demanderesses ont demandé, sur le
fondement de l’al. 14.05(3)g.1) des Règles de pro
cédure civile, R.R.O. 1990, Règl. 194, que les dis
positions qui limitent la prostitution soient déclarées
inconstitutionnelles. Le dossier de preuve compte
plus de 25 000 pages et 88 volumes. La preuve par
affidavit s’accompagne d’une foule d’études, de
rapports, d’articles de journaux, d’extraits de textes
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other documents. Some of the affiants were crossexamined.

de loi et des Débats de la Chambre des communes,
et de nombreux autres documents. Certains dépo
sants ont été contre-interrogés.

II. Legislation

II. Dispositions législatives

[16]

[16] Les dispositions législatives applicables sont
les suivantes :

The relevant legislation is as follows:

Canadian Charter of Rights and Freedoms

Charte canadienne des droits et libertés

1. The Canadian Charter of Rights and Freedoms
guarantees the rights and freedoms set out in it subject
only to such reasonable limits prescribed by law as
can be demonstrably justified in a free and democratic
society.

1. La Charte canadienne des droits et libertés garantit
les droits et libertés qui y sont énoncés. Ils ne peuvent
être restreints que par une règle de droit, dans des
limites qui soient raisonnables et dont la justification
puisse se démontrer dans le cadre d’une société libre et
démocratique.

2. Everyone has the following fundamental freedoms:
.

.

2. Chacun a les libertés fondamentales suivantes :

.

.

.

.

(b)  freedom of thought, belief, opinion and expres
sion, including freedom of the press and other media
of communication;

b)  liberté de pensée, de croyance, d’opinion et
d’expression, y compris la liberté de la presse et des
autres moyens de communication;

7. Everyone has the right to life, liberty and security of
the person and the right not to be deprived thereof except
in accordance with the principles of fundamental justice.

7. Chacun a droit à la vie, à la liberté et à la sécurité de
sa personne; il ne peut être porté atteinte à ce droit qu’en
conformité avec les principes de justice fondamentale.

Criminal Code

Code criminel

197. (1) In this Part,

197. (1) Les définitions qui suivent s’appliquent à la
présente partie.
.

.

.

“common bawdy-house” means a place that is

.

.

.

« maison de débauche » Local qui, selon le cas :

(a)  kept or occupied, or

a)  est tenu ou occupé;

(b)  resorted to by one or more persons

b)  est fréquenté par une ou plusieurs personnes,

for the purpose of prostitution or the practice of acts of
indecency;

à des fins de prostitution ou pour la pratique d’actes
d’indécence.

210. (1) Every one who keeps a common bawdyhouse is guilty of an indictable offence and liable to
imprisonment for a term not exceeding two years.

210. (1) Est coupable d’un acte criminel et passible
d’un emprisonnement maximal de deux ans quiconque
tient une maison de débauche.

(2)  Every one who

(2)  Est coupable d’une infraction punissable sur
déclaration de culpabilité par procédure sommaire
quiconque, selon le cas :

2013 SCC 72 (CanLII)

1118

CANADA (PROCUREUR GÉNÉRAL)

c.

BEDFORD

La Juge en chef

1119

(a)  is an inmate of a common bawdy-house,

a)  habite une maison de débauche;

(b)  is found, without lawful excuse, in a common
bawdy-house, or

b)  est trouvé, sans excuse légitime, dans une maison
de débauche;

(c)  as owner, landlord, lessor, tenant, occupier, agent
or otherwise having charge or control of any place,
knowingly permits the place or any part thereof to be
let or used for the purposes of a common bawdyhouse,

c)  en qualité de propriétaire, locateur, occupant,
locataire, agent ou ayant autrement la charge ou le
contrôle d’un local, permet sciemment que ce local ou
une partie du local soit loué ou employé aux fins de
maison de débauche.

is guilty of an offence punishable on summary conviction.
(3)  Where a person is convicted of an offence under
subsection (1), the court shall cause a notice of the
conviction to be served on the owner, landlord or lessor
of the place in respect of which the person is convicted or
his agent, and the notice shall contain a statement to the
effect that it is being served pursuant to this section.

(3)  Lorsqu’une personne est déclarée coupable d’une
infraction visée au paragraphe (1), le tribunal fait signifier
un avis de la déclaration de culpabilité au propriétaire
ou locateur du lieu à l’égard duquel la personne est
déclarée coupable, ou à son agent, et l’avis doit contenir
une déclaration portant qu’il est signifié selon le présent
article.

(4)  Where a person on whom a notice is served under
subsection (3) fails forthwith to exercise any right he
may have to determine the tenancy or right of occupation
of the person so convicted, and thereafter any person is
convicted of an offence under subsection (1) in respect of
the same premises, the person on whom the notice was
served shall be deemed to have committed an offence
under subsection (1) unless he proves that he has taken
all reasonable steps to prevent the recurrence of the
offence.

(4)  Lorsqu’une personne à laquelle un avis est signifié
en vertu du paragraphe (3) n’exerce pas immédiatement
tout droit qu’elle peut avoir de résilier la location ou
de mettre fin au droit d’occupation que possède la
personne ainsi déclarée coupable, et que, par la suite,
un individu est déclaré coupable d’une infraction visée
au paragraphe (1) à l’égard du même local, la personne
à qui l’avis a été signifié est censée avoir commis une
infraction visée au paragraphe (1), à moins qu’elle ne
prouve qu’elle a pris toutes les mesures raisonnables
pour empêcher le renouvellement de l’infraction.
212. (1) Est coupable d’un acte criminel et passible
d’un emprisonnement maximal de dix ans quiconque,
selon le cas :

212. (1) Every one who

.

.

.

(j)  lives wholly or in part on the avails of prostitution
of another person,

.

.

.

j)  vit entièrement ou en partie des produits de la
prostitution d’une autre personne.

is guilty of an indictable offence and liable to impris
onment for a term not exceeding ten years.
213. (1) Every person who in a public place or in any
place open to public view

.

.

.

213. (1) Est coupable d’une infraction punissable
sur déclaration de culpabilité par procédure sommaire
quiconque, dans un endroit soit public soit situé à la vue
du public et dans le but de se livrer à la prostitution ou de
retenir les services sexuels d’une personne qui s’y livre :
.

.

.
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c)  soit arrête ou tente d’arrêter une personne ou, de
quelque manière que ce soit, communique ou tente de
communiquer avec elle.

III. Prior Decisions

III. Décisions des juridictions inférieures

A. Ontario Superior Court of Justice (Himel J.)

A. Cour supérieure de justice de l’Ontario (la juge
Himel)

[17] The application judge, Himel J., concluded
that the applicants had private interest standing to
challenge the provisions. She held that the deci
sion of this Court upholding the bawdy-house and
communicating law in the Reference re ss. 193 and
195.1(1)(c) of the Criminal Code (Man.), [1990]
1 S.C.R. 1123 (“Prostitution Reference”), did not
prevent her from reviewing their constitutionality
because: (1) s. 7 jurisprudence has evolved consid
erably since 1990; in particular, the doctrines of arbi
trariness, overbreadth and gross disproportionality
had not yet been fully articulated and therefore
were not argued or considered in the Prostitution
Reference; (2) the evidentiary record before her
was much richer, based on research not available
in 1990; (3) the social, political and economic as
sumptions underlying the Prostitution Reference
may no longer be valid; and (4) the type of expres
sion at issue differed from that considered in the
Prostitution Reference.

[17] En première instance, la juge Himel conclut
que les demanderesses ont qualité pour agir dans
l’intérêt privé et contester les dispositions. Elle
estime que le Renvoi relatif à l’art. 193 et à
l’al. 195.1(1)c) du Code criminel (Man.), [1990] 1
R.C.S. 1123 (« Renvoi sur la prostitution »), dans
lequel notre Cour confirme la validité des dispo
sitions sur les maisons de débauche et la commu
nication à des fins de prostitution, ne l’empêche
pas d’examiner leur constitutionnalité, car (1) la
jurisprudence relative à l’art. 7 a beaucoup évolué
depuis 1990 et, plus particulièrement, les notions
de caractère arbitraire, de portée excessive et de
disproportion totale n’étaient pas encore bien arrê
tées, de sorte qu’elles n’avaient pas été invoquées
ou examinées dans cette affaire, (2) le dossier de
preuve est beaucoup plus étoffé et repose sur les
résultats de recherches qui n’étaient pas disponi
bles en 1990, (3) les données sociales, politiques
et économiques qui sous-tendent le Renvoi sur la
prostitution ne sont peut-être plus valables et (4)
l’expression considérée en l’espèce diffère de celle
examinée dans le Renvoi sur la prostitution.

[18] In considering the legislative scheme as it
exists and the evidence before her, Himel J. found
that each of the impugned laws deprived the appli
cants and others like them of their liberty (by reason
of potential imprisonment) and their security of the
person (because they increased the risk of injury).
The increased risk of violence created by the laws
constituted a “sufficient” cause, engaging the secu
rity of the person protected by s. 7. She stated:

[18] Après examen du régime législatif existant
et de la preuve offerte, la juge Himel conclut que
les dispositions contestées portent toutes trois
atteinte au droit à la liberté (en raison du risque
d’emprisonnement) et à la sécurité (en raison du
risque accru de préjudice) des demanderesses et
d’autres personnes dans la même situation. Le
risque accru de violence créé par les dispositions
« suffit » pour mettre en jeu le droit à la sécurité de
la personne garanti à l’art. 7. Elle déclare :

With respect to s. 210, the evidence suggests that work
ing in-call is the safest way to sell sex; yet, prostitutes

[TRADUCTION] À l’égard de l’art. 210, les preuves
indiquent que travailler à l’intérieur est la façon la plus
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who attempt to increase their level of safety by working
in-call face criminal sanction. With respect to s. 212(1)(j),
prostitution, including legal out-call work, may be made
less dangerous if a prostitute is allowed to hire an as
sistant or a bodyguard; yet, such business relationships
are illegal due to the living on the avails of prostitution
provision. Finally, s. 213(1)(c) prohibits street prostitutes,
who are largely the most vulnerable prostitutes and face
an alarming amount of violence, from screening clients
at an early, and crucial stage of a potential transaction,
thereby putting them at an increased risk of violence.

sécuritaire de vendre des services à caractère sexuel.
Pourtant, les prostituées qui tentent d’accroître leur
niveau de sécurité en travaillant à l’intérieur sont passi
bles d’une sanction pénale. Relativement à l’al. 212(1)j),
la prostitution, y compris le travail légal « itinérant »,
pourrait être plus sécuritaire si la prostituée avait le droit
d’embaucher un adjoint ou un garde du corps. Pourtant,
de telles relations de travail sont illégales en raison de
la disposition interdisant de vivre des produits de la
prostitution. En dernier lieu, l’al. 213(1)c) interdit aux
prostituées de la rue, qui sont de loin les plus vulnérables
et font l’objet d’un nombre alarmant d’actes de violence,
de présélectionner les clients à l’étape initiale, et cruciale,
de la transaction possible, les exposant ainsi à un risque
accru de violence.

In conclusion, these three provisions prevent pros
titutes from taking precautions, some extremely rudi
mentary, that can decrease the risk of violence towards
them. Prostitutes are faced with deciding between their
liberty and their security of the person. Thus, while
it is ultimately the client who inflicts violence upon
a prostitute, in my view the law plays a sufficient con
tributory role in preventing a prostitute from taking steps
that could reduce the risk of such violence. [paras. 36162]

En conclusion, ces trois dispositions empêchent les
prostituées de prendre des précautions, certaines extrê
mement rudimentaires, qui pourraient réduire le risque
de violence à leur endroit. Les prostituées sont obligées
de choisir entre la liberté et la sécurité de leur personne.
Ainsi, bien que ce soit le client qui, en fin de compte,
fasse subir la violence à la prostituée, je suis d’avis que la
loi contribue suffisamment à empêcher qu’une prostituée
prenne des mesures qui pourraient réduire le risque d’une
telle violence. [par. 361-362]

[19] Himel J. concluded that the deprivation of
security thus established was not in accordance
with the principles of fundamental justice, notably
the requirements that laws not infringe security of
the person in a way that is arbitrary, overbroad or
grossly disproportionate.

[19] La juge Himel conclut que la privation du
droit à la sécurité qui en résulte n’est pas conforme
aux principes de justice fondamentale, dont celui
qui empêche le législateur de porter atteinte au droit
à la sécurité de la personne par l’adoption d’une
disposition arbitraire ou totalement disproportion
née ou dont la portée est trop grande.

[20] Himel J. found the bawdy-house provision
(s. 210) overbroad because it extended to virtually
any place and allowed for convictions that were
unrelated to the objective of preventing community
nuisance. And the harms it inflicted were grossly
disproportionate to the few nuisance complaints
received. The effect of preventing prostitutes from
working in-call at a regular indoor location was to
force them to choose between their liberty interest
(obeying the law) and their personal security.

[20] À son avis, la disposition sur les maisons de
débauche (l’art. 210) a une portée trop grande en ce
qu’elle vise pratiquement tout lieu et réprime des
actes qui n’ont rien à voir avec l’objectif d’empê
cher les nuisances publiques. De plus, le préjudice
infligé est totalement disproportionné compte tenu
du nombre peu élevé de plaintes pour nuisance.
Empêcher les prostituées de se livrer à la prostitu
tion dans un lieu établi, situé à l’intérieur, les con
traint à renoncer à leur liberté (par l’observation de
la loi) ou à leur sécurité personnelle.

[21] Himel J. found the prohibition against living
on the avails of prostitution (s. 212(1)(j)) arbitrary,
overbroad and grossly disproportionate. While
targeting exploitation by pimps, the provision

[21] La juge Himel estime que l’interdiction
du proxénétisme (l’al. 212(1)j)) est arbitraire et
totalement disproportionnée, et que sa portée est
trop grande. Même si elle est censée réprimer
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encompasses virtually anyone who provides ser
vices to prostitutes. Prostitutes are forced to work
alone, increasing the risk of harm, or work with people
prepared to break the law. It increases reliance on
pimps, and is therefore arbitrary. It catches non-
exploitative relationships, and is therefore over
broad. And it creates the risk of severe violence
from pimps and exploiters, making it grossly dis
proportionate.

l’exploitation par le proxénète, la disposition vise
pratiquement toute personne qui offre des servi
ces à une prostituée. Celle-ci est obligée soit de tra
vailler seule, ce qui augmente le risque auquel elle
s’expose, soit de travailler avec des gens qui sont
disposés à contrevenir à la loi. L’interdiction accroît
la dépendance des prostituées envers les soute
neurs, ce qui la rend arbitraire. Elle s’applique à
des rapports exempts d’exploitation, de sorte que
sa portée est trop grande. Enfin, elle crée un risque
de violence grave de la part des proxénètes et des
exploiteurs, d’où son caractère totalement dispro
portionné.

[22] Finally, Himel J. found the prohibition on
communicating for the purposes of prostitution
(s. 213(1)(c)) violates the principle against gross
disproportionality. By preventing prostitutes from
screening clients — an essential tool for enhancing
their safety — it endangers them out of all propor
tion to the small social benefit it provides. It also in
fringes the freedom of expression guarantee under
s. 2(b) of the Charter.

[22] Enfin, la juge Himel statue que l’interdiction
de communiquer en vue de se livrer à la prostitution
(l’al. 213(1)c)) va à l’encontre du principe de la pro
portionnalité. Parce qu’elle empêche les prostituées
de jauger leurs clients — une mesure essentielle à
l’accroissement de leur sécurité —, l’interdiction les
expose à un danger disproportionné au faible avan
tage social obtenu. Elle porte par ailleurs atteinte
à la liberté d’expression garantie à l’al. 2b) de la
Charte.

[23] Himel J. found that the infringement of the
s. 7 and s. 2(b) rights imposed by the laws could not
be justified under s. 1 of the Charter.

[23] La juge Himel opine que l’atteinte au droit
et à la liberté garantis à l’art. 7 et à l’al. 2b) qui
découle des dispositions en cause ne peut se justifier
en vertu de l’article premier de la Charte.

[24] In the result, Himel J. declared the commu
nicating and living on the avails offences uncon
stitutional, without suspension, and rectified the
bawdy-house prohibition by striking the word
“prostitution” from the definition of “common
bawdy-house” in s. 197(1) as it applies to s. 210.

[24] Elle déclare donc inconstitutionnelles, sans
effet suspensif, les dispositions créant les infractions
de communication aux fins de prostitution et de
proxénétisme, et elle modifie l’interdiction de tenir
une maison de débauche par la suppression du mot
« prostitution » dans la définition de « maison de
débauche » figurant au par. 197(1) pour les besoins
de l’art. 210.

B. Ontario Court of Appeal (Doherty, Rosenberg,
Feldman, MacPherson and Cronk JJ.A.)

B. Cour d’appel de l’Ontario (les juges Doherty,
Rosenberg, Feldman, MacPherson et Cronk)

[25] The majority of the Court of Appeal, per
Doherty, Rosenberg and Feldman J.J.A. (with
whom the minority per MacPherson J.A. concurred
on these issues), agreed with the application judge
that the bawdy-house and living on the avails pro
visions were unconstitutional on the basis that they

[25] Les juges majoritaires de la Cour d’appel
(les juges Doherty, Rosenberg et Feldman, avec
l’accord des juges minoritaires sur ces points
exprimé par le juge MacPherson) conviennent avec
la juge de première instance que les dispositions sur
les maisons de débauche et le proxénétisme sont
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engaged the security of the person in a way that was
not in accordance with the principles of fundamen
tal justice (2012 ONCA 186, 109 O.R. (3d) 1). In
particular, the majority found as follows.

inconstitutionnelles parce qu’elles portent atteinte à
la sécurité de la personne d’une manière non conforme
aux principes de justice fondamentale (2012 ONCA
186, 109 O.R. (3d) 1). Ils concluent notamment ce
qui suit.

[26] The prohibition on bawdy-houses was over
broad and had an impact on security that was grossly
disproportionate to any benefit conferred. The court
agreed that the word “prostitution” should be struck
from the definition of “common bawdy-house”.
However, it suspended the declaration of invalidity
for 12 months.

[26] Selon eux, l’interdiction des maisons de
débauche a une portée trop grande et un effet sur le
droit à la sécurité qui est totalement disproportionné
à l’avantage obtenu. Ils conviennent de supprimer le
mot « prostitution » dans la définition de « maison
de débauche », mais suspendent l’effet de l’invali
dation pendant 12 mois.

[27] The prohibition on living on the avails was
not arbitrary, as the application judge found, but
was overbroad and grossly disproportionate in its
effects. However, instead of striking the provision
out, the court narrowed the provision by reading in
“in circumstances of exploitation” (para. 267).

[27] Ils opinent que l’interdiction du proxé
nétisme n’est pas arbitraire, contrairement à ce
qu’affirme la juge de première instance, mais que
sa portée est trop grande et qu’elle est totalement
disproportionnée par ses effets. Toutefois, au lieu
d’invalider la disposition, ils en restreignent la por
tée en l’interprétant largement comme si les mots
[TRADUCTION] « dans des situations d’exploitation »
y étaient employés (par. 267).

[28] The majority of the Court of Appeal found
the prohibition on communicating in public for the
purpose of prostitution was constitutional. While it
engaged security of the person, it did so in accor
dance with the principles of fundamental justice. The
provision aims to combat nuisance-related problems
caused by street solicitation. It is not arbitrary; it
has been effective in protecting residential neigh
bourhoods from the targeted harms. Nor is it over
broad or grossly disproportionate. In finding the
provision grossly disproportionate, the applica
tion judge erred by understating the objective in a
way that did not reflect the evidence, and by over-
emphasizing the impact of the provision on pros
titutes’ security of the person. The evidence did not
establish that inability to communicate with cus
tomers contributed to the harm experienced by pros
titutes to a degree that made the impact grossly
disproportionate to the benefits. The majority also
found that it was bound by the Prostitution Refer
ence: thus, this provision violated s. 2(b) of the
Charter, but was justified under s. 1 of the Charter.

[28] Les juges majoritaires de la Cour d’appel
concluent que l’interdiction de communiquer en
public à des fins de prostitution est constitution
nelle. Même si elle porte atteinte à la sécurité de
la personne, elle est conforme aux principes de
justice fondamentale. La disposition vise à empê
cher les nuisances causées par le racolage, et elle
n’est pas arbitraire. Elle a permis d’assurer la quié
tude des quartiers résidentiels. Sa portée n’est pas
trop grande et elle n’est pas totalement dispro
portionnée. Pour arriver à la conclusion que la dis
position est totalement disproportionnée, la juge
de première instance a eu tort de sous-estimer
l’objectif sans égard à la preuve et d’accorder trop
d’importance aux répercussions sur le droit à la
sécurité des prostituées. La preuve ne démontrait
pas que l’impossibilité de communiquer avec des
clients contribuait aux ennuis des prostituées au
point d’avoir un effet totalement disproportionné à
l’avantage obtenu. Les juges majoritaires s’estiment
également liés par le Renvoi sur la prostitution et ils
concluent que la disposition porte atteinte à la liberté
garantie à l’al. 2b) de la Charte, mais que cette
atteinte est justifiée au regard de l’article premier
de la Charte.
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[29] The minority, per MacPherson J.A. (dis
senting only on this one issue), would have struck
down the communicating prohibition under ss. 7
and 1 of the Charter as grossly disproportionate to
the legislative objective of combatting social nui
sance. The minority found that: (1) its effects were
equally or more serious than the other provision;
(2) the application judge correctly stated the ob
jective of the provision; (3) the record supported
the conclusion that screening is an essential tool for
safety; (4) beyond screening, the provision adversely
impacts safety by forcing prostitutes to work in
isolated and dangerous areas; (5) the provision im
pacts the most vulnerable class of prostitutes, street
workers, raising s. 15 equality concerns; (6) the re
cent decision of this Court in Canada (Attorney
General) v. PHS Community Services Society, 2011
SCC 44, [2011] 3 S.C.R. 134, supports the con
clusion that the provision violates s. 7; and (7) the
compounding effect of legislation that drives pros
titutes onto the streets and then denies them the
ability to evaluate prospective clients supports un
constitutionality. This conclusion made it unneces
sary for the minority to consider s. 2(b) of the Charter.

[29] Sous la plume du juge MacPherson, les juges
minoritaires (dissidents sur ce seul point) auraient
invalidé l’interdiction de communiquer à des fins
de prostitution sur le fondement de l’art. 7 et de
l’article premier de la Charte au motif qu’elle est
totalement disproportionnée à l’objectif législatif
de réprimer la nuisance sociale. Selon eux, (1) ses
répercussions sont aussi graves, sinon plus, que
celles des autres dispositions, (2) la juge de pre
mière instance a correctement énoncé l’objectif
de la disposition, (3) le dossier permettait de con
clure que l’évaluation du client est essentielle à la
sécurité des prostituées, (4) la disposition empê
che non seulement cette évaluation, mais nuit à la
sécurité des prostituées en les obligeant à travailler
dans des endroits isolés et dangereux, (5) la dis
position a des répercussions sur les prostituées les
plus vulnérables, celles de la rue, ce qui compro
met le droit à l’égalité garanti à l’art. 15, (6) notre
récent arrêt Canada (Procureur général) c. PHS
Community Services Society, 2011 CSC 44, [2011]
3 R.C.S. 134 appuie la conclusion d’atteinte au
droit garanti à l’art. 7 et (7) l’effet combiné de
mesures législatives ayant pour effet d’obliger les
prostituées à exercer leurs activités dans la rue tout
en les empêchant de jauger leurs clients éventuels
va également dans le sens de l’inconstitutionnalité.
Cette conclusion des juges minoritaires les dispense
d’examiner l’al. 2b) de la Charte.

[30] In the course of arriving at its conclusions,
the majority of the Court of Appeal made a number
of ancillary observations of importance.

[30] Pour en arriver à leurs conclusions, les juges
majoritaires formulent accessoirement un certain
nombre d’observations importantes.

[31] In considering the doctrine of stare decisis
and whether the application judge was bound by
the Prostitution Reference, the court adopted a nar
row view of when a trial judge can reconsider pre
vious decisions of the Supreme Court of Canada
on the basis of changes in the social, economic or
political landscapes: the trial judge cannot change
the law, but is limited to making findings of fact
and credibility to create the necessary evidentiary
record which the Supreme Court of Canada can
then consider. Reasons that justify a court departing
from its own prior decisions cannot justify a lower
court revisiting binding authority. This applies to

[31] En ce qui concerne la règle du stare decisis
et la question de savoir si la juge était liée par le
Renvoi sur la prostitution, la Cour d’appel interprète
strictement les conditions auxquelles un juge de
première instance peut réexaminer une décision
antérieure de notre Cour au regard de mutations
sociales, économiques ou politiques. Le juge ne
peut modifier le droit établi. Il doit s’en tenir à des
conclusions sur les faits et la crédibilité afin de
constituer le dossier de preuve à partir duquel notre
Cour pourra ensuite se prononcer. Les motifs pour
lesquels un tribunal peut s’écarter de ses propres
décisions antérieures ne sauraient permettre à une
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determining what constitutes a reasonable limit on
a right under s. 1 of the Charter (paras. 75-76).

juridiction inférieure de remettre en question un
arrêt qui la lie. Ce principe vaut lorsqu’il s’agit de
déterminer ce qui constitue une limite raisonnable à
l’exercice d’un droit au sens de l’article premier de
la Charte (par. 75-76).

[32] On the standard of causation required to
engage s. 7, the Court of Appeal held that the
traditional causation analysis is inappropriate where
it is legislation, and not the actions of a government
official, that is said to have interfered with a s. 7
interest. Rather, the judge should conduct a prac
tical, pragmatic analysis to determine what the
legislation prohibits or requires, its impact on the
persons affected, and whether this amounts to an
interference with protected rights (paras. 107-9).

[32] S’agissant de la causalité requise pour
emporter l’application de l’art. 7, la Cour d’appel
explique que l’analyse traditionnelle ne convient
pas lorsque ce sont les dispositions d’une loi, et
non les actes d’un fonctionnaire, qui auraient porté
atteinte à un droit garanti par l’art. 7. Il faut plutôt
recourir à une analyse factuelle et pragmatique pour
déterminer ce que les dispositions interdisent ou
prescrivent, quelles sont leurs répercussions sur les
intéressés et s’il en résulte une atteinte à un droit
garanti (par. 107-109).

[33] On the issue of deference to findings of fact
of the application judge, the Court of Appeal held
that findings on social and legislative facts are
not entitled to appellate deference, while findings
on the credibility of affiants and the objectivity of
expert witnesses attract deference (paras. 128-31).

[33] En ce qui concerne la déférence qui s’impose
à l’égard des conclusions de fait tirées en première
instance, la Cour d’appel opine que les conclusions
sur des faits sociaux ou législatifs ne commandent
pas la déférence de la juridiction d’appel, tandis que
celles sur la crédibilité des déposants et l’objectivité
des témoins experts la commandent (par. 128-131).

[34] Regarding the purpose of the laws, the court
rejected the Attorney General of Ontario’s submis
sion that there was an overarching legislative objec
tive to eradicate, or at least discourage, prostitution.
Rather, the purpose of each of the laws must be in
dependently ascertained with reference to its unique
historical context (paras. 165-70).

[34] S’agissant de l’objet des dispositions, la Cour
d’appel rejette la prétention du procureur général de
l’Ontario suivant laquelle leur objectif primordial
est de supprimer la prostitution ou, du moins, de la
décourager. À son avis, il faut plutôt cerner l’objet
de chacune des dispositions séparément, dans son
propre contexte historique (par. 165-170).

[35] On the principles of fundamental justice, the
Court of Appeal held that arbitrariness, overbreadth,
and gross disproportionality each use a different fil
ter to examine the connection between the law and
the legislative objective. Arbitrariness is the ab
sence of any link between the objective of the law
and its negative impact on security of the person.
Overbreadth addresses the situation where the law
imposes limits on security of the person that go be
yond what is required to achieve its objective. Gross
disproportionality describes the case where the ef
fects of the impugned law are so extreme that they
cannot be justified by its object (paras. 143-49).

[35] Quant aux principes de justice fondamentale,
la Cour d’appel statue que le caractère arbitraire, la
portée trop grande et le caractère totalement dispro
portionné appellent des examens sous des angles
différents du lien entre la disposition contestée et
l’objectif législatif. Le caractère arbitraire s’entend
de l’absence de rapport entre l’objectif de la loi et
ses effets préjudiciables sur la sécurité de la per
sonne. Une disposition a une portée trop grande
lorsqu’elle limite le droit à la sécurité de la personne
plus qu’il n’est nécessaire pour atteindre son objec
tif. Une disposition est par ailleurs totalement dis
proportionnée lorsque ses répercussions sont si
extrêmes qu’elles ne peuvent être justifiées par son
objet (par. 143-149).
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IV. Discussion

IV. Analyse

[36] The appellant Attorneys General appeal from
the Court of Appeal’s declaration that ss. 210 and
212(1)(j) of the Code are unconstitutional. The
respondents cross-appeal on the issue of the con
stitutionality of s. 213(1)(c), and in respect of the
Court of Appeal’s remedy to resolve the uncon
stitutionality of s. 210.

[36] Les procureurs généraux appelants se pour
voient contre le jugement de la Cour d’appel qui
déclare inconstitutionnels l’art. 210 et l’al. 212(1)j)
du Code. Les intimées se pourvoient de manière
inci
d ente relativement à la constitutionnalité
de l’al. 213(1)c) et à la mesure prise par la Cour
d’appel pour remédier à l’inconstitutionnalité de
l’art. 210.

[37] Before turning to the Charter arguments
before us, I will first discuss two preliminary is
sues: (1) whether the 1990 decision in the Prosti
tution Reference, upholding the bawdy-house and
communication prohibitions, is binding on trial
judges and this Court; and (2) the degree of defer
ence to be accorded to the application judge’s find
ings on social and legislative facts.

[37] Avant de passer aux moyens fondés sur la
Charte, j’examine d’abord deux questions préli
minaires. Premièrement, les juges de première
instance et notre Cour sont-ils liés par le Renvoi sur
la prostitution de 1990, qui confirme la validité des
dispositions interdisant les maisons de débauche
et la communication à des fins de prostitution?
Deuxièmement, quel degré de déférence comman
dent les conclusions tirées en première instance sur
des faits sociaux ou législatifs?

A. Preliminary Issues

A. Questions préliminaires

(1) Revisiting the Prostitution Reference

(1) Réexamen du Renvoi sur la prostitution

[38] Certainty in the law requires that courts
follow and apply authoritative precedents. Indeed,
this is the foundational principle upon which the
common law relies.

[38] La notion de certitude du droit exige que les
tribunaux suivent et appliquent les précédents qui
font autorité. C’est d’ailleurs l’assise fondamentale
de la common law.

[39] The issue of when, if ever, such precedents
may be departed from takes two forms. The first
“vertical” question is when, if ever, a lower court
may depart from a precedent established by a
higher court. The second “horizontal” question is
when a court such as the Supreme Court of Canada
may depart from its own precedents.

[39] La question de savoir à quelles conditions
il est possible de s’écarter d’un précédent, le cas
échéant, se présente de deux manières. Elle se pose
premièrement du point de vue « hiérarchique ». À
quelles conditions une juridiction inférieure peut-
elle, le cas échéant, s’écarter du précédent établi par
une juridiction supérieure? Elle se pose deuxième
ment du point de vue « collégial ». À quelles con
ditions une juridiction comme notre Cour peut-elle,
le cas échéant, s’écarter de ses propres préc é
dents?

[40] In this case, the precedent in question is
the Supreme Court of Canada’s 1990 advisory
opinion in the Prostitution Reference, which up
held the constitutionality of the prohibitions on

[40] Dans la présente affaire, le précédent corres
pond à l’avis consultatif de la Cour dans le Renvoi
sur la prostitution de 1990, qui confirme la consti
tutionnalité des interdictions faites par deux des
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bawdy-houses and communicating — two of
the three provisions challenged in this case. The
questions in that case were whether the laws
infringed s. 7 or s. 2(b) of the Charter, and, if so,
whether the limit was justified under s. 1. The
Court concluded that neither of the impugned
laws were inconsistent with s. 7, and that although
the communicating law infringed s. 2(b), it was a
justifiable limit under s. 1 of the Charter. While
reference opinions may not be legally binding, in
practice they have been followed (G. Rubin, “The
Nature, Use and Effect of Reference Cases in
Canadian Constitutional Law” (1960), 6 McGill
L.J. 168, at p. 175).

trois dispositions contestées en l’espèce de tenir une
maison de débauche et communiquer à des fins de
prostitution. Dans ce renvoi, la Cour devait décider
si les dispositions portaient atteinte au droit ou à la
liberté garantis à l’art. 7 ou à l’al. 2b) de la Charte et,
dans l’affirmative, si cette limite était justifiée par
application de l’article premier. Elle conclut que
ni l’une ni l’autre des dispositions ne sont incom
patibles avec l’art. 7 et que, même si l’interdiction
de communiquer à des fins de prostitution porte
atteinte à une liberté garantie à l’al. 2b), il s’agit
d’une limite justifiable suivant l’article premier de
la Charte. Bien que les avis consultatifs puissent
ne pas être juridiquement con
traignants, dans
les faits, il sont suivis (G. Rubin, « The Nature,
Use and Effect of Reference Cases in Canadian
Constitutional Law » (1960), 6 R.D. McGill 168,
p. 175).

[41] The application judge in this case held that
she could revisit those conclusions because: the
legal issues under s. 7 were different, in light of the
evolution of the law in that area; the evidentiary
record was richer and provided research not avail
able in 1990; the social, political and economic
assumptions underlying the Prostitution Reference
no longer applied; and the type of expression at is
sue in that case (commercial expression) differed
from the expression at issue in this case (expression
promoting safety). The Court of Appeal disagreed
with respect to the s. 2(b) issue, holding that a trial
judge asked to depart from a precedent on the basis
of new evidence, or new social, political or eco
nomic assumptions, may make findings of fact for
consideration by the higher courts, but cannot apply
them to arrive at a different conclusion from the
previous precedent (para. 76).

[41] La juge de première instance dit pouvoir
réexaminer les conclusions tirées dans le Renvoi
sur la prostitution parce que les questions de droit
soulevées relativement à l’art. 7 sont différentes
étant donné l’évolution du droit dans le domaine,
que le dossier de preuve est plus étoffé et fait état de
résultats de recherches qui n’étaient pas disponibles
en 1990, que les données sociales, politiques et
économiques sous-jacentes ne sont plus valables et
que l’expression alors en cause (commerciale) dif
fère de celle considérée dans la présente affaire (celle
qui contribue à la sécurité). La Cour d’appel exprime
son désaccord au sujet de l’al. 2b) et explique
que le tribunal de première instance invité à rom
pre avec un précédent en raison de nouveaux élé
ments de preuve ou de nouvelles données sociales,
politiques ou économiques peut tirer des conclu
sions de fait susceptibles d’être examinées ensuite
par une juridiction supérieure, mais ne peut les
appliquer pour arriver à une solution différente de
celle retenue dans le précédent (par. 76).

[42] In my view, a trial judge can consider and
decide arguments based on Charter provisions
that were not raised in the earlier case; this consti
tutes a new legal issue. Similarly, the matter may
be revisited if new legal issues are raised as a con
sequence of significant developments in the law, or
if there is a change in the circumstances or evidence

[42] À mon avis, le juge du procès peut se pen
cher puis se prononcer sur une prétention d’ordre
constitutionnel qui n’a pas été invoquée dans l’affaire
antérieure; il s’agit alors d’une nouvelle question de
droit. De même, le sujet peut être réexaminé lorsque
de nouvelles questions de droit sont soulevées par
suite d’une évolution importante du droit ou qu’une
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that fundamentally shifts the parameters of the
debate.

modification de la situation ou de la preuve change
radicalement la donne.

[43] The intervener, the David Asper Centre for
Constitutional Rights, argues that the common
law principle of stare decisis is subordinate to the
Constitution and cannot require a court to uphold a
law which is unconstitutional. It submits that lower
courts should not be limited to acting as “mere
scribe[s]”, creating a record and findings without
conducting a legal analysis (I.F., at para. 25).

[43] L’intervenant David Asper Centre for Con
stitutional Rights fait valoir que la règle du stare
decisis propre à la common law est subordonnée à la
Constitution et ne saurait avoir pour effet d’obliger
un tribunal à valider une loi inconstitutionnelle. À
son avis, une juridiction inférieure ne doit pas s’en
tenir au rôle de [TRADUCTION] « simple exécutant »
qui constitue un dossier et tire des conclusions sans
se livrer à l’analyse du droit (m.i., par. 25).

[44] I agree. As the David Asper Centre also
noted, however, a lower court is not entitled to
ignore binding precedent, and the threshold for
revisiting a matter is not an easy one to reach. In
my view, as discussed above, this threshold is met
when a new legal issue is raised, or if there is a sig
nificant change in the circumstances or evidence.
This balances the need for finality and stability with
the recognition that when an appropriate case arises
for revisiting precedent, a lower court must be able
to perform its full role.

[44] Je partage cet avis. Mais comme le signale
aussi l’intervenant, la juridiction inférieure ne peut
faire abstraction d’un précédent qui fait autorité,
et la barre est haute lorsqu’il s’agit de justifier le
réexamen d’un précédent. Rappelons que, selon
moi, le réexamen est justifié lorsqu’une nouvelle
question de droit se pose ou qu’il y a modification
importante de la situation ou de la preuve. Cette
approche met en balance les impératifs que sont
le caractère définitif et la stabilité avec la recon
naissance du fait qu’une juridiction inférieure doit
pouvoir exercer pleinement sa fonction lorsqu’elle
est aux prises avec une situation où il convient de
revoir un précédent.

[45] It follows that the application judge in this
case was entitled to rule on whether the laws in
question violated the security of the person interests
under s. 7 of the Charter. In the Prostitution Refer
ence, the majority decision was based on the s. 7
physical liberty interest alone. Only Lamer J., writ
ing for himself, touched on security of the person —
and then, only in the context of economic interests.
Contrary to the submission of the Attorney General
of Canada, whether the s. 7 interest at issue is eco
nomic liberty or security of the person is not “a dis
tinction without a difference” (A.F., at para. 94).
The rights protected by s. 7 are “independent in
terests, each of which must be given independent
significance by the Court” (R. v. Morgentaler,
[1988] 1 S.C.R. 30, at p. 52). Furthermore, the
principles of fundamental justice considered in
the Prostitution Reference dealt with vagueness
and the permissibility of indirect criminalization.
The principles raised in this case — arbitrariness,

[45] Il s’ensuit que, en l’espèce, la juge pouvait
trancher la question de savoir si les dispositions en
cause respectaient ou non le droit à la sécurité de
la personne garanti à l’art. 7 de la Charte. Dans le
Renvoi sur la prostitution, les juges majoritaires
statuent uniquement en fonction du droit à la liberté
physique de la personne garanti à l’art. 7. Seul le
juge Lamer, qui s’exprime en son nom personnel,
aborde la question de la sécurité de la personne, et
ce, dans le seul contexte des droits économiques.
Contrairement à ce que prétend le procureur général
du Canada, le fait que le droit en cause garanti par
l’art. 7 soit celui à la liberté économique ou à la
sécurité de la personne n’est pas [TRADUCTION]
« une distinction sans importance » (m.a., par. 94).
Les droits garantis à l’art. 7 sont des « intérêts
indépendants auxquels la Cour doit respectivement
donner un sens indépendant » (R. c. Morgentaler,
[1988] 1 R.C.S. 30, p. 52). Qui plus est, dans le
Renvoi sur la prostitution, la Cour a examiné les
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overbreadth, and gross disproportionality — have,
to a large extent, developed only in the last 20 years.

principes de justice fondamentale sous l’angle de
l’imprécision de la criminalisation indirecte et de
son acceptabilité. En l’espèce, ce sont le caractère
arbitraire, la portée trop grande et le caractère
totalement disproportionné qui sont allégués, des
notions qui ont en grande partie vu le jour au cours
des 20 dernières années.

[46] These considerations do not apply to the
question of whether the communication provision
is a justified limit on freedom of expression. That
issue was decided in the Prostitution Reference. Recharacterizing the type of expression alleged to be
infringed did not convert this argument into a new
legal issue, nor did the more current evidentiary re
cord or the shift in attitudes and perspectives amount
to a change in the circumstances or evidence that
fundamentally shifted the parameters of the debate.

[46] Ces considérations sont étrangères à la ques
tion — tranchée dans le Renvoi sur la prostitu
tion — de savoir si la disposition qui interdit la
communication constitue une limitation justifiée
de la liberté d’expression. Qualifier différemment
l’expression à laquelle il aurait été porté atteinte
en l’espèce ne fait pas naître une nouvelle question
de droit, et ni une preuve actualisée, ni l’évolution
des mentalités et des points de vue n’équivalent à
une modification de la situation ou de la preuve qui
change radicalement la donne.

[47] This brings me to the question of whether
this Court should depart from its previous decision
on the s. 2(b) aspect of this case. At heart, this is a
balancing exercise, in which the Court must weigh
correctness against certainty (Canada v. Craig,
2012 SCC 43, [2012] 2 S.C.R. 489, at para. 27). In
this case, however, it is not necessary to determine
whether this Court can depart from its s. 2(b)
conclusion in the Prostitution Reference, since it is
possible to resolve the case entirely on s. 7 grounds.

[47] Passons à la question de savoir si, en
l’espèce, notre Cour doit rompre ou non avec une
décision antérieure concernant l’application de
l’al. 2b). Il nous faut essentiellement mettre en
balance deux éléments : la justesse et la certitude
(Canada c. Craig, 2012 CSC 43, [2012] 2 R.C.S.
489, par. 27). Dans le présent dossier, toutefois, il
n’est pas nécessaire de déterminer si notre Cour
peut rompre avec la conclusion qu’elle a tirée sur
l’application de l’al. 2b) dans le Renvoi sur la pros
titution puisqu’il est possible de trancher sur le
fondement du seul art. 7.

(2) Deference to the Application Judge’s
Findings on Social and Legislative Facts

(2) Déférence envers les conclusions tirées en
première instance sur des faits sociaux ou
législatifs

[48] The Court of Appeal held that the application
judge’s findings on social and legislative facts —
that is, facts about society at large, established by
complex social science evidence — were not enti
tled to deference. With respect, I cannot agree. As
this Court stated in Housen v. Nikolaisen, 2002 SCC
33, [2002] 2 S.C.R. 235, appellate courts should not
interfere with a trial judge’s findings of fact, absent
a palpable and overriding error.

[48] La Cour d’appel se dit d’avis que les con
clusions de la juge sur des faits sociaux ou législatifs
— qui intéressent la société en général et qui sont
établis au moyen d’une preuve complexe relevant
des sciences sociales — ne commandent pas la
déférence. Je ne puis malheureusement souscrire à
son opinion. Comme le dit notre Cour dans Housen
c. Nikolaisen, 2002 CSC 33, [2002] 2 R.C.S. 235,
une cour d’appel doit se garder de modifier les
conclusions de fait tirées en première instance, sauf
erreur manifeste et dominante.
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[49] When social and legislative evidence is put
before a judge of first instance, the judge’s duty is to
evaluate and weigh that evidence in order to arrive at
the conclusions of fact necessary to decide the case.
The trial judge is charged with the responsibility
of establishing the record on which subsequent ap
peals are founded. Absent reviewable error in the
trial judge’s appreciation of the evidence, a court
of appeal should not interfere with the trial judge’s
conclusions on social and legislative facts. This
division of labour is basic to our court system. The
first instance judge determines the facts; appeal
courts review the decision for correctness in law
or palpable and overriding error in fact. This applies
to social and legislative facts as much as to findings
of fact as to what happened in a particular case.

[49] Le juge saisi d’éléments de preuve portant sur
des faits sociaux ou législatifs a l’obligation de les
examiner et de les soupeser en vue de tirer les con
clusions de fait nécessaires pour trancher le litige. Il
lui incombe de constituer le dossier sur lequel repo
seront les appels subséquents. Sauf erreur d’appré
ciation susceptible de contrôle, la juridiction d’appel
doit se garder de modifier les conclusions de pre
mière instance sur des faits sociaux ou législatifs.
Ce partage des tâches est fondamental dans notre
système de justice. Le juge du procès se prononce
sur les faits, puis les juridictions d’appel contrô
lent sa décision pour déterminer si elle est fondée
en droit ou si elle est entachée d’une erreur de fait
manifeste et dominante. La règle vaut pour les faits
sociaux ou législatifs tout autant que pour les con
clusions sur les faits qui sont à l’origine du litige.

[50] There are two important practical reasons
not to depart from the usual standard of review sim
ply because social or legislative facts are at issue.

[50] Deux raisons importantes d’ordre pratique
militent contre la mise au rancart de la norme de
contrôle habituelle seulement parce que des faits
sociaux ou législatifs sont en cause.

[51] First, to do so would require the appeal court
to duplicate the sometimes time-consuming and te
dious work of the first instance judge in reviewing all
the material and reconciling differences between
the experts, studies and research results. A new set
of judges would need to take the hours if not weeks
required to intimately appreciate and analyze the
evidence. And counsel for the parties would be re
quired to take the appellate judges through all the
evidence once again so they could draw their own
conclusions. All this would increase the costs and
delay in the litigation process. In a review for error
— which is what an appeal is — it makes more
sense to have counsel point out alleged errors in
the trial judge’s conclusions on the evidence and
confine the court of appeal to determining whether
those errors vitiate the trial judge’s conclusions.

[51] En premier lieu, la juridiction d’appel devrait
alors reprendre le travail parfois long et fastidieux
qui consiste à examiner tous les éléments et à con
cilier les divergences entre les experts, les études
et les résultats de recherches. Une nouvelle forma
tion de juges devrait passer des heures, voire des
semaines, à prendre connaissance de la preuve et à
l’analyser. Et les avocats des parties devraient exa
miner la preuve avec ces juges une fois de plus afin
que ces derniers puissent tirer leurs propres con
clusions. Il en résulterait une augmentation du coût
et de la durée de la procédure judiciaire. Lorsqu’il
s’agit de rechercher une erreur éventuelle — ce
qui est le propre d’un appel —, il est plus sensé
de demander aux avocats de signaler toute erreur
qui entacherait les conclusions tirées de la preuve
en première instance, de sorte que la juridiction
d’appel n’ait qu’à décider si l’erreur vicie les con
clusions.

[52] Second, social and legislative facts may
be intertwined with adjudicative facts — that is,
the facts of the case at hand — and with issues of
credibility of experts. To posit a different standard
of review for adjudicative facts and the credibility of

[52] En second lieu, les faits sociaux ou législatifs
peuvent s’entremêler avec les faits en litige — les
faits de l’espèce — et avec les questions liées à la
crédibilité des experts. Appliquer une norme de
contrôle aux faits en litige ainsi qu’à la crédibilité
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affiants and expert witnesses on the one hand, and
social and legislative facts on the other (as proposed
by the Court of Appeal), is to ask the impossible of
courts of appeal. Untangling the different sources of
those conclusions and applying different standards
of review to them would immensely complicate the
appellate task.

des déposants et des témoins experts et en appliquer
une autre aux faits sociaux ou législatifs (comme
le propose la Cour d’appel) revient à demander
l’impossible aux juridictions d’appel. Démêler les
différentes sources de ces conclusions et les sou
mettre à des normes de contrôle différentes com
pliqueraient immensément la tâche de la juridiction
d’appel.

[53] As the Attorney General of Canada points
out, this Court’s decision in RJR-MacDonald Inc.
v. Canada (Attorney General), [1995] 3 S.C.R. 199,
suggested that legislative fact findings are owed
less deference. However, the use of social science
evidence in Charter litigation has evolved signif
icantly since RJR-MacDonald was decided. In
the intervening years, this Court has expressed a
preference for social science evidence to be pre
sented through an expert witness (R. v. MalmoLevine, 2003 SCC 74, [2003] 3 S.C.R. 571, at
paras 26-28; R. v. Spence, 2005 SCC 71, [2005] 3
S.C.R. 458, at para. 68). The assessment of expert
evidence relies heavily on the trial judge (R. v.
Abbey, 2009 ONCA 624, 97 O.R. (3d) 330, at
paras. 62-96). This is particularly so in the wake of
the Ontario report by Justice Goudge, which em
phasized the role of the trial judge in preventing
miscarriages of justice flowing from flawed expert
evidence (Inquiry into Pediatric Forensic Pathology
in Ontario: Report, vol. 3, Policy and Recommen
dations (2008)). The distinction between adju
dicative and legislative facts can no longer justify
gradations of deference.

[53] Le procureur général du Canada souligne
que, dans l’arrêt RJR-MacDonald Inc. c. Canada
(Procureur général), [1995] 3 R.C.S. 199, notre Cour
affirme que les conclusions relatives aux faits légis
latifs commandent un degré de déférence moins
élevé. Or, le recours à des éléments de preuve rele
vant des sciences sociales dans les affaires portant
sur l’application de la Charte a beaucoup évolué
depuis cet arrêt. Dans les années qui ont suivi, notre
Cour a dit préférer que de tels éléments de preuve
soient présentés par des témoins experts (R. c.
Malmo-Levine, 2003 CSC 74, [2003] 3 R.C.S. 571,
par. 26-28; R. c. Spence, 2005 CSC 71, [2005] 3
R.C.S. 458, par. 68). L’appréciation du témoignage
d’un expert relève au premier chef du juge du
procès (R. c. Abbey, 2009 ONCA 624, 97 O.R. (3d)
330, par. 62-96), surtout depuis le rapport établi en
Ontario par le juge Goudge qui met en évidence
le rôle du juge du procès dans la prévention des
erreurs judiciaires imputables aux témoignages
d’experts déficients (Commission d’enquête sur la
médecine légale pédiatrique en Ontario : Rapport,
vol. 3, Politique et recommandations (2008)). La
distinction entre les faits en litige et les faits légis
latifs ne peut plus justifier des degrés différents de
déférence.

[54] This case illustrates the problem. The appli
cation judge arrived at her conclusions on the impact
of the impugned laws on s. 7 security interests on the
basis of the personal evidence of the applicants, the
evidence of affiants and experts, and documentary
evidence in the form of studies, reports of expert
panels and Parliamentary records. The Court of
Appeal conceded that it must accord deference to
her findings of adjudicative facts and the credibility
of affiants and experts, but said it owes no deference
to findings on social and legislative facts. The task

[54] La présente affaire constitue un bon exem
ple. La juge de première instance tire ses propres
conclusions concernant l’effet des dispositions
contestées sur le droit à la sécurité de la personne
garanti à l’art. 7 à partir du témoignage des deman
deresses, des déposants et des experts, ainsi que
de la preuve documentaire constituée d’études,
de rapports de comités d’experts et de documents
parlementaires. La Cour d’appel concède qu’elle
doit déférer aux conclusions de la juge sur les faits
en litige ainsi que sur la crédibilité des déposants
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of applying different standards of review when the
evidence is intertwined would be daunting.

et des experts, mais elle refuse de faire preuve de
déférence à l’endroit de ses conclusions sur des
faits sociaux ou législatifs. Appliquer des normes de
contrôle différentes à des éléments de preuve entre
mêlés représenterait une tâche colossale.

[55] It is suggested that no deference is required on
social and legislative facts because appellate courts
are in as good a position to evaluate such evidence
as trial judges. If this were so, adjudicative facts
presented only in affidavit form would similarly be
owed less deference. Yet this Court has been clear
that, absent express statutory instruction, there is
no middling standard of review for findings of fact
(H.L. v. Canada (Attorney General), 2005 SCC 25,
[2005] 1 S.C.R. 401). Furthermore, this view does
not meet the concerns of duplication of effort and
the intertwining of such evidence with other kinds
of evidence. Nor does it address the point that the
appellate task is not to review evidence globally, but
rather to review the conclusions the first instance
judge has drawn from the evidence.

[55] On laisse entendre qu’il n’y a pas lieu de
déférer aux conclusions sur des faits sociaux ou
législatifs, car une juridiction d’appel est aussi bien
placée qu’un juge de première instance pour les
apprécier. Si tel était le cas, un fait en litige établi
uniquement au moyen d’un affidavit aurait donc
droit à un degré de déférence moindre. Or, notre
Cour précise qu’à défaut d’un libellé exprès en ce
sens, aucune norme de contrôle intermédiaire ne
s’applique aux conclusions de fait (H.L. c. Canada
(Procureur général), 2005 CSC 25, [2005] 1 R.C.S.
401). De plus, ce n’est pas de nature à apaiser la
crainte d’un dédoublement de l’examen et d’un
entremêlement de tels éléments de preuve avec
d’autres. C’est méconnaître également la fonction
d’une juridiction d’appel, qui ne consiste pas à
examiner la preuve globalement, mais à s’en tenir
aux conclusions que le juge de première instance a
tirées à partir de la preuve.

[56] For these reasons, I am of the view that
a no-deference standard of appellate review for
social and legislative facts should be rejected. The
standard of review for findings of fact — whether
adjudicative, social, or legislative — remains pal
pable and overriding error.

[56] Pour ces motifs, je suis d’avis qu’il ne con
vient pas d’appliquer aux faits sociaux ou législa
tifs une norme de contrôle non déférente. La norme
de contrôle applicable aux conclusions de fait
— qu’elles portent sur les faits en litige, des faits
sociaux ou des faits législatifs — demeure celle de
l’erreur manifeste et dominante.

B. Section 7 Analysis

B. Analyse fondée sur l’art. 7

[57] In the discussion that follows, I first con
sider whether the applicants have established that
the impugned laws impose limits on security of
the person, thus engaging s. 7. I then examine the
argument of the appellant Attorneys General that
the laws do not cause the alleged harms. I go on
to consider whether any limits on security of the
person are in accordance with the principles of
fundamental justice.

[57] Dans l’analyse qui suit, j’examine d’abord
si les demanderesses ont démontré que les disposi
tions en cause restreignent le droit à la sécurité de
la personne et mettent ainsi en jeu l’art. 7. Je me
penche ensuite sur la thèse des procureurs géné
raux appelants selon laquelle les dispositions n’ont
pas l’effet attentatoire allégué. Je poursuis en me
demandant si la limite apportée le cas échéant au
droit à la sécurité de la personne est conforme aux
principes de justice fondamentale.
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(1) Le droit à la sécurité de la personne est-il en
jeu?

[58] Section 7 provides that the state cannot deny
a person’s right to life, liberty or security of the
person, except in accordance with the principles
of fundamental justice. At this stage, the question
is whether the impugned laws negatively impact
or limit the applicants’ security of the person, thus
bringing them within the ambit of, or engaging, s. 7
of the Charter.1

[58] L’article 7 dispose que l’État ne peut porter
atteinte au droit de quiconque à la vie, à la liberté
et à la sécurité de sa personne qu’en conformité
avec les principes de justice fondamentale. Il faut
dès lors se demander si les dispositions contestées
ont un effet préjudiciable sur le droit à la sécurité
des demanderesses ou limitent ce droit, de sorte
qu’elles tombent sous le coup de l’art. 7 de la
Charte ou mettent celui-ci en jeu1.

[59] Here, the applicants argue that the prohi
bitions on bawdy-houses, living on the avails of
prostitution, and communicating in public for the
purposes of prostitution, heighten the risks they
face in prostitution — itself a legal activity. The ap
plication judge found that the evidence supported
this proposition and the Court of Appeal agreed.

[59] En l’espèce, les demanderesses soutiennent
que l’interdiction des maisons de débauche, du
proxénétisme et de la communication en public à
des fins de prostitution augmente les risques aux
quels elles s’exposent lorsqu’elles se livrent à la
prostitution, une activité qui est en soi légale. La
juge de première instance conclut que la preuve va
dans ce sens, et la Cour d’appel lui donne raison.

[60] For reasons set out below, I am of the same
view. The prohibitions at issue do not merely
impose conditions on how prostitutes operate. They
go a critical step further, by imposing dangerous
conditions on prostitution; they prevent people
engaged in a risky — but legal — activity from
taking steps to protect themselves from the risks.

[60] Pour les motifs qui suivent, je suis du même
avis. Le législateur ne se contente pas d’encadrer
la pratique de la prostitution. Il franchit un pas
supplémentaire déterminant qui l’amène à imposer
des conditions dangereuses à la pratique de la pros
titution : les interdictions empêchent des personnes
qui se livrent à une activité risquée, mais légale,
de prendre des mesures pour assurer leur propre
protection contre les risques ainsi courus.

1 The focus is on security of the person, not liberty, for three
reasons. First, the Prostitution Reference decided that the com
municating and bawdy-house provisions engage liberty, and it is
binding on this point. The security of the person argument is a
novel issue and an important reason why the application judge
was able to revisit the Prostitution Reference. Second, it is not
clear that any of the applicants’ personal liberty interests are
engaged by the living on the avails provision; rather, they have
pleaded that they fear that it could apply to their employees or
their loved ones. Lastly, it seems to me that the real gravamen of
the complaint is not that breaking the law engages the applicants’
liberty, but rather that compliance with the laws infringes the ap
plicants’ security of the person.

1 L’accent est mis sur la sécurité de la personne, non sur la liberté,
pour trois raisons. Premièrement, le Renvoi sur la prostitution
établit que les dispositions relatives à la communication et aux
maisons de débauche mettent en jeu le droit à la liberté et il fait
autorité sur ce point. Le moyen fondé sur le droit à la sécurité de
la personne est nouveau et justifie amplement le réexamen du
renvoi par la juge de première instance. Deuxièmement, on ne
saurait dire avec certitude que le droit à la liberté des demande
resses est mis en jeu par la disposition relative au proxénétisme;
les demanderesses disent en fait craindre l’application de la dis
position à leurs employés ou à leurs proches. Enfin, il me semble
que les demanderesses prétendent essentiellement dans les faits
non pas que l’inobservation de la loi porte atteinte à leur droit à
la liberté, mais plutôt que son respect porte atteinte à leur droit à
la sécurité.
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Articles 197 et 210 : Tenue d’une maison de
débauche

[61] It is not an offence to sell sex for money.
The bawdy-house provisions, however, make it an
offence to do so in any “place” that is “kept or occu
pied” or “resorted to” for the purpose of prostitu
tion (ss. 197 and 210(1) of the Code). The reach of
these provisions is broad. “Place” includes any de
fined space, even if unenclosed and used only tem
porarily (s. 197(1) of the Code; R. v. Pierce (1982),
37 O.R. (2d) 721 (C.A.)). And by definition, it
applies even if resorted to by only one person
(s. 197(1); R. v. Worthington (1972), 10 C.C.C.
(2d) 311 (Ont. C.A.)).

[61] Offrir ses services sexuels contre de l’argent
ne constitue pas une infraction. Toutefois, la dis
position relative aux maisons de débauche dispose
qu’est coupable d’un acte criminel quiconque tient
une maison de débauche dans un « local » qui est
« tenu ou occupé » ou « employé » à des fins de pros
titution (art. 197 et par. 210(1) du Code). Sa portée
est grande. On entend par « local » ou « endroit »
tout lieu défini, même s’il n’est pas enclos et n’est
employé que temporairement (par. 197(1) du Code;
R. c. Pierce (1982), 37 O.R. (2d) 721 (C.A.)). De
plus, il y a « local » ou « endroit » au sens de cette
définition même lorsque le lieu est utilisé par une
seule personne (par. 197(1); R. c. Worthington
(1972), 10 C.C.C. (2d) 311 (C.A. Ont.)).

[62] The practical effect of s. 210 is to confine
lawful prostitution to two categories: street pros
titution and out-calls (application decision, at
para. 385). In-calls, where the john comes to the
prostitute’s residence, are prohibited. Out-calls,
where the prostitute goes out and meets the client
at a designated location, such as the client’s home,
are allowed. Working on the street is also permit
ted, though the practice of street prostitution is
significantly limited by the prohibition on com
municating in public (s. 213(1)(c)).

[62] Dans les faits, l’art. 210 limite à deux les
modalités d’exercice d’une activité légale : la pros
titution dans la rue et la prostitution « itinérante »
(décision de première instance, par. 385). La pros
titution pratiquée chez soi, où la prostituée reçoit
ses clients chez elle, est interdite. La prostitution
itinérante, où la prostituée rejoint le client dans
un lieu convenu, telle la résidence de ce dernier,
est permise. Il en est de même de la prostitution
dans la rue, bien que celle-ci soit considérablement
limitée par l’interdiction de communiquer en public
(al. 213(1)c)).

[63] The application judge found, on a balance
of probabilities, that the safest form of prostitution
is working independently from a fixed location
(para. 300). She concluded that indoor work is far
less dangerous than street prostitution — a fin
ding that the evidence amply supports. She also
concluded that out-call work is not as safe as in-call
work, particularly under the current regime where
prostitutes are precluded by virtue of the living on
the avails provision from hiring a driver or security
guard. Since the bawdy-house provision makes the
safety-enhancing method of in-call prostitution
illegal, the application judge concluded that the
bawdy-house prohibition materially increased the
risk prostitutes face under the present regime. I
agree.

[63] La juge de première instance conclut, selon
la prépondérance des probabilités, que la forme de
prostitution la plus sûre est celle qui se pratique de
façon autonome dans un même lieu (par. 300). Elle
ajoute que travailler à l’intérieur est beaucoup moins
dangereux que travailler dans la rue, une conclusion
amplement étayée par la preuve. Toujours selon
elle, il est moins sûr d’offrir ses services chez
autrui de manière itinérante, surtout sous le régime
actuel, l’interdiction du proxénétisme empêchant
l’embauche d’un chauffeur ou d’un garde de sécu
rité. Étant donné que la disposition sur les maisons
de débauche rend illégale la pratique plus sûre
qu’est la prostitution chez soi, la juge opine que
l’interdiction augmente sensiblement le risque
auquel s’exposent actuellement les prostituées. Je
suis de cet avis.
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[64] First, the prohibition prevents prostitutes
from working in a fixed indoor location, which
would be safer than working on the streets or
meeting clients at different locations, especially
given the current prohibition on hiring drivers or
security guards. This, in turn, prevents prostitutes
from having a regular clientele and from setting
up indoor safeguards like receptionists, assis
tants, bodyguards and audio room monitoring,
which would reduce risks (application decision,
at para. 421). Second, it interferes with provision
of health checks and preventive health measures.
Finally — a point developed in argument before
us — the bawdy-house prohibition prevents resort
to safe houses, to which prostitutes working on the
street can take clients. In Vancouver, for example,
“Grandma’s House” was established to support street
workers in the Downtown Eastside, at about the
same time as fears were growing that a serial killer
was prowling the streets — fears which materialized
in the notorious Robert Pickton. Street prostitutes
— who the application judge found are largely the
most vulnerable class of prostitutes, and who face
an alarming amount of violence (para. 361) —
were able to bring clients to Grandma’s House.
However, charges were laid under s. 210, and al
though the charges were eventually stayed — four
years after they were laid — Grandma’s House was
shut down (supplementary affidavit of Dr. John
Lowman, May 6, 2009, J.A.R., vol. 20, at p. 5744).
For some prostitutes, particularly those who are
destitute, safe houses such as Grandma’s House
may be critical. For these people, the ability to work
in brothels or hire security, even if those activities
were lawful, may be illusory.

[64] Premièrement, l’interdiction empêche les
prostituées de travailler dans un lieu fixe, situé à
l’intérieur, ce qui est plus sûr que de travailler dans
la rue ou d’aller à la rencontre des différents clients,
d’autant plus que l’interdiction actuelle empêche
l’embauche d’un chauffeur ou d’un garde de sécu
rité. L’interdiction les empêche également de se
constituer une clientèle et de prendre des précau
tions chez elles en embauchant par exemple un
réceptionniste, un assistant ou un garde du corps et
en installant des dispositifs de surveillance audio,
de manière à réduire le risque couru (décision
de première instance, par. 421). Deuxièmement,
elle empêche les prostituées de faire certaines véri
fications sur l’état de santé des clients et de pren
dre des mesures sanitaires préventives. Enfin, lors
de la plaidoirie devant notre Cour, on a fait valoir
que l’interdiction de tenir une maison de débauche
empêche l’existence d’endroits sûrs où les pros
tituées peuvent emmener les clients recrutés dans
la rue. À Vancouver, par exemple, la « Grandma’s
House » a été créée pour venir en aide aux pros
tituées du Downtown Eastside à peu près à la
même époque où les craintes allaient croissant
quant à la possibilité qu’un tueur en série sévisse
dans le quartier (des craintes que les actes impu
tés au tristement célèbre Robert Pickton ont jus
tifiées). Les prostituées de la rue — qui, selon la
juge de première instance, sont de loin les plus
vulnérables et font l’objet d’un nombre alarmant
d’actes de violence (par. 361) — pouvaient se ren
dre à la Grandma’s House en compagnie de leurs
clients. Toutefois, le refuge a fait l’objet d’accusa
tions fondées sur l’art. 210, et même s’il y a eu
arrêt des procédures quatre ans après, la Grandma’s
House a finalement fermé ses portes (affidavit
complémentaire du Dr John Lowman en date du
6 mai 2009, d.c.d., vol. 20, p. 5744). L’existence
d’un établissement sûr comme Grandma’s House
peut être indispensable à certaines prostituées, en
particulier celles qui sont démunies. Pour elles, la
possibilité de travailler dans un bordel ou d’embau
cher un garde de sécurité peut se révéler illusoire
même s’il s’agit d’activités légales.

[65] I conclude, therefore, that the bawdyhouse provision negatively impacts the security of

[65] Je conclus donc que la disposition sur les
maisons de débauche a un effet préjudiciable sur
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le droit à la sécurité des prostituées et met en jeu
l’art. 7 de la Charte.
b)

Alinéa 212(1)j) : Proxénétisme

[66] Section 212(1)(j) criminalizes living on the
avails of prostitution of another person, wholly or
in part. While targeting parasitic relationships (R. v.
Downey, [1992] 2 S.C.R. 10), it has a broad reach.
As interpreted by the courts, it makes it a crime for
anyone to supply a service to a prostitute, because
she is a prostitute (R. v. Grilo (1991), 2 O.R. (3d) 514
(C.A.); R. v. Barrow (2001), 54 O.R. (3d) 417
(C.A.)). In effect, it prevents a prostitute from hiring
bodyguards, drivers and receptionists. The applica
tion judge found that by denying prostitutes access
to these security-enhancing safeguards, the law
prevented them from taking steps to reduce the risks
they face and negatively impacted their security of
the person (para. 361). As such, she found that the
law engages s. 7 of the Charter.

[66] L’alinéa 212(1)j) criminalise le proxénétisme,
c’est-à-dire le fait de vivre entièrement ou en partie
des produits de la prostitution d’une autre personne.
Bien qu’il vise le parasitisme (R. c. Downey, [1992]
2 R.C.S. 10), sa portée est grande. Suivant son
interprétation par les tribunaux, commet un acte
criminel quiconque fournit un service à une pros
tituée parce qu’elle est une prostituée (R. c. Grilo
(1991), 2 O.R. (3d) 514 (C.A.); R. c. Barrow (2001),
54 O.R. (3d) 417 (C.A.)). Dans les faits, il empê
che la prostituée d’engager un garde du corps, un
chauffeur ou un réceptionniste. La juge de première
instance conclut qu’en niant aux prostituées le droit
de prendre de telles mesures susceptibles d’accroî
tre leur sécurité, la disposition fait obstacle à la réduc
tion des risques auxquels elles s’exposent et a un
effet préjudiciable sur la sécurité de leur personne
(par. 361). Elle statue donc que la disposition met
en jeu l’art. 7 de la Charte.

[67] The evidence amply supports the judge’s
conclusion. Hiring drivers, receptionists, and body
guards, could increase prostitutes’ safety (applica
tion decision, at para. 421), but the law prevents
them from doing so. Accordingly, I conclude that
s. 212(1)(j) negatively impacts security of the per
son and engages s. 7.

[67] La preuve appuie amplement sa conclusion.
L’embauche d’un chauffeur, d’un réceptionniste
ou d’un garde du corps pourrait accroître la sécu
rité des prostituées (décision de première instance,
par. 421), mais la loi y fait obstacle. Je conclus
donc que l’al. 212(1)j) a un effet préjudiciable sur
la sécurité de la personne et met en jeu l’art. 7 de la
Charte.

(c) Section 213(1)(c): Communicating in a
Public Place
[68] Section 213(1)(c) prohibits communicating
or attempting to communicate for the purpose of en
gaging in prostitution or obtaining the sexual ser
vices of a prostitute, in a public place or a place open
to public view. The provision extends to conduct
short of verbal communication by prohibiting stop
ping or attempting to stop any person for those pur
poses (R. v. Head (1987), 59 C.R. (3d) 80 (B.C.C.A.)).

c)

Alinéa 213(1)c) : Communication en public

[68] L’alinéa 213(1)c) interdit de communiquer
ou de tenter de communiquer avec une personne
en vue de se livrer à la prostitution ou d’obtenir les
services sexuels d’une prostituée dans un endroit
public ou situé à la vue du public. La disposition vise
non seulement la communication verbale, mais
aussi le fait d’arrêter ou de tenter d’arrêter une per
sonne à ces fins (R. c. Head (1987), 59 C.R. (3d) 80
(C.A.C.-B.)).
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[69] The application judge found that face-to-face
communication is an “essential tool” in enhanc
ing street prostitutes’ safety (para. 432). Such
communication, which the law prohibits, allows
prostitutes to screen prospective clients for in
toxication or propensity to violence, which can
reduce the risks they face (paras. 301 and 421).
This conclusion, based on the evidence before her,
sufficed to engage security of the person under s. 7.

[69] La juge de première instance conclut que la
communication entre les intéressés est [TRADUCTION]
« essentielle » à l’accroissement de la sécurité des
prostituées de la rue (par. 432). Cette communica
tion, que la loi interdit, permet aux prostituées de
jauger leurs clients éventuels afin d’écarter ceux
qui sont intoxiqués et qui pourraient être enclins
à la violence, ce qui serait de nature à réduire les
risques auxquels elles s’exposent (par. 301 et 421).
Cette conclusion fondée sur la preuve offerte suffit
à mettre en jeu le droit à la sécurité de la personne
garanti à l’art. 7.

[70] The application judge also found that the
communicating law has had the effect of displac
ing prostitutes from familiar areas, where they may
be supported by friends and regular customers, to
more isolated areas, thereby making them more
vulnerable (paras. 331 and 502).

[70] La juge estime en outre que l’interdiction de
la communication a eu pour effet de faire migrer les
prostituées vers des lieux isolés et peu familiers où
elles ne peuvent compter sur l’appui de leurs amis
et de leurs clients habituels, ce qui les a rendues
plus vulnérables (par. 331 et 502).

[71] On the evidence accepted by the application
judge, the law prohibits communication that would
allow street prostitutes to increase their safety. By
prohibiting communicating in public for the pur
pose of prostitution, the law prevents prostitutes
from screening clients and setting terms for the use
of condoms or safe houses. In these ways, it sig
nificantly increases the risks they face.

[71] Suivant les éléments admis en preuve au procès,
la loi interdit une communication qui permettrait
aux prostituées de la rue d’accroître leur sécurité.
En interdisant la communication en public à des fins
de prostitution, la loi empêche les prostituées d’éva
luer leurs clients éventuels, ainsi que de convenir
de l’utilisation du condom ou d’un lieu sûr. Elle
accroît ainsi sensiblement le risque couru.

[72] I conclude that the evidence supports the
application judge’s conclusion that s. 213(1)(c)
impacts security of the person and engages s. 7.

[72] Je conclus que la preuve appuie la conclu
sion de la juge de première instance selon laquelle
l’al. 213(1)c) a une incidence sur la sécurité de la
personne et met en jeu l’art. 7.

(2) A Closer Look at Causation
[73] For the reasons discussed above, the appli
cation judge concluded — and I agree — that the
impugned laws negatively impact and thus engage
security of the person rights of prostitutes. However,
the appellant Attorneys General contend that s. 7 is
not engaged because there is an insufficient causal
connection between the laws and the risks faced by
prostitutes. First, they argue that the courts below
erroneously measured causation by an attenuated
standard. Second, they argue that it is the choice of
the applicants to engage in prostitution, rather than

(2) Examen approfondi du lien de causalité
[73] Pour les motifs examinés précédemment, la
juge de première instance conclut — et je conviens
avec elle — que les dispositions contestées ont un
effet préjudiciable sur le droit à la sécurité des pros
tituées et mettent donc en jeu ce droit. Les pro
cureurs généraux appelants soutiennent toutefois
que l’art. 7 ne s’applique pas faute d’un lien de cau
salité suffisant entre les dispositions et les risques
auxquels s’exposent les prostituées. D’abord, ils
avancent que les juridictions inférieures ont eu
tort de soumettre le lien de causalité à une norme
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atténuée. Ils prétendent ensuite que le préjudice
couru par les demanderesses tient à leur choix de se
livrer à la prostitution et non à la loi. On ne saurait
faire droit à ces prétentions.
a)

Nature du lien de causalité requis

[74] Three possible standards for causation are
raised for our consideration: (1) “sufficient causal
connection”, adopted by the application judge
(paras. 287-88); (2) a general “impact” approach,
adopted by the Court of Appeal (paras. 108-9); and
(3) “active and foreseeable” and “direct” causal con
nection, urged by the appellant Attorneys General
(A.G. of Canada factum, at paras. 64-68; A.G. of
Ontario factum, at paras. 12-17).

[74] Nous sommes appelés à considérer trois nor
mes de causalité possibles : (1) celle fondée sur un
« lien de causalité suffisant » retenue par la juge
de première instance (par. 287-288), (2) celle,
générale, fondée sur l’« effet » adoptée par la Cour
d’appel (par. 108-109) et (3) celle fondée sur un lien
de causalité « actif, prévisible et direct » préconisée
par les procureurs généraux appelants (mémoire du
p.g. du Canada, par. 65; mémoire du p.g. de l’Onta
rio, par. 14-15).

[75] I conclude that the “sufficient causal con
nection” standard should prevail. This is a flexible
standard, which allows the circumstances of each
particular case to be taken into account. Adopted in
Blencoe v. British Columbia (Human Rights Com
mission), 2000 SCC 44, [2000] 2 S.C.R. 307, and
applied in a number of subsequent cases (see, e.g.,
United States v. Burns, 2001 SCC 7, [2001] 1 S.C.R.
283; Suresh v. Canada (Minister of Citizenship and
Immigration), 2002 SCC 1, [2002] 1 S.C.R. 3), it
posits the need for “a sufficient causal connection
between the state-caused [effect] and the prejudice
suffered by the [claimant]” for s. 7 to be engaged
(Blencoe, at para. 60 (emphasis added)).

[75] Je suis d’avis que la norme du « lien de cau
salité suffisant » est celle qui convient. Sa souplesse
permet l’adaptation aux circonstances propres à
chaque espèce. Adoptée dans l’arrêt Blencoe c.
Colombie-Britannique (Human Rights Commission),
2000 CSC 44, [2000] 2 R.C.S. 307, et appliquée
dans plusieurs affaires subséquentes (voir, p. ex.,
États-Unis c. Burns, 2001 CSC 7, [2001] 1 R.C.S.
283; Suresh c. Canada (Ministre de la Citoyenneté et
de l’Immigration), 2002 CSC 1, [2002] 1 R.C.S. 3),
elle postule l’existence d’« un lien de causalité suf
fisant entre [l’effet] imputable à l’État et le préjudice
subi par [le demandeur] » pour que l’art. 7 entre en
jeu (Blencoe, par. 60 (je souligne)).

[76] A sufficient causal connection standard does
not require that the impugned government action
or law be the only or the dominant cause of the
prejudice suffered by the claimant, and is satisfied
by a reasonable inference, drawn on a balance of
probabilities (Canada (Prime Minister) v. Khadr,
2010 SCC 3, [2010] 1 S.C.R. 44, at para. 21). A
sufficient causal connection is sensitive to the
context of the particular case and insists on a real,
as opposed to a speculative, link. Understood in
this way, a sufficient causal connection standard is
consistent with the substance of the standard that
the Court of Appeal applied in this case. While I

[76] La norme du lien de causalité suffisant
n’exige pas que la mesure législative ou autre
reprochée à l’État soit l’unique ou la principale
cause du préjudice subi par le demandeur, et il y
est satisfait par déduction raisonnable, suivant la
prépondérance des probabilités (Canada (Premier
ministre) c. Khadr, 2010 CSC 3, [2010] 1 R.C.S. 44,
par. 21). L’exigence d’un lien de causalité suffisant
tient compte du contexte et s’attache à l’existence
d’un lien réel, et non hypothétique. Considérée sous
cet angle, la norme du lien de causalité suffisant
correspond essentiellement à celle qu’applique la
Cour d’appel en l’espèce. Bien que je ne convienne
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do not agree with the Court of Appeal that cau
sation is not the appropriate lens for examining
whether legislation — as opposed to the conduct
of state actors — engages s. 7 security interests, its
“practical and pragmatic” inquiry (para. 108) tracks
the process followed in cases such as Blencoe and
Khadr.

pas avec elle que l’exigence d’un lien de causalité ne
permet pas de déterminer si la loi — par opposition
aux actes de représentants de l’État — met en jeu le
droit à la sécurité de la personne garanti à l’art. 7, la
démarche [TRADUCTION] « pratique et pragmatique »
(par. 108) qui la sous-tend s’inspire de celle suivie,
par exemple, dans Blencoe et Khadr.

[77] The Attorney General of Canada argues for
a higher standard. The prejudice to the claimant’s
security interest, he argues, must be active, fore
seeable, and a “necessary link” (factum, at paras. 62
and 65). He relies on this Court’s statement in
Rodriguez v. British Columbia (Attorney General),
[1993] 3 S.C.R. 519 (cited by way of contrast in
Blencoe, at para. 69), that “[i]n the absence of
government involvement, Mrs. Rodriguez would
not have suffered a deprivation of her s. 7 rights.”
He also relies on the Court’s statement in Suresh, at
para. 54, that “[a]t least where Canada’s participa
tion is a necessary precondition for the deprivation
and where the deprivation is an entirely foresee
able consequence of Canada’s participation, the
government does not avoid the guarantee of fun
damental justice”. These statements establish that
a causal connection is made out when the state
action is a foreseeable and necessary cause of the
prejudice. They do not, however, establish that this
is the only way a causal connection engaging s. 7 of
the Charter can be demonstrated.

[77] Le procureur général du Canada préconise
une norme plus stricte. Il fait valoir que l’atteinte au
droit à la sécurité des demanderesses doit être active
et prévisible et qu’un [TRADUCTION] « lien néces
saire » est requis (mémoire, par. 62 et 65). Il cite
à l’appui les motifs de notre Cour dans Rodriguez
c. Colombie-Britannique (Procureur général), [1993]
3 R.C.S. 519 (cités à des fins de comparaison dans
l’arrêt Blencoe, par. 69), suivant lesquels : « N’eût
été le rôle de l’État, il n’y aurait eu aucune atteinte
aux droits garantis à Mme Rodriguez par l’art. 7. » Il
invoque par ailleurs l’arrêt Suresh, par. 54 : « À tout
le moins, dans les cas où la participation du Canada
est un préalable nécessaire à l’atteinte et où cette
atteinte est une conséquence parfaitement prévisible
de la participation canadienne, le gouvernement ne
saurait être libéré de son obligation de respecter les
principes de justice fondamentale . . . » Ces énoncés
établissent qu’il y a lien de causalité lorsque l’acte
de l’État est prévisible et qu’il est la cause néces
saire du préjudice, mais pas qu’il s’agit du seul
moyen de démontrer l’existence d’un lien de cau
salité qui met en jeu l’art. 7 de la Charte.

[78] Finally, from a practical perspective, a suf
ficient causal connection represents a fair and work
able threshold for engaging s. 7 of the Charter. This
is the port of entry for s. 7 claims. The claimant
bears the burden of establishing this connection.
Even if established, it does not end the inquiry, since
the claimant must go on to show that the deprivation
of her security of the person is not in accordance
with the principles of fundamental justice. Al
though mere speculation will not suffice to estab
lish causation, to set the bar too high risks barring
meritorious claims. What is required is a sufficient
connection, having regard to the context of the case.

[78] Enfin, sur le plan pratique, l’existence d’un
lien de causalité suffisant constitue un critère juste et
fonctionnel pour déterminer si l’art. 7 de la Charte
est en jeu. Elle ouvre la voie à l’application du droit
garanti à l’art. 7, et il incombe au demandeur de
la démontrer. Une fois ce lien établi, l’analyse ne
prend pas fin pour autant, car le demandeur doit
prouver l’atteinte à la sécurité de sa personne et la
non-conformité de cette atteinte aux principes de
justice fondamentale. De simples hypothèses ne
sauraient établir le lien de causalité, mais placer
la barre trop haut risque de faire obstacle à des
demandes fondées. Le lien doit être suffisant eu
égard au contexte considéré.
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Le lien de causalité est-il rendu inexistant
par le choix de se prostituer ou les actes de
tiers?

[79] The Attorneys General of Canada and On
tario argue that prostitutes choose to engage in an
inherently risky activity. They can avoid both the
risk inherent in prostitution and any increased risk
that the laws impose simply by choosing not to
engage in this activity. They say that choice — and
not the law — is the real cause of their injury.

[79] Le procureur général du Canada et celui de
l’Ontario soutiennent que les prostituées font le
choix de se livrer à une activité intrinsèquement
risquée. Elles peuvent se soustraire à la fois aux
risques inhérents à la prostitution et à tout risque
supplémentaire causé par la loi en choisissant
simplement de ne pas se livrer à cette activité. Selon
eux, c’est le choix de la prostitution — et non la loi
— qui est la cause véritable du préjudice.

[80] The Attorneys General contend that Par
liament is entitled to regulate prostitution as it sees
fit. Anyone who chooses to sell sex for money must
accept these conditions. If the conditions imposed
by the law prejudice their security, it is their choice
to engage in the activity, not the law, that is the
cause.

[80] Les procureurs généraux prétendent que le
législateur peut réglementer la prostitution selon ce
qu’il juge opportun. La personne qui décide d’offrir
ses services sexuels contre de l’argent doit accep
ter les règles établies, et lorsque celles-ci portent
atteinte à sa sécurité, elle doit s’en prendre à son
choix de se livrer à cette activité, non à la loi.

[81] What the applicants seek, the Attorneys
General assert, is a constitutional right to engage
in risky commercial activities. Thus the Attorney
General of Ontario describes the s. 7 claim in this
case as a “veiled assertion of a positive right to vo
cational safety” (factum, at para. 25).

[81] Ils ajoutent que les demanderesses revendi
quent le droit constitutionnel de se livrer à une acti
vité commerciale risquée. Le procureur général de
l’Ontario voit d’ailleurs dans l’allégation fondée
sur l’art. 7 la [TRADUCTION] « revendication à mots
couverts du droit à la sécurité professionnelle »
(mémoire, par. 25).

[82] The Attorneys General rely on this Court’s
decision in Malmo-Levine, which upheld the
constitutionality of the prohibition of possession
of marijuana on the basis that the recreational use
of marijuana was a “lifestyle choice” and that life
style choices were not constitutionally protected
(para. 185).

[82] Les procureurs généraux invoquent l’arrêt
Malmo-Levine dans lequel notre Cour confirme la
constitutionnalité de l’interdiction de posséder de
la marihuana au motif que sa consommation à des
fins récréatives constitue un « choix de mode de
vie », un choix que ne protège pas la Constitution
(par. 185).

[83] The Attorneys General buttress this argument
by asserting that if this Court accepts that these
laws can be viewed as causing prejudice to the ap
plicants’ security, then many other laws that leave
open the choice to engage in risky activities by only
partially or indirectly regulating those activities will
be rendered unconstitutional.

[83] Pour étayer leur thèse, les procureurs géné
raux font valoir que si notre Cour reconnaît que les
dispositions en cause peuvent porter atteinte à la
sécurité des demanderesses, de nombreuses autres
dispositions qui permettent de se livrer ou non à
une activité risquée en réglementant celle-ci par
tiellement ou indirectement deviendront du coup
inconstitutionnelles.
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[84] Finally, in a variant on the argument that the
impugned laws are not the cause of the applicants’
alleged loss of security, the Attorneys General ar
gue that the source of the harm is third parties —
the johns who use and abuse prostitutes and the
pimps who exploit them.

[84] Enfin, ils recourent à une variante de la pré
tention suivant laquelle les dispositions contes
tées ne sont pas la cause de l’atteinte alléguée à la
sécurité des demanderesses, à savoir que le pré
judice est imputable à des tiers, en l’occurrence les
hommes qui ont recours aux services des prostituées
et qui maltraitent celles-ci, ainsi que les proxénètes
qui les exploitent.

[85] For the following reasons, I cannot accept
the argument that it is not the law, but rather pros
titutes’ choice and third parties, that cause the risks
complained of in this case.

[85] Pour les motifs qui suivent, je ne puis con
venir que ce n’est pas la loi, mais plutôt le choix de
se prostituer et les actes de tiers qui sont à l’origine
des risques dénoncés en l’espèce.

[86] First, while some prostitutes may fit the de
scription of persons who freely choose (or at one
time chose) to engage in the risky economic activity
of prostitution, many prostitutes have no meaningful
choice but to do so. Ms. Bedford herself stated that
she initially prostituted herself “to make enough
money to at least feed myself” (cross-examination
of Ms. Bedford, J.A.R., vol. 2, at p. 92). As the ap
plication judge found, street prostitutes, with some
exceptions, are a particularly marginalized pop
ulation (paras. 458 and 472). Whether because of
financial desperation, drug addictions, mental ill
ness, or compulsion from pimps, they often have
little choice but to sell their bodies for money. Re
alistically, while they may retain some minimal
power of choice — what the Attorney General of
Canada called “constrained choice” (transcript, at
p. 22) — these are not people who can be said to be
truly “choosing” a risky line of business (see PHS,
at paras. 97-101).

[86] Premièrement, bien que certaines prostituées
puissent correspondre au profil de celle qui choi
sit librement de se livrer à l’activité économique
risquée qu’est la prostitution — ou qui fait ce choix à
un moment de sa vie —, de nombreuses prostituées
n’ont pas vraiment d’autre solution que la prostitu
tion. Mme Bedford déclare s’être d’abord prostituée
[TRADUCTION] « afin de faire assez d’argent pour
au moins [s]e nourrir » (contre-interrogatoire de
Mme Bedford, d.c.d., vol. 2, p. 92). Comme le dit la
juge de première instance, les prostituées de la rue
forment, à quelques exceptions près, une population
particulièrement marginalisée (par. 458 et 472).
Que ce soit à cause du désespoir financier, de la toxi
comanie, de la maladie mentale ou de la contrainte
exercée par un proxénète, elles n’ont souvent guère
d’autre choix que de vendre leur corps contre
de l’argent. Dans les faits, même si elles peuvent
conserver un certain pouvoir minimal de choisir —
[TRADUCTION] « un choix limité » selon le procureur
général (transcription, p. 22) —, on ne peut dire
qu’elles « choisissent » véritablement une activité
commerciale risquée (voir PHS, par. 97-101).

[87] Second, even accepting that there are those
who freely choose to engage in prostitution, it must
be remembered that prostitution — the exchange of
sex for money — is not illegal. The causal question
is whether the impugned laws make this lawful
activity more dangerous. An analogy could be
drawn to a law preventing a cyclist from wearing
a helmet. That the cyclist chooses to ride her bike
does not diminish the causal role of the law in

[87] Deuxièmement, à supposer même que des
personnes choisissent librement de se livrer à la
prostitution, il faut se rappeler que cette activité —
l’échange de services sexuels contre de l’argent —
n’est pas illégale. La question qui se pose sur le
plan de la causalité est celle de savoir si les dispo
sitions contestées accroissent le risque couru par la
personne qui se prostitue. On peut faire une analogie
avec la disposition qui interdirait aux cyclistes le

2013 SCC 72 (CanLII)

[2013] 3 R.C.S.

CANADA (ATTORNEY GENERAL)

v.

BEDFORD

The Chief Justice

[2013] 3 S.C.R.

making that activity riskier. The challenged laws
relating to prostitution are no different.

port du casque. Malgré le choix des cyclistes d’uti
liser leurs bicyclettes, il demeurerait que c’est la
disposition qui rendrait l’activité plus risquée. Il en
va de même des dispositions contestées sur la pros
titution.

[88] Nor is it accurate to say that the claim in
this case is a veiled assertion of a positive right to
vocational safety. The applicants are not asking the
government to put into place measures making
prostitution safe. Rather, they are asking this Court
to strike down legislative provisions that aggravate
the risk of disease, violence and death.

[88] Il n’est pas non plus exact d’affirmer que
la demande formulée en l’espèce revient à reven
diquer à mots couverts le droit à la sécurité profes
sionnelle. L’objectif des demanderesses n’est pas
que l’État adopte des mesures qui fassent de la
prostitution une activité sûre, mais plutôt que notre
Cour invalide des dispositions qui accroissent le ris
que de maladie, de violence et de décès.

[89] It makes no difference that the conduct of
pimps and johns is the immediate source of the
harms suffered by prostitutes. The impugned laws
deprive people engaged in a risky, but legal, activity
of the means to protect themselves against those
risks. The violence of a john does not diminish the
role of the state in making a prostitute more vul
nerable to that violence.

[89] Le fait que le comportement des proxénètes
et des clients soit la source immédiate des préju
dices subis par les prostituées n’y change rien. Les
dispositions contestées privent des personnes qui se
livrent à une activité risquée, mais légale, des moyens
nécessaires à leur protection contre le risque couru.
La violence d’un client ne diminue en rien la res
ponsabilité de l’État qui rend une prostituée plus
vulnérable à cette violence.

[90] The government’s call for deference in ad
dressing the problems associated with prostitution
has no role at this stage of the analysis. Calls for
deference cannot insulate legislation that creates
serious harmful effects from the charge that they
negatively impact security of the person under s. 7
of the Charter. The question of deference arises
under the principles of fundamental justice, not at
the early stage of considering whether a person’s
life, liberty, or security of the person is infringed.

[90] Le respect auquel nous exhorte l’État quant
aux décisions qu’il prend pour contrer les problèmes
liés à la prostitution n’est pas pertinent à ce stade de
l’analyse. Il ne saurait faire obstacle à l’allégation
qu’une mesure législative a de graves effets préjudi
ciables et porte atteinte au droit à la sécurité de la
personne garanti à l’art. 7 de la Charte. Cette consi
dération vaut lorsqu’il s’agit de savoir s’il y a con
formité aux principes de justice fondamentale, et
non pour déterminer au préalable s’il y a atteinte au
droit à la vie, à la liberté ou à la sécurité de la per
sonne de l’intéressé.

[91] Finally, recognizing that laws with serious
harmful effects may engage security of the person
does not mean that a host of other criminal laws
will be invalidated. Trivial impingements on
security of the person do not engage s. 7 (New
Brunswick (Minister of Health and Community
Services) v. G. (J.), [1999] 3 S.C.R. 46, at para. 59).
As already discussed, the applicant must show that
the impugned law is sufficiently connected to the
prejudice suffered before s. 7 is engaged. And even
if s. 7 is found to be engaged, the applicant must

[91] Enfin, reconnaître qu’une disposition grave
ment préjudiciable peut mettre en jeu le droit à la
sécurité de la personne n’emportera pas l’invalida
tion d’une foule d’autres dispositions criminelles.
L’atteinte anodine à ce droit ne met pas en jeu l’art. 7
(Nouveau-Brunswick (Ministre de la Santé et des
Services communautaires) c. G. (J.), [1999] 3 R.C.S.
46, par. 59). Rappelons que le demandeur doit
démontrer l’existence d’un lien suffisant entre
la disposition contestée et le préjudice subi pour
que s’applique l’art. 7. Et même si l’on conclut que
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then show that the deprivation of security is not
in accordance with the principles of fundamental
justice.

l’art. 7 s’applique, le demandeur doit démontrer que
l’atteinte à sa sécurité n’est pas conforme aux prin
cipes de justice fondamentale.

[92] For all these reasons, I reject the arguments
of the Attorneys General that the cause of the harm
is not the impugned laws, but rather the actions of
third parties and the prostitutes’ choice to engage
in prostitution. As I concluded above, the laws en
gage s. 7 of the Charter. That conclusion remains
undisturbed.

[92] Pour tous ces motifs, je rejette la prétention
des procureurs généraux selon laquelle le préjudice
allégué n’est pas attribuable aux dispositions con
testées, mais bien aux actes de tiers et au choix de se
prostituer. J’estime toujours que les dispositions en
cause font intervenir l’art. 7 de la Charte.

(3) Principles of Fundamental Justice

(3) Principes de justice fondamentale

(a) The Applicable Norms

a)

Normes applicables

[93] I have concluded that the impugned laws
deprive prostitutes of security of the person, engaging
s. 7. The remaining step in the s. 7 analysis is to
determine whether this deprivation is in accordance
with the principles of fundamental justice. If so, s. 7
is not breached.

[93] J’arrive à la conclusion que les dispositions
contestées portent atteinte au droit à la sécurité de
la personne des prostituées et qu’elles mettent ainsi
en jeu l’art. 7. Reste donc à savoir si, au regard
de l’art. 7, cette atteinte est conforme ou non aux
principes de justice fondamentale. Dans l’affirma
tive, il n’y a pas d’atteinte au droit garanti à l’art. 7.

[94] The principles of fundamental justice set
out the minimum requirements that a law that
negatively impacts on a person’s life, liberty, or
security of the person must meet. As Lamer J. put
it, “[t]he term ‘principles of fundamental justice’
is not a right, but a qualifier of the right not to be
deprived of life, liberty and security of the person;
its function is to set the parameters of that right”
(Re B.C. Motor Vehicle Act, [1985] 2 S.C.R. 486
(“Motor Vehicle Reference”), at p. 512).

[94] Les principes de justice fondamentale défi
nissent les conditions minimales auxquelles doit
satisfaire la loi qui a un effet préjudiciable sur le
droit à la vie, à la liberté ou à la sécurité de la per
sonne. Selon le juge Lamer, « [l]’expression “prin
cipes de justice fondamentale” constitue non pas un
droit, mais un modificatif du droit de ne pas se voir
porter atteinte à sa vie, à sa liberté et à la sécurité de
sa personne; son rôle est d’établir les paramètres de
ce droit » (Renvoi sur la Motor Vehicle Act (C.-B.),
[1985] 2 R.C.S. 486 (« Renvoi sur la MVA »), p. 512).

[95] The principles of fundamental justice have
significantly evolved since the birth of the Charter.
Initially, the principles of fundamental justice were
thought to refer narrowly to principles of natural
justice that define procedural fairness. In the Motor
Vehicle Reference, this Court held otherwise:

[95] Les « principes de justice fondamentale » ont
beaucoup évolué depuis l’adoption de la Charte.
Au départ, on les réduisait aux principes de justice
naturelle qui définissent l’équité procédurale.
Dans le Renvoi sur la MVA, notre Cour en a jugé
autrement :

. . . it would be wrong to interpret the term “funda
mental justice” as being synonymous with natural justice
. . . . To do so would strip the protected interests of much,
if not most, of their content and leave the “right” to life,
liberty and security of the person in a sorely emaciated

. . . il serait erroné d’interpréter l’expression « justice
fondamentale » comme synonyme de justice naturelle
[. . .] Ce faire aurait pour conséquence de dépouiller les
intérêts protégés de tout leur sens ou presque et de lais
ser le « droit » à la vie, à la liberté et à la sécurité de la
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state. Such a result would be inconsistent with the broad,
affirmative language in which those rights are expressed
and equally inconsistent with the approach adopted by
this Court toward the interpretation of Charter rights in
Law Society of Upper Canada v. Skapinker, [1984] 1
S.C.R. 357, per Estey J., and Hunter v. Southam Inc.,
supra. [pp. 501-2]

personne dans un état d’atrophie déplorable. Un tel résul
tat serait incompatible avec le style affirmatif et géné
ral dans lequel ces droits sont énoncés et également
incompatible avec le point de vue que cette Cour a adopté,
en ce qui concerne l’interprétation des droits garantis par
la Charte, dans l’arrêt Law Society of Upper Canada c.
Skapinker, [1984] 1 R.C.S. 357 (le juge Estey), et dans
l’arrêt Hunter c. Southam Inc., précité. [p. 501-502]

[96] The Motor Vehicle Reference recognized that
the principles of fundamental justice are about the
basic values underpinning our constitutional order.
The s. 7 analysis is concerned with capturing in
herently bad laws: that is, laws that take away life,
liberty, or security of the person in a way that runs
afoul of our basic values. The principles of fun
damental justice are an attempt to capture those
values. Over the years, the jurisprudence has given
shape to the content of these basic values. In this
case, we are concerned with the basic values against
arbitrariness, overbreadth, and gross disproportion
ality.

[96] Dans le Renvoi sur la MVA, la Cour reconnaît
que les principes de justice fondamentale s’enten
dent des valeurs fondamentales qui sous-tendent
notre ordre constitutionnel. L’analyse fondée sur
l’art. 7 s’attache à débusquer les dispositions légis
latives intrinsèquement mauvaises, celles qui pri
vent du droit à la vie, à la liberté ou à la sécurité
de la personne au mépris des valeurs fondamentales
que sont censés intégrer les principes de justice
fondamentale et dont la jurisprudence a défini la
teneur au fil des ans. Dans la présente affaire, les
valeurs fondamentales qui nous intéressent s’oppo
sent à l’arbitraire, à la portée excessive et à la dis
proportion totale.

[97] The concepts of arbitrariness, overbreadth,
and gross disproportionality evolved organically as
courts were faced with novel Charter claims.

[97] Les notions d’arbitraire, de portée excessive
et de disproportion totale ont connu une évolution
endogène au fur et à mesure que les tribunaux ont
été saisis d’allégations nouvelles fondées sur la
Charte.

[98] Arbitrariness was used to describe the situ
ation where there is no connection between the
effect and the object of the law. In Morgentaler,
the accused challenged provisions of the Criminal
Code that required abortions to be approved by a
therapeutic abortion committee of an accredited or
approved hospital. The purpose of the law was to
protect women’s health. The majority found that the
requirement that all therapeutic abortions take place
in accredited hospitals did not contribute to the
objective of protecting women’s health and, in fact,
caused delays that were detrimental to women’s
health. Thus, the law violated basic values because
the effect of the law actually contravened the ob
jective of the law. Beetz J. called this “manifest un
fairness” (Morgentaler, at p. 120), but later cases
interpreted this as an “arbitrariness” analysis (see
Chaoulli v. Quebec (Attorney General), 2005 SCC
35, [2005] 1 S.C.R. 791, at para. 133, per McLachlin
C.J. and Major J.).

[98] On a qualifié d’« arbitraire » la disposition
dont l’effet n’avait aucun lien avec son objet. Dans
l’affaire Morgentaler, l’accusé contestait les disposi
tions du Code criminel qui exigeaient qu’un avorte
ment soit approuvé par le comité de l’avortement
thérapeutique d’un hôpital agréé. L’objet des dispo
sitions était de protéger la santé des femmes. Or,
selon les juges majoritaires de la Cour, l’exigence
que tout avortement thérapeutique soit pratiqué dans
un hôpital agréé ne contribuait pas à la réalisation de
cet objectif et causait en fait des délais nuisibles à la
santé des femmes. Par conséquent, les dispositions
portaient atteinte aux valeurs fondamentales en ce
que leur effet allait en fait à l’encontre de leur
objectif. Le juge Beetz a alors parlé d’« iniquité
manifeste » (Morgentaler, p. 120), et la Cour y a vu
ensuite un « caractère arbitraire » (voir Chaoulli c.
Québec (Procureur général), 2005 CSC 35, [2005]
1 R.C.S. 791, par. 133, la juge en chef McLachlin et
le juge Major).
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[99] In Chaoulli, the applicant challenged a Que
bec law that prohibited private health insurance for
services that were available in the public sector.
The purpose of the provision was to protect the pu
blic health care system and prevent the diversion
of resources from the public system. The majority
found, on the basis of international evidence, that
private health insurance and a public health system
could co-exist. Three of the four-judge majority
found that the prohibition was “arbitrary” because
there was no real connection on the facts between
the effect and the objective of the law.

[99] Dans Chaoulli, le demandeur contestait des
dispositions québécoises qui interdisaient de sous
crire une assurance maladie privée pour l’obten
tion de services offerts dans le réseau public. Les
dispositions en cause avaient pour objet la protection
du système de santé public et le maintien de ses
ressources. Sur la foi de la preuve concernant la
situation dans d’autres pays, les juges majoritaires
concluent qu’assurance maladie privée et système
de santé public peuvent coexister. Trois d’entre eux
jugent l’interdiction « arbitraire » vu l’absence,
selon les faits mis en preuve, d’un lien réel entre
l’effet de la loi et son objectif.

[100] Most recently, in PHS, this Court found
that the Minister’s decision not to extend a safe
injection site’s exemption from drug possession
laws was arbitrary. The purpose of drug possession
laws was the protection of health and public safety,
and the services provided by the safe injection site
actually contributed to these objectives. Thus, the
effect of not extending the exemption — that is,
prohibiting the safe injection site from operating
— was contrary to the objectives of the drug pos
session laws.

[100] Plus récemment, dans PHS, notre Cour a
jugé arbitraire le refus du ministre de prolonger
l’exemption dont bénéficiait un centre d’injection
supervisée relativement à l’application des dispo
sitions sur la possession de drogue. Ces dispositions
avaient pour objet la protection de la santé et de
la sécurité publiques, et les services fournis par le
centre d’injection supervisée contribuaient en fait
à l’atteinte de cet objectif. L’effet du refus de pro
longer l’exemption — à savoir empêcher le fonction
nement du centre d’injection supervisée — allait
à l’encontre des objectifs des dispositions relatives
à la possession de drogue.

[101] Another way in which laws may violate our
basic values is through what the cases have called
“overbreadth”: the law goes too far and interferes
with some conduct that bears no connection to its
objective. In R. v. Heywood, [1994] 3 S.C.R. 761,
the accused challenged a vagrancy law that pro
hibited offenders convicted of listed offences from
“loitering” in public parks. The majority of the
Court found that the law, which aimed to protect
children from sexual predators, was overbroad;
insofar as the law applied to offenders who did not
constitute a danger to children, and insofar as it
applied to parks where children were unlikely to be
present, it was unrelated to its objective.

[101] Une disposition peut aussi violer nos
valeurs fondamentales du fait de ce que les tribu
naux appellent la « portée excessive », c’est-à-dire
lorsqu’elle va trop loin et empiète sur un compor
tement sans lien avec son objectif. Dans R. c.
Heywood, [1994] 3 R.C.S. 761, l’accusé contestait
une disposition sur le vagabondage qui interdisait
aux délinquants reconnus coupables de l’une des
infractions énumérées de « flâner » dans les parcs
publics. Les juges majoritaires de la Cour concluent
que la portée de la disposition, dont l’objet était de
protéger les enfants contre les prédateurs sexuels,
est trop grande; la disposition n’a pas de lien avec
son objectif dans la mesure où elle s’applique à des
délinquants qui ne présentent pas un danger pour les
enfants et à des parcs qui ne sont pas susceptibles
d’être fréquentés par des enfants.

[102] In R. v. Demers, 2004 SCC 46, [2004]
2 S.C.R. 489, the challenged provisions of the

[102] Dans R. c. Demers, 2004 CSC 46, [2004]
2 R.C.S. 489, les dispositions contestées du Code
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Criminal Code prevented an accused who was
found unfit to stand trial from receiving an absolute
discharge, and subjected the accused to indefinite
appearances before a review board. The purpose of
the provisions was “to allow for the ongoing treat
ment or assessment of the accused in order for him
or her to become fit for an eventual trial” (para. 41).
The Court found that insofar as the law applied to
permanently unfit accused, who would never be
come fit to stand trial, the objective did “not apply”
and therefore the law was overbroad (paras. 42-43).

criminel empêchaient l’accusé jugé inapte à subir
son procès de bénéficier d’une libération incon
ditionnelle et l’obligeaient à comparaître périodi
quement devant une commission d’examen pendant
une période indéfinie. Les dispositions avaient pour
objet « de fournir à l’accusé un traitement ou une
évaluation continus afin de le rendre éventuellement
apte à subir son procès » (par. 41). Selon la Cour,
dans la mesure où les dispositions s’appliquaient
malgré l’inaptitude permanente de l’accusé — qui
ne deviendrait jamais apte à subir son procès —,
leur objectif « ne s’appliqu[ait] pas » et leur portée
était donc excessive (par. 42-43).

[103] Laws are also in violation of our basic
values when the effect of the law is grossly
disproportionate to the state’s objective. In MalmoLevine, the accused challenged the prohibition
on the possession of marijuana on the basis that
its effects were grossly disproportionate to its
objective. Although the Court agreed that a law
with grossly disproportionate effects would violate
our basic norms, the Court found that this was not
such a case: “. . . the effects on accused persons of
the present law, including the potential of impris
onment, fall within the broad latitude within
which the Constitution permits legislative action”
(para. 175).

[103] La disposition dont l’effet est totalement
disproportionné à l’objectif de l’État viole aussi
nos valeurs fondamentales. Dans Malmo-Levine,
l’accusé contestait l’interdiction de posséder de
la marihuana au motif que ses effets étaient tota
lement disproportionnés à son objectif. La Cour
reconnaît qu’une disposition aux effets totalement
disproportionnés viole nos normes fondamentales,
mais elle conclut que tel n’est pas le cas en l’espèce :
« . . . les effets sur les accusés des dispositions
actuelles, y compris la possibilité d’emprisonnement,
n’excèdent pas la vaste latitude que la Constitution
accorde au Parlement » (par. 175).

[104] In PHS, this Court found that the Minister’s
refusal to exempt the safe injection site from drug
possession laws was not in accordance with the
principles of fundamental justice because the effect
of denying health services and increasing the risk
of death and disease of injection drug users was
grossly disproportionate to the objectives of the
drug possession laws, namely public health and
safety.

[104] Dans l’arrêt PHS, notre Cour conclut que le
refus du ministre de soustraire le centre d’injection
supervisée à l’application des dispositions sur la
possession de drogue n’est pas conforme aux prin
cipes de justice fondamentale parce que le refus
de services de santé et l’augmentation du risque
de décès et de maladie chez les consommateurs de
drogues injectables sont totalement disproportion
nés aux objectifs des dispositions sur la possession
de drogue, à savoir la santé et la sécurité publiques.

[105] The overarching lesson that emerges from
the case law is that laws run afoul of our basic
values when the means by which the state seeks
to attain its objective is fundamentally flawed, in
the sense of being arbitrary, overbroad, or having
effects that are grossly disproportionate to the
legislative goal. To deprive citizens of life, liberty,
or security of the person by laws that violate these

[105] L’enseignement primordial de la jurispru
dence veut qu’une disposition aille à l’encontre
de nos valeurs fondamentales lorsque les moyens
mis en œuvre par l’État pour atteindre son objectif
comportent une faille fondamentale en ce qu’ils
sont arbitraires ou ont une portée trop générale,
ou encore, ont des effets totalement disproportion
nés à l’objectif législatif. Il n’est pas conforme
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norms is not in accordance with the principles of
fundamental justice.

aux principes de justice fondamentale de priver un
citoyen du droit à la vie, à la liberté ou à la sécurité
de sa personne au moyen d’une disposition ainsi
irrégulière.

[106] As these principles have developed in the
jurisprudence, they have not always been applied
consistently. The Court of Appeal below pointed
to the confusion that has been caused by the “com
mingling” of arbitrariness, overbreadth, and gross
disproportionality (paras. 143-51). This Court it
self recently noted the conflation of the principles
of overbreadth and gross disproportionality (R.
v. Khawaja, 2012 SCC 69, [2012] 3 S.C.R. 555,
at paras. 38-40; see also R. v. S.S.C., 2008 BCCA
262, 257 B.C.A.C. 57, at para. 72). In short, courts
have explored different ways in which laws run
afoul of our basic values, using the same words
— arbitrariness, overbreadth, and gross dispropor
tionality — in slightly different ways.

[106] Au fil de l’évolution jurisprudentielle, ces
principes n’ont pas toujours été appliqués uniformé
ment. En l’espèce, la Cour d’appel signale la con
fusion créée par l’[TRADUCTION] « amalgame » du
caractère arbitraire, de la portée excessive et de la
disproportion totale (par. 143-151). Notre Cour rele
vait elle-même récemment que l’on confond portée
excessive et disproportion totale (R. c. Khawaja,
2012 CSC 69, [2012] 3 R.C.S. 555, par. 38-40;
voir également R. c. S.S.C., 2008 BCCA 262, 257
B.C.A.C. 57, par. 72). Ainsi, les tribunaux ont
employé les mêmes mots — caractère arbitraire,
portée excessive et disproportion totale — avec
quelques variantes pour explorer les différentes
manières dont une disposition législative peut aller
à l’encontre de nos valeurs fondamentales.

[107]
Although there is significant overlap be
tween these three principles, and one law may prop
erly be characterized by more than one of them,
arbitrariness, overbreadth, and gross dispropor
tionality remain three distinct principles that stem
from what Hamish Stewart calls “failures of in
strumental rationality” — the situation where the
law is “inadequately connected to its objective or
in some sense goes too far in seeking to attain it”
(Fundamental Justice: Section 7 of the Canadian
Charter of Rights and Freedoms (2012), at p. 151).
As Peter Hogg has explained:

[107] Bien qu’il y ait un chevauchement impor
tant entre le caractère arbitraire, la portée excessive
et la disproportion totale, et que plus d’une de ces
trois notions puissent bel et bien s’appliquer à une
disposition, il demeure que les trois correspondent
à des principes distincts qui découlent de ce que
Hamish Stewart appelle un [TRADUCTION] « manque
de logique fonctionnelle », à savoir que la dispo
sition « n’est pas suffisamment liée à son objectif
ou, dans un certain sens, qu’elle va trop loin pour
l’atteindre » (Fundamental Justice : Section 7 of the
Canadian Charter of Rights and Freedoms (2012),
p. 151). Peter Hogg explique :

The doctrines of overbreadth, disproportionality and
arbitrariness are all at bottom intended to address
what Hamish Stewart calls “failures of instrumental
rationality”, by which he means that the Court accepts
the legislative objective, but scrutinizes the policy instru
ment enacted as the means to achieve the objective. If
the policy instrument is not a rational means to achieve
the objective, then the law is dysfunctional in terms of its
own objective.

[TRADUCTION] Les principes liés à la portée excessive,
à la disproportion et au caractère arbitraire visent tous
au fond à pallier ce que Hamish Stewart appelle un
« manque de logique fonctionnelle », en ce sens que le
tribunal reconnaît l’objectif législatif, mais examine le
moyen choisi pour l’atteindre. Si ce moyen ne permet
pas logiquement d’atteindre l’objectif, la disposition est
dysfonctionnelle eu égard à son propre objectif.

(“The Brilliant Career of Section 7 of the Charter”
(2012), 58 S.C.L.R. (2d) 195, at p. 209 (citation
omitted))

(« The Brilliant Career of Section 7 of the Charter »
(2012), 58 S.C.L.R. (2d) 195, p. 209 (renvoi omis))
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[108] The case law on arbitrariness, overbreadth
and gross disproportionality is directed against two
different evils. The first evil is the absence of a con
nection between the infringement of rights and
what the law seeks to achieve — the situation where
the law’s deprivation of an individual’s life, liberty,
or security of the person is not connected to the
purpose of the law. The first evil is addressed by the
norms against arbitrariness and overbreadth, which
target the absence of connection between the law’s
purpose and the s. 7 deprivation.

[108] La jurisprudence relative au caractère
arbitraire, à la portée excessive et à la dispropor
tion totale s’attache à deux failles. La première est
l’absence de lien entre l’atteinte aux droits et l’objec
tif de la disposition — lorsque l’atteinte au droit à
la vie, à la liberté ou à la sécurité de la personne n’a
aucun lien avec l’objet de la loi. Ce sont alors les
principes liés au caractère arbitraire et à la portée
excessive (l’absence de lien entre l’objet de la
disposition et l’atteinte au droit garanti par l’art. 7)
qui sont en cause.

[109] The second evil lies in depriving a person
of life, liberty or security of the person in a man
ner that is grossly disproportionate to the law’s
objective. The law’s impact on the s. 7 interest is
connected to the purpose, but the impact is so se
vere that it violates our fundamental norms.

[109] La seconde faille se présente lorsqu’une
disposition prive une personne du droit à la vie,
à la liberté ou à la sécurité de sa personne d’une
manière totalement disproportionnée à son objectif.
L’incidence sur le droit garanti à l’art. 7 a un lien
avec l’objet, mais elle est si importante qu’elle viole
nos normes fondamentales.

[110] Against this background, it may be useful
to elaborate on arbitrariness, overbreadth and gross
disproportionality.

[110] Dans ce contexte, il peut être utile de
développer les notions de caractère arbitraire, de
portée excessive et de disproportion totale.

[111] Arbitrariness asks whether there is a direct
connection between the purpose of the law and the
impugned effect on the individual, in the sense that
the effect on the individual bears some relation to
the law’s purpose. There must be a rational connec
tion between the object of the measure that causes
the s. 7 deprivation, and the limits it imposes on life,
liberty, or security of the person (Stewart, at p. 136).
A law that imposes limits on these interests in a way
that bears no connection to its objective arbitrarily
impinges on those interests. Thus, in Chaoulli, the
law was arbitrary because the prohibition of private
health insurance was held to be unrelated to the
objective of protecting the public health system.

[111] Déterminer qu’une disposition est arbi
traire ou non exige qu’on se demande s’il existe
un lien direct entre son objet et l’effet allégué sur
l’intéressé, s’il y a un certain rapport entre les
deux. Il doit exister un lien rationnel entre l’objet
de la mesure qui cause l’atteinte au droit garanti
à l’art. 7 et la limite apportée au droit à la vie, à
la liberté ou à la sécurité de la personne (Stewart,
p. 136). La disposition qui limite ce droit selon
des modalités qui n’ont aucun lien avec son objet
empiète arbitrairement sur ce droit. Ainsi, dans
Chaoulli, la Cour juge les dispositions arbitraires
parce qu’interdire l’assurance maladie privée n’a
aucun rapport avec l’objectif de protéger le système
de santé public.

[112] Overbreadth deals with a law that is so
broad in scope that it includes some conduct that
bears no relation to its purpose. In this sense, the
law is arbitrary in part. At its core, overbreadth
addresses the situation where there is no rational
connection between the purposes of the law and
some, but not all, of its impacts. For instance, the
law at issue in Demers required unfit accused to

[112] Il y a portée excessive lorsqu’une dispo
sition s’applique si largement qu’elle vise certains
actes qui n’ont aucun lien avec son objet. La dis
position est alors en partie arbitraire. Essentielle
ment, la situation en cause est celle où il n’existe
aucun lien rationnel entre les objets de la disposition
et certains de ses effets, mais pas tous. Par exemple,
dans Demers, le texte législatif en cause exigeait
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attend repeated review board hearings. The law
was only disconnected from its purpose insofar as
it applied to permanently unfit accused; for tem
porarily unfit accused, the effects were related to
the purpose.

que l’accusé inapte comparaisse périodiquement
devant la commission d’examen. Il n’était dissocié
de son objet que dans la mesure où il s’appliquait à
un accusé inapte en permanence; ses effets étaient
liés à l’objet dans le cas de l’accusé temporairement
inapte.

[113] Overbreadth allows courts to recognize
that the law is rational in some cases, but that it
overreaches in its effect in others. Despite this
recognition of the scope of the law as a whole, the
focus remains on the individual and whether the
effect on the individual is rationally connected to the
law’s purpose. For example, where a law is drawn
broadly and targets some conduct that bears no
relation to its purpose in order to make enforcement
more practical, there is still no connection between
the purpose of the law and its effect on the specific
individual. Enforcement practicality may be a
justification for an overbroad law, to be analyzed
under s. 1 of the Charter.

[113] L’application de la notion de portée exces
sive permet au tribunal de reconnaître qu’une dis
position est rationnelle sous certains rapports, mais
que sa portée est trop grande sous d’autres. Malgré
la prise en compte de la portée globale de la dis
position, l’examen demeure axé sur l’intéressé et
sur la question de savoir si l’effet sur ce dernier a un
lien rationnel avec l’objet. Par exemple, lorsqu’une
disposition est rédigée de manière générale et vise
des comportements qui n’ont aucun lien avec son
objet afin de faciliter son application, il n’y a pas
non plus de lien entre l’objet de la disposition et son
effet sur l’intéressé. Faciliter l’application pourrait
justifier la portée excessive d’une disposition sui
vant l’article premier de la Charte.

[114] It has been suggested that overbreadth is
not truly a distinct principle of fundamental justice.
The case law has sometimes said that overbreadth
straddles both arbitrariness and gross disproportion
ality. Thus, in Heywood, Cory J. stated: “The effect
of overbreadth is that in some applications the law
is arbitrary or disproportionate” (p. 793).

[114] On a fait valoir que la portée excessive ne
correspond pas vraiment à un principe distinct de
justice fondamentale. Il appert de certains arrêts que
la portée excessive empiète à la fois sur le carac
tère arbitraire et sur la disproportion totale. Dans
Heywood, le juge Cory affirme par exemple ce qui
suit : « Lorsqu’une loi a une portée excessive, il
s’ensuit qu’elle est arbitraire ou disproportionnée
dans certaines de ses applications » (p. 793).

[115] And in R. v. Clay, 2003 SCC 75, [2003] 3
S.C.R. 735, the companion case to Malmo-Levine,
Gonthier and Binnie JJ. explained:

[115] Dans R. c. Clay, 2003 CSC 75, [2003] 3
R.C.S. 735, l’arrêt connexe à Malmo-Levine, les
juges Gonthier et Binnie expliquent :

Overbreadth in that respect addresses the potential
infringement of fundamental justice where the adverse
effect of a legislative measure on the individuals subject
to its strictures is grossly disproportionate to the state
interest the legislation seeks to protect. Overbreadth
in this aspect is, as Cory J. pointed out [in Heywood],
related to arbitrariness. [Emphasis deleted; para. 38.]

Dans ce contexte, la portée excessive s’attache aux
atteintes potentielles à la justice fondamentale lorsque
l’effet préjudiciable d’une mesure législative sur les
personnes qu’elle touche est [totalement] dispropor
tionné [. . .] à l’intérêt général que le texte de loi tente de
protéger. À cet égard, comme l’a souligné le juge Cory
[dans Heywood], la portée excessive est liée au caractère
arbitraire. [Italiques omis; par. 38.]

[116] In part this debate is semantic. The law has
not developed by strict labels, but on a case-by-case

[116] Le débat est en partie sémantique. Le
droit a évolué non par le recours à des étiquettes
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basis, as courts identified laws that were inherently
bad because they violated our basic values.

strictes, mais d’une décision à l’autre, lorsque les
tribunaux ont jugé des dispositions intrinsèquement
mauvaises parce qu’elles violaient nos valeurs fon
damentales.

[117] Moving forward, however, it may be help
ful to think of overbreadth as a distinct principle
of fundamental justice related to arbitrariness, in
that the question for both is whether there is no
connection between the effects of a law and its ob
jective. Overbreadth simply allows the court to rec
ognize that the lack of connection arises in a law
that goes too far by sweeping conduct into its ambit
that bears no relation to its objective.

[117] Avant de passer au point suivant, toutefois,
il peut être utile de voir dans la portée excessive
un principe distinct de justice fondamentale lié au
caractère arbitraire, l’absence de lien entre les effets
d’une disposition et son objectif étant commune
aux deux. La portée excessive permet seulement au
tribunal de reconnaître l’absence de lien lorsqu’une
disposition va trop loin en faisant tomber sous le
coup de son application un comportement qui n’a
aucun rapport avec son objectif.

[118] An ancillary question, which applies to
both arbitrariness and overbreadth, concerns how
significant the lack of correspondence between the
objective of the infringing provision and its effects
must be. Questions have arisen as to whether a law
is arbitrary or overbroad when its effects are incon
sistent with its objective, or whether, more broadly,
a law is arbitrary or overbroad whenever its effects
are unnecessary for its objective (see, e.g., Chaoulli,
at paras. 233-34).

[118] Une question accessoire, qui touche à la
fois le caractère arbitraire et la portée excessive,
concerne l’ampleur que doit revêtir l’absence de
correspondance entre l’objectif de la disposition
attentatoire et ses effets. On s’est demandé si une
disposition était arbitraire ou avait une portée trop
grande lorsque ses effets étaient incompatibles avec
son objectif ou si, de manière générale, elle était
arbitraire ou avait une portée trop grande lorsque
ses effets n’étaient pas nécessaires à la réalisation
de son objectif (voir, p. ex., Chaoulli, par. 233-234).

[119] As noted above, the root question is
whether the law is inherently bad because there
is no connection, in whole or in part, between its
effects and its purpose. This standard is not easily
met. The evidence may, as in Morgentaler, show
that the effect actually undermines the objective
and is therefore “inconsistent” with the objective.
Or the evidence may, as in Chaoulli, show that there
is simply no connection on the facts between the
effect and the objective, and the effect is therefore
“unnecessary”. Regardless of how the judge de
scribes this lack of connection, the ultimate ques
tion remains whether the evidence establishes that
the law violates basic norms because there is no
connection between its effect and its purpose. This
is a matter to be determined on a case-by-case basis,
in light of the evidence.

[119] Rappelons qu’il s’agit fondamentalement
de déterminer si la disposition en cause est intrinsè
quement mauvaise du fait de l’absence de lien, en tout
ou en partie, entre ses effets et son objet. Satisfaire
à cette norme n’est pas chose aisée. Comme dans
l’affaire Morgentaler, la preuve peut démontrer que
l’effet compromet en fait la réalisation de l’objec
tif et qu’il est donc « incompatible » avec celui-ci.
Il peut aussi ressortir de la preuve, comme dans
Chaoulli, qu’il n’y a tout simplement pas de lien
entre l’effet et l’objectif, de sorte que l’effet « n’est
pas nécessaire ». Peu importe la manière dont le juge
qualifie cette absence de lien, la question demeure
au fond de savoir si la preuve établit que la disposi
tion viole des normes fondamentales du fait de
l’absence de lien entre son effet et son objet. Il faut
statuer en fonction du dossier et de la preuve offerte.

[120] Gross disproportionality asks a different
question from arbitrariness and overbreadth. It

[120] La disproportion totale s’attache à d’autres
éléments que ceux considérés pour le caractère

2013 SCC 72 (CanLII)

1150

CANADA (PROCUREUR GÉNÉRAL)

c.

BEDFORD

La Juge en chef

1151

targets the second fundamental evil: the law’s ef
fects on life, liberty or security of the person are so
grossly disproportionate to its purposes that they can
not rationally be supported. The rule against gross
disproportionality only applies in extreme cases
where the seriousness of the deprivation is totally
out of sync with the objective of the measure. This
idea is captured by the hypothetical of a law with
the purpose of keeping the streets clean that im
poses a sentence of life imprisonment for spitting
on the sidewalk. The connection between the dra
conian impact of the law and its object must be en
tirely outside the norms accepted in our free and
democratic society.

arbitraire et la portée excessive. Elle vise la seconde
faille fondamentale, à savoir le fait que les effets de
la disposition sur la vie, la liberté ou la sécurité de
la personne sont si totalement disproportionnés à
ses objectifs qu’ils ne peuvent avoir d’assise ration
nelle. La règle qui exclut la disproportion totale ne
s’applique que dans les cas extrêmes où la gravité
de l’atteinte est sans rapport aucun avec l’objec
tif de la mesure. Pour illustrer cette idée, prenons
l’hypothèse d’une loi qui, dans le but d’assurer la
propreté des rues, infligerait une peine d’emprison
nement à perpétuité à quiconque cracherait sur le
trottoir. Le lien entre les répercussions draconiennes
et l’objet doit déborder complètement le cadre
des normes reconnues dans notre société libre et
démocratique.

[121] Gross disproportionality under s. 7 of the
Charter does not consider the beneficial effects of
the law for society. It balances the negative effect
on the individual against the purpose of the law,
not against societal benefit that might flow from the
law. As this Court said in Malmo-Levine:

[121] L’analyse de la disproportion totale au
regard de l’art. 7 de la Charte ne tient pas compte
des avantages de la loi pour la société. Elle met en
balance l’effet préjudiciable sur l’intéressé avec
l’objet de la loi, et non avec l’avantage que la
société peut retirer de la loi. Comme le dit notre
Cour dans Malmo-Levine :

In effect, the exercise undertaken by Braidwood J.A.
was to balance the law’s salutary and deleterious effects.
In our view, with respect, that is a function that is more
properly reserved for s. 1. These are the types of social
and economic harms that generally have no place in s. 7.
[para. 181]

Dans les faits, le juge Braidwood a procédé à la
pondération des effets bénéfiques et des effets préju
diciables de la Loi. En toute déférence, nous estimons
qu’une telle démarche relève davantage de l’application
de l’article premier. Il s’agit là de préjudices sociaux et
économiques qui n’ont généralement pas leur place dans
l’analyse fondée sur l’art. 7. [par. 181]

[122] Thus, gross disproportionality is not con
cerned with the number of people who experience
grossly disproportionate effects; a grossly dispro
portionate effect on one person is sufficient to vi
olate the norm.

[122] Il peut y avoir disproportion totale indé
pendamment du nombre de personnes touchées; un
effet totalement disproportionné sur une seule per
sonne suffit.

[123] All three principles — arbitrariness, over
breadth, and gross disproportionality — compare
the rights infringement caused by the law with the
objective of the law, not with the law’s effective
ness. That is, they do not look to how well the law
achieves its object, or to how much of the popula
tion the law benefits. They do not consider ancil
lary benefits to the general population. Furthermore,
none of the principles measure the percentage of
the population that is negatively impacted. The

[123] Les trois notions — le caractère arbitraire,
la portée excessive et la disproportion totale —
supposent la comparaison de l’atteinte aux droits
causée par la loi avec l’objectif de la loi, et non avec
son efficacité. Autrement dit, elles ne s’intéres
sent pas à la réalisation de l’objectif législatif ou
au pourcentage de la population qui bénéficie de
l’application de la loi. Elles ne tiennent pas compte
des avantages accessoires pour la population en géné
ral. De plus, aucune ne requiert la détermination du
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pourcentage de la population qui est touchée par un
effet préjudiciable. L’analyse est qualitative et non
quantitative. La question à se poser dans le cadre
de l’analyse fondée sur l’art. 7 est celle de savoir
si une disposition législative intrinsèquement mau
vaise prive qui que ce soit du droit à la vie, à la
liberté ou à la sécurité de sa personne; un effet tota
lement disproportionné, excessif ou arbitraire sur
une seule personne suffit pour établir l’atteinte au
droit garanti à l’art. 7.
b)

Interaction entre l’art. 7 et l’article premier

[124] This Court has previously identified par
allels between the rules against arbitrariness, over
breadth, and gross disproportionality under s. 7 and
elements of the s. 1 analysis for justification of laws
that violate Charter rights. These parallels should
not be allowed to obscure the crucial differences
between the two sections.

[124] Notre Cour a déjà établi des parallèles entre
les règles qui interdisent le caractère arbitraire, la por
tée excessive ou la disproportion totale au regard
de l’art. 7 et les éléments de l’analyse, fondée sur
l’article premier, de la justification d’une disposition
qui porte atteinte à un droit garanti par la Charte.
Ces parallèles ne doivent pas permettre d’occulter
les différences cruciales entre ces deux articles.

[125] Section 7 and s. 1 ask different questions.
The question under s. 7 is whether the law’s nega
tive effect on life, liberty, or security of the person is
in accordance with the principles of fundamental
justice. With respect to the principles of arbitrari
ness, overbreadth, and gross disproportionality, the
specific questions are whether the law’s purpose,
taken at face value, is connected to its effects and
whether the negative effect is grossly dispropor
tionate to the law’s purpose. Under s. 1, the ques
tion is different — whether the negative impact
of a law on the rights of individuals is proportion
ate to the pressing and substantial goal of the law
in furthering the public interest. The question of
justification on the basis of an overarching public
goal is at the heart of s. 1, but it plays no part in the
s. 7 analysis, which is concerned with the narrower
question of whether the impugned law infringes
individual rights.

[125] L’article 7 et l’article premier appellent des
questions différentes. Pour les besoins de l’art. 7,
l’effet préjudiciable sur le droit à la vie, à la liberté
ou à la sécurité de la personne est-il conforme aux
principes de justice fondamentale? En ce qui con
cerne le caractère arbitraire, la portée excessive et
la disproportion totale, il faut se demander si, de
prime d’abord, l’objet de la disposition présente
un lien avec ses effets et si l’effet préjudiciable est
proportionné à cet objet. Pour les besoins de l’arti
cle premier, il faut plutôt se demander si l’effet
préjudiciable sur les droits des personnes est pro
portionné à l’objectif urgent et réel de défense de
l’intérêt public. La justification fondée sur l’objec
tif public prédominant constitue l’axe central de
l’application de l’article premier, mais elle ne joue
aucun rôle dans l’analyse fondée sur l’art. 7, qui se
soucie seulement de savoir si la disposition contes
tée porte atteinte à un droit individuel.

[126] As a consequence of the different ques
tions they address, s. 7 and s. 1 work in different
ways. Under s. 1, the government bears the burden
of showing that a law that breaches an individual’s

[126] En raison des considérations différentes
qui président à leur application, l’art. 7 et l’article
premier opèrent différemment. Suivant l’article
premier, il incombe à l’État de démontrer que
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rights can be justified having regard to the gov
ernment’s goal. Because the question is whether the
broader public interest justifies the infringement of
individual rights, the law’s goal must be pressing
and substantial. The “rational connection” branch
of the s. 1 analysis asks whether the law was a ra
tional means for the legislature to pursue its ob
jective. “Minimal impairment” asks whether the
legislature could have designed a law that infringes
rights to a lesser extent; it considers the legislature’s
reasonable alternatives. At the final stage of the s. 1
analysis, the court is required to weigh the negative
impact of the law on people’s rights against the
beneficial impact of the law in terms of achieving
its goal for the greater public good. The impacts are
judged both qualitatively and quantitatively. Unlike
individual claimants, the Crown is well placed to
call the social science and expert evidence required
to justify the law’s impact in terms of society as a
whole.

la disposition attentatoire peut être justifiée par
l’objectif du législateur. Parce que la question est
celle de savoir si l’intérêt public général justifie
l’atteinte aux droits individuels, l’objectif doit
être urgent et réel. Le volet de l’analyse fondée
sur l’article premier qui porte sur l’existence d’un
« lien rationnel » consiste à déterminer si, pour
le législateur, la disposition représente un moyen
rationnel d’atteindre son objectif. Le volet relatif à
l’« atteinte minimale » établit si le législateur aurait
pu concevoir une disposition moins attentatoire;
il s’intéresse aux solutions de rechange raisonna
bles qui s’offrent au législateur. À l’étape finale de
l’analyse fondée sur l’article premier, le tribunal
soupèse l’effet préjudiciable de la disposition sur
les droits des personnes et son effet bénéfique sur
la réalisation de son objectif dans l’intérêt public
supérieur. L’effet est apprécié sur les plans qualitatif
et quantitatif. À la différence d’un demandeur indi
viduel, l’État est bien placé pour présenter une
preuve relevant des sciences humaines ainsi que
le témoignage d’experts qui justifient les répercus
sions d’une disposition sur l’ensemble de la société.

[127] By contrast, under s. 7, the claimant bears
the burden of establishing that the law deprives her
of life, liberty or security of the person, in a man
ner that is not connected to the law’s object or in
a manner that is grossly disproportionate to the
law’s object. The inquiry into the purpose of the law
focuses on the nature of the object, not on its ef
ficacy. The inquiry into the impact on life, liberty
or security of the person is not quantitative — for
example, how many people are negatively im
pacted — but qualitative. An arbitrary, overbroad,
or grossly disproportionate impact on one person
suffices to establish a breach of s. 7. To require
s. 7 claimants to establish the efficacy of the law
versus its deleterious consequences on members of
society as a whole, would impose the government’s
s. 1 burden on claimants under s. 7. That cannot be
right.

[127] En revanche, l’art. 7 oblige le demandeur
à démontrer que la disposition porte atteinte à
son droit à la vie, à la liberté ou à la sécurité de
sa personne d’une manière qui est sans lien avec
l’objet de la disposition ou qui est totalement dispro
portionnée à celui-ci. La détermination de l’objet
s’attache à sa nature et non à son efficacité. La
détermination de l’effet sur le droit à la vie, à la
liberté ou à la sécurité de la personne n’est pas
quantitative, mais qualitative. On ne se demande
donc pas combien de personnes subissent un effet
préjudiciable. Il suffit d’un effet arbitraire, excessif
ou totalement disproportionné sur une seule
personne pour établir l’atteinte à un droit garanti à
l’art. 7. Obliger la personne qui invoque l’art. 7 à
démontrer l’efficacité de la loi par opposition à ses
conséquences néfastes sur l’ensemble de la société
revient à lui imposer le même fardeau que celui qui
incombe à l’État pour l’application de l’article pre
mier, ce qui ne saurait être acceptable.

[128] In brief, although the concepts under s. 7
and s. 1 are rooted in similar concerns, they are
analytically distinct.

[128] En résumé, bien que l’art. 7 et l’article pre
mier fassent intervenir des notions qui s’originent
de préoccupations semblables, ils commandent des
analyses distinctes.
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[129] It has been said that a law that violates
s. 7 is unlikely to be justified under s. 1 of the
Charter (Motor Vehicle Reference, at p. 518). The
significance of the fundamental rights protected
by s. 7 supports this observation. Nevertheless, the
jurisprudence has also recognized that there may be
some cases where s. 1 has a role to play (see, e.g.,
Malmo-Levine, at paras. 96-98). Depending on the
importance of the legislative goal and the nature of
the s. 7 infringement in a particular case, the pos
sibility that the government could establish that a
s. 7 violation is justified under s. 1 of the Charter
cannot be discounted.

[129] On a affirmé que la disposition qui violait
un droit garanti à l’art. 7 avait peu de chances d’être
justifiée en vertu de l’article premier de la Charte
(Renvoi sur la MVA, p. 518). L’importance des droits
fondamentaux protégés par l’art. 7 appuie cette
remarque. Néanmoins, la jurisprudence reconnaît
par ailleurs qu’il peut se présenter des situations
dans lesquelles l’article premier a un rôle à jouer
(voir, p. ex., l’arrêt Malmo-Levine, par. 96-98).
On ne peut écarter la possibilité que l’État soit en
mesure de démontrer que l’atteinte à un droit garanti
à l’art. 7 est justifiée en vertu de l’article premier de
la Charte, selon l’importance de l’objectif législa
tif et la nature de l’atteinte à un droit garanti par
l’art. 7.

(4) Do the Impugned Laws Respect the Prin
ciples of Fundamental Justice?

(4) Les dispositions législatives contestées
respectent-elles les principes de justice
fondamentale?

(a) Section 210: The Bawdy-House Prohibition

a)

Article 210 : Interdiction des maisons de
débauche

(i)

(i)

Objet de la disposition

The Object of the Provision

[130] The bawdy-house provision has remained
essentially unchanged since it was moved to Part V
of the Criminal Code, “Disorderly Houses, Gaming
and Betting”, in the 1953-54 Code revision (c. 51,
s. 182). In Rockert v. The Queen, [1978] 2 S.C.R.
704, Estey J. found “little, if any, doubt” in the au
thorities that the disorderly house provisions were
not directed at the mischief of betting, gaming and
prostitution per se, but rather at the harm to the com
munity in which such activities were carried on
in a notorious and habitual manner (p. 712). This
objective can be traced back to the common law
origins of the bawdy-house provisions (see, e.g.,
E. Coke, The Third Part of the Institutes of the Laws
of England: Concerning High Treason, and Other
Pleas of the Crown and Criminal Causes (1817,
first published 1644), at pp. 205-6).

[130] La disposition relative aux maisons de
débauche est demeurée pour l’essentiel inchangée
depuis qu’elle figure à la partie V du Code criminel
intitulée « Maisons de désordre, jeux et paris » par
suite de la révision de 1953-1954 (ch. 51, art. 182).
Dans l’arrêt Rockert c. La Reine, [1978] 2 R.C.S.
704, le juge Estey se dit d’avis que la jurisprudence
« ne permet plus de douter » que le méfait visé par
ces infractions n’est pas le pari, le jeu et la pros
titution en soi, mais plutôt le préjudice porté aux
intérêts de la collectivité dans laquelle ces activités
s’exercent d’une manière notoire et habituelle
(p. 712). On peut faire remonter cet objectif à la com
mon law qui est à l’origine des dispositions sur les
maisons de débauche (voir, p. ex., E. Coke, The
Third Part of the Institutes of the Laws of Eng
land : Concerning High Treason, and Other Pleas
of the Crown and Criminal Causes (1817, publié
pour la première fois en 1644), p. 205-206).

[131] The appellant Attorneys General argue
that the object of this provision, considered alone
and in conjunction with the other prohibitions, is to

[131] Les procureurs généraux appelants soutien
nent que, seule ou de concert avec les autres, cette
interdiction vise à décourager la prostitution. Le

2013 SCC 72 (CanLII)

1154

CANADA (PROCUREUR GÉNÉRAL)

c.

BEDFORD

La Juge en chef

1155

deter prostitution. The record does not support this
contention; on the contrary, it is clear from the leg
islative record that the purpose of the prohibition is
to prevent community harms in the nature of nui
sance.

dossier n’appuie pas leur prétention; au contraire, il
ressort du dossier législatif que l’interdiction a pour
objet de faire obstacle au préjudice apparenté à la
nuisance qui est infligé à la collectivité.

[132] There is no evidence to support a reap
praisal of this purpose by Parliament. The doctrine
against shifting objectives does not permit a new
object to be introduced at this point (R. v. Zundel,
[1992] 2 S.C.R. 731). On its face, the provision is
only directed at in-call prostitution, and so cannot
be said to aim at deterring prostitution generally. To
find that it operates with the other Criminal Code
provisions to deter prostitution generally is also
unwarranted, given their piecemeal evolution and
patchwork construction, which leaves out-calls and
prostitution itself untouched. I therefore agree with
the lower courts that the objectives of the bawdyhouse provision are to combat neighbourhood dis
ruption or disorder and to safeguard public health
and safety.

[132] Nul élément de preuve ne justifie la remise
en cause de cet objectif. Le principe qui fait obstacle
au changement d’objet ne permet pas de conclure
maintenant à l’existence d’un nouvel objectif
(R. c. Zundel, [1992] 2 R.C.S. 731). À première
vue, la disposition ne vise que la prostitution pra
tiquée chez soi, de sorte qu’elle ne saurait viser
à décourager la prostitution en général. Il n’y a
pas lieu non plus de conclure qu’elle a pour effet,
avec les autres dispositions du Code criminel, de
décourager la prostitution en général, étant donné
le caractère parcellaire de l’adoption et de l’évolu
tion des dispositions qui a permis à la prostitution
pratiquée chez autrui et à la prostitution comme
telle d’échapper à la répression. Je conviens donc
avec les juridictions inférieures que l’objectif de
la disposition sur les maisons de débauche est de
lutter contre les troubles de voisinage et de protéger
la santé et la sécurité publiques.

(ii) Compliance With the Principles of Funda
mental Justice

(ii) Conformité aux principes de justice fonda
mentale

[133] The courts below considered whether the
bawdy-house prohibition is overbroad, or grossly
disproportionate.

[133] Les juridictions inférieures se demandent
si l’interdiction des maisons de débauche a une
portée trop grande ou si elle est totalement dispro
portionnée.

[134] I agree with them that the negative impact
of the bawdy-house prohibition on the applicants’
security of the person is grossly disproportionate
to its objective. I therefore find it unnecessary to
decide whether the prohibition is overbroad inso
far as it applies to a single prostitute operating out
of her own home (C.A., at para. 204). The applica
tion judge found on the evidence that moving to a
bawdy-house would improve prostitutes’ safety by
providing the “safety benefits of proximity to others,
familiarity with surroundings, security staff, closedcircuit television and other such monitoring that a
permanent indoor location can facilitate” (para. 427).
Balancing this against the evidence demonstrating

[134] Je conviens avec elles que l’effet préju
diciable de l’interdiction sur le droit à la sécurité
des demanderesses est totalement disproportionné
à l’objectif. J’estime donc inutile de me prononcer
sur sa portée excessive dans le cas de la prostituée
qui travaille seule chez elle (C.A., par. 204). La juge
de première instance conclut de la preuve que dis
penser leurs services dans une maison de débauche
accroîtrait la sécurité des prostituées en les faisant
bénéficier [TRADUCTION] « de l’avantage sécuritaire de
la proximité d’autres personnes, de la familiarisation
avec les lieux, d’un personnel chargé de leur
sécurité, de la télésurveillance en circuit fermé et
de toute autre mesure que permet un lieu permanent

2013 SCC 72 (CanLII)

[2013] 3 R.C.S.

CANADA (ATTORNEY GENERAL)

v.

BEDFORD

The Chief Justice

[2013] 3 S.C.R.

that “complaints about nuisance arising from indoor
prostitution establishments are rare” (ibid.), she
found that the harmful impact of the provision was
grossly disproportionate to its purpose.

situé à l’intérieur » (par. 427). Après avoir mis en
balance ces éléments avec la preuve selon laquelle
« rares sont les plaintes pour nuisance déposées
contre un établissement où se pratique la prosti
tution » (ibid.), elle conclut que l’effet préjudiciable
de la disposition est totalement disproportionné à
son objectif.

[135] The Court of Appeal acknowledged that
empirical evidence on the subject is difficult to
gather, since almost all the studies focus on street
prostitution. However, it concluded that the evidence
supported the application judge’s findings on gross
disproportionality — in particular, the evidence
of the high homicide rate among prostitutes, with
the overwhelming number of victims being street
prostitutes. The Court of Appeal agreed that moving
indoors amounts to a “basic safety precaution” for
prostitutes, one which the bawdy-house provision
makes illegal (paras. 206-7).

[135] La Cour d’appel reconnaît qu’il est difficile
de recueillir des données empiriques sur le sujet
étant donné que la plupart des études s’intéressent
surtout à la prostitution dans la rue. Elle conclut
toutefois que la preuve étaye les conclusions de la
juge sur la disproportion totale, en particulier en
ce qui concerne le nombre élevé de meurtres de
prostituées, en très grande majorité des prostituées
travaillant dans la rue. Elle convient que travailler à
l’intérieur constitue une [TRADUCTION] « précaution
élémentaire » que la disposition sur les maisons
de débauche rend illégale pour les prostituées
(par. 206-207).

[136] In my view, this conclusion was not in er
ror. The harms identified by the courts below are
grossly disproportionate to the deterrence of com
munity disruption that is the object of the law. Parlia
ment has the power to regulate against nuisances,
but not at the cost of the health, safety and lives of
prostitutes. A law that prevents street prostitutes from
resorting to a safe haven such as Grandma’s House
while a suspected serial killer prowls the streets, is
a law that has lost sight of its purpose.

[136] À mon avis, cette conclusion n’est pas
erronée. Les préjudices relevés par les juridictions
inférieures sont totalement disproportionnés à
l’objectif de réprimer le désordre public. Le législa
teur a le pouvoir de réprimer la nuisance, mais pas
au prix de la santé, de la sécurité et de la vie des
prostituées. La disposition qui empêche une pros
tituée de la rue de recourir à un refuge sûr comme
Grandma’s House alors qu’un tueur en série est
soupçonné de sévir dans les rues est une disposition
qui a perdu de vue son objectif.

(b) Section 212(1)(j): Living on the Avails of
Prostitution

b)

Alinéa 212(1)j) : Proxénétisme

(i)

(i)

Objet de la disposition

The Object of the Provision

[137] This Court has held, per Cory J. for the
majority in Downey, that the purpose of this provi
sion is to target pimps and the parasitic, exploitative
conduct in which they engage:

[137] Dans l’arrêt Downey, les juges majoritaires
de la Cour (sous la plume du juge Cory) concluent
que l’al. 212(1)j) vise à réprimer le proxénétisme,
ainsi que le parasitisme et l’exploitation qui y sont
associés :

It can be seen that the majority of offences outlined in
s. 195 are aimed at the procurer who entices, encourages
or importunes a person to engage in prostitution. Section

On peut constater que la majorité des infractions men
tionnées à l’art. 195 visent le proxénète qui entraîne ou
encourage une personne à s’adonner à la prostitution
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195(1)(j) [now s. 212(1)(j)] is specifically aimed at those
who have an economic stake in the earnings of a prosti
tute. It has been held correctly I believe that the target
of s. 195(1)(j) is the person who lives parasitically off a
prostitute’s earnings. That person is commonly and aptly
termed a pimp. [p. 32]

ou la harcèle à cette fin. L’alinéa 195(1)j) [aujourd’hui
remplacé par l’al. 212(1)j)] vise particulièrement ceux
qui ont un intérêt financier dans les revenus d’un prosti
tué. On estime à juste titre, je crois, que la cible visée par
l’al. 195(1)j) est la personne qui vit en parasite du revenu
d’un prostitué, qu’on appelle communément et fort à pro
pos le souteneur. [p. 32]

[138] The Attorneys General of Canada and On
tario argue that the true objective of s. 212(1)(j) is
to target the commercialization of prostitution, and
to promote the values of dignity and equality. This
characterization of the objective does not accord
with Downey, and is not supported by the legislative
record. It must be rejected.

[138] Le procureur général du Canada et celui
de l’Ontario soutiennent que le véritable objectif de
l’al. 212(1)j) est de réprimer la commercialisation
de la prostitution et de promouvoir les valeurs que
sont la dignité et l’égalité. Leur prétention est con
traire à l’arrêt Downey et n’est pas étayée par le
dossier législatif. Elle doit donc être écartée.

(ii) Compliance With the Principles of Fun
damental Justice

(ii) Conformité avec les principes de justice
fondamentale

[139] The courts below concluded that the liv
ing on the avails provision is overbroad insofar
as it captures a number of non-exploitative rela
tionships which are not connected to the law’s
purpose. The courts below also concluded that the
provision’s negative effect on the security and
safety of prostitutes is grossly disproportionate to
its objective of protecting prostitutes from harm.

[139] Les juridictions inférieures estiment que
la portée de la disposition sur le proxénétisme est
excessive en ce que sont ciblés des rapports dénués
d’exploitation qui n’ont aucun lien avec l’objet de la
disposition. Elles opinent en outre que l’effet préju
diciable de la disposition sur la sécurité des pros
tituées est totalement disproportionné à l’objectif de
les protéger.

[140] I agree with the courts below that the living
on the avails provision is overbroad.

[140] Je conviens avec elles que la disposition
sur le proxénétisme a une portée excessive.

[141] The provision has been judicially restricted
to those who provide a service or good to a prosti
tute because she is a prostitute, thus excluding gro
cers and doctors, for instance (Shaw v. Director of
Public Prosecutions, [1962] A.C. 220 (H.L.)). It also
has been held to require that exploitation be proven
in the case of a person who lives with the prostitute,
in order to exclude people in legitimate domestic
relationships with a prostitute (Grilo). These refine
ments render the prohibition narrower than its
words might suggest.

[141] Les tribunaux n’ont appliqué la disposition
qu’à la personne qui offre un service ou un bien à
une prostituée parce qu’elle est une prostituée, ce
qui exclut, par exemple, l’épicier ou le médecin
(Shaw c. Director of Public Prosecutions, [1962]
A.C. 220 (H.L.)). Ils ont également statué que, dans
le cas d’une personne habitant avec une prostituée,
l’exploitation devait être prouvée afin qu’un con
joint de fait légitime ne puisse être inquiété (Grilo).
Leur démarche a pour effet de limiter la portée
que l’interdiction pourrait avoir si l’on s’en tenait
strictement à son libellé.

[142] The question here is whether the law nev
ertheless goes too far and thus deprives the appli
cants of their security of the person in a manner
unconnected to the law’s objective. The law punishes

[142] La question qui se pose en l’espèce est celle
de savoir si la disposition va néanmoins trop loin et
porte ainsi atteinte au droit à la sécurité des deman
deresses selon des modalités qui sont étrangères
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everyone who lives on the avails of prostitution
without distinguishing between those who exploit
prostitutes (for example, controlling and abusive
pimps) and those who could increase the safety
and security of prostitutes (for example, legitimate
drivers, managers, or bodyguards). It also includes
anyone involved in business with a prostitute, such
as accountants or receptionists. In these ways, the
law includes some conduct that bears no relation
to its purpose of preventing the exploitation of
prostitutes. The living on the avails provision is
therefore overbroad.

à l’objectif poursuivi. Est sanctionné quiconque vit
des produits de la prostitution d’autrui sans que ne
soit établie de distinction entre celui qui exploite
une prostituée (tel le proxénète contrôlant et vio
lent) et celui qui peut accroître la sécurité d’une
prostituée (tel le chauffeur, le gérant ou le garde
du corps véritable). La disposition vise également
toute personne qui fait affaire avec une prostituée,
y compris un comptable ou un réceptionniste. Cer
tains actes sans aucun rapport avec l’objectif de
prévenir l’exploitation des prostituées tombent
aussi sous le coup de la loi. La disposition sur le
proxénétisme a donc une portée excessive.

[143] The appellant Attorneys General argue
that the line between an exploitative pimp and a
prostitute’s legitimate driver, manager or body
guard, blurs in the real world. A relationship that
begins on a non-exploitative footing may become
exploitative over time. If the provision were tailored
more narrowly — for example, by reading in “in cir
cumstances of exploitation” as the Court of Appeal
did — evidentiary difficulties may lead to exploiters
escaping liability. Relationships of exploitation
often involve intimidation and manipulation of the
kind that make it very difficult for a prostitute to tes
tify. For these reasons, the Attorneys General argue,
the provision must be drawn broadly in order to
effectively capture those it targets.

[143] Les procureurs généraux appelants font
valoir que, dans la réalité, la ligne de démarcation
entre le proxénète qui exploite une prostituée et
le chauffeur, le gérant ou le garde du corps d’une
prostituée est floue. Une relation qui n’est empreinte
d’aucune exploitation au départ peut le devenir avec
le temps. Si le libellé de la disposition était cir
conscrit davantage — par exemple en considérant
que les mots « dans des situations d’exploitation » y
sont employés, comme le préconise la Cour d’appel
—, un exploiteur pourrait échapper à l’application
de la loi du seul fait que sa responsabilité serait
difficile à établir. L’exploitation comporte souvent
manipulation et intimidation, ce qui rend très dif
ficile l’obtention du témoignage d’une prostituée.
Les procureurs généraux font donc valoir que la
disposition doit avoir une grande portée afin de
réprimer les actes qui sont censés l’être.

[144] This argument is more appropriately ad
dressed under the s. 1 analysis. As stated above, if
a law captures conduct that bears no relation to its
purpose, the law is overbroad under s. 7; enforce
ment practicality is one way the government may
justify an overbroad law under s. 1 of the Charter.

[144] Cette considération a davantage sa place
dans l’analyse fondée sur l’article premier. Je le
répète, une disposition a une portée excessive au
regard de l’art. 7 lorsqu’elle s’applique à un com
portement qui est sans rapport avec son objet; l’uti
lité pratique sur le plan de l’application est l’une des
considérations que le gouvernement peut invoquer
pour justifier la portée excessive d’une disposition
suivant l’article premier de la Charte.

[145] Having found that the prohibition on living
on the avails of prostitution is overbroad, I find it
unnecessary to consider whether it is also grossly
disproportionate to its object of protecting pros
titutes from exploitative relationships.

[145] Vu ma conclusion que la disposition sur le
proxénétisme a une portée excessive, il me paraît
inutile de déterminer si elle est aussi totalement
disproportionnée à son objectif de protéger les pro
stituées contre l’exploitation.

2013 SCC 72 (CanLII)

1158

CANADA (PROCUREUR GÉNÉRAL)

c.

BEDFORD

La Juge en chef

1159

(c) Section 213(1)(c): Communicating in Pub
lic for the Purposes of Prostitution

c)

Alinéa 213(1)c) : Communiquer en public à
des fins de prostitution

(i)

(i)

Objet de la disposition

The Object of the Provision

[146] The object of the communicating provision
was explained by Dickson C.J. in the Prostitution
Reference:

[146] Dans le Renvoi sur la prostitution, le juge
en chef Dickson explique l’objet de la disposition
sur la communication :

Like Wilson J., I would characterize the legislative
objective of s. 195.1(1)(c) [now s. 213(1)(c)] in the
following manner: the provision is meant to address
solicitation in public places and, to that end, seeks to
eradicate the various forms of social nuisance arising
from the public display of the sale of sex. My colleague
Lamer J. finds that s. 195.1(1)(c) is truly directed to
wards curbing the exposure of prostitution and related
violence, drugs and crime to potentially vulnerable
young people, and towards eliminating the victimization
and economic disadvantage that prostitution, and espe
cially street soliciting, represents for women. I do not
share the view that the legislative objective can be char
acterized so broadly. In prohibiting sales of sexual
services in public, the legislation does not attempt, at
least in any direct manner, to address the exploitation,
degradation and subordination of women that are part of
the contemporary reality of prostitution. Rather, in my
view, the legislation is aimed at taking solicitation for the
purposes of prostitution off the streets and out of public
view.

Comme le juge Wilson, je suis d’avis de qualifier l’objec
tif législatif de l’al. 195.1(1)c) [aujourd’hui remplacé
par l’al. 213(1)c)] de la façon suivante : la disposition
vise la sollicitation dans les endroits publics et, à cette
fin, tente de supprimer les diverses formes de nuisances
sociales qui découlent de l’étalage en public de la vente
de services sexuels. Mon collègue le juge Lamer conclut
que l’al. 195.1(1)c) vise en réalité à empêcher que de
jeunes personnes vraisemblablement vulnérables soient
exposées à la prostitution, à la violence, aux drogues et
au crime qui l’accompagnent et à éliminer l’oppression
et la sujétion économique que la prostitution, et particu
lièrement la sollicitation de rue, représentent pour les
femmes. Je ne partage pas l’opinion que l’objectif légis
latif puisse être qualifié de façon aussi large. En inter
disant la vente de services sexuels dans les endroits
publics, la loi ne tente pas, à tout le moins directement,
de traiter le problème de l’exploitation, de la dégradation
et de la subordination des femmes, qui font partie de la
réalité quotidienne de la prostitution. À mon avis, la loi
vise plutôt à empêcher que la sollicitation en vue de se
livrer à la prostitution se fasse dans les rues et sous les
regards du public.

The Criminal Code provision subject to attack in
these proceedings clearly responds to the concerns of
home-owners, businesses, and the residents of urban
neighbourhoods. Public solicitation for the purposes of
prostitution is closely associated with street congestion
and noise, oral harassment of non-participants and
general detrimental effects on passers-by or bystanders,
especially children. [pp. 1134-35]

La disposition du Code criminel contestée en l’espèce
répond clairement aux préoccupations des propriétaires
de maison, des commerces et des habitants des secteurs
urbains. La sollicitation en public aux fins de la prosti
tution est intimement associée à l’encombrement des rues
ainsi qu’au bruit, au harcèlement verbal de ceux qui n’y
participent pas et à divers effets généralement néfastes
sur les passants et les spectateurs, particulièrement les
enfants. [p. 1134-1135]

[147] It is clear from these reasons that the pur
pose of the communicating provision is not to elim
inate street prostitution for its own sake, but to
take prostitution “off the streets and out of public
view” in order to prevent the nuisances that street
prostitution can cause. The Prostitution Reference
belies the argument of the Attorneys General that

[147] Il s’ensuit clairement que la disposition sur
la communication vise non pas à éliminer la prosti
tution dans la rue comme telle, mais bien « à sortir la
prostitution de la rue et à la soustraire au regard du
public » afin d’empêcher les nuisances susceptibles
d’en découler. Le Renvoi sur la prostitution contre
dit la thèse des procureurs généraux selon laquelle
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Parliament’s overall objective in these provisions is
to deter prostitution.

l’objectif général de la disposition serait de décou
rager la prostitution.

(ii) Compliance With the Principles of Funda
mental Justice

(ii) Conformité aux principes de justice fonda
mentale

[148] The application judge concluded that the
harm imposed by the prohibition on communicating
in public was grossly disproportionate to the provi
sion’s object of removing the nuisance of prostitu
tion from the streets. This was based on evidence
that she found established that the ability to screen
clients was an “essential tool” to avoiding violent or
drunken clients (application decision, at para. 432).

[148] La juge de première instance conclut que le
préjudice causé par l’interdiction de communiquer
en public est totalement disproportionné à l’objet de
la disposition, à savoir mettre fin à la nuisance que
constitue la prostitution dans la rue. Elle s’appuie sur
des éléments de preuve qui, à son avis, démontrent que
la possibilité de jauger les clients est [TRADUCTION]
« essentielle » à la détection de ceux qui sont violents
ou ivres (décision de première instance, par. 432).

[149] The majority of the Court of Appeal found
that the application judge erred in her analysis of
gross disproportionality by attaching too little
importance to the objective of s. 213(1)(c), and by
incorrectly finding on the evidence that face-toface communication with a prospective customer is
essential to enhancing prostitutes’ safety (paras. 306
and 310).

[149] Les juges majoritaires de la Cour d’appel
opinent que, dans son analyse de la proportion
nalité, la juge de première instance commet l’erreur
d’accorder trop peu d’importance à l’objectif de
l’al. 213(1)c) et de conclure, à partir de la preuve,
que la possibilité d’une communication entre les
intéressés est essentielle à la sécurité des prostituées
(par. 306 et 310).

[150] In my view, the Court of Appeal majority’s
reasoning on this question is problematic, largely
for the reasons set out by MacPherson J.A., dis
senting in part. Four aspects of the majority’s anal
ysis are particularly troubling.

[150] À mon avis, le raisonnement des juges
majoritaires de la Cour d’appel sur ce point pose
problème, en grande partie pour les motifs qu’invo
que le juge MacPherson, dissident en partie. Leur
analyse est problématique sous quatre rapports.

[151] First, in concluding that the application
judge accorded too little weight to the legislative
objective of s. 213(1)(c), the majority of the Court
of Appeal criticized her characterization of the
object of the provision as targeting “noise, street
congestion, and the possibility that the practice of
prostitution will interfere with those nearby” (C.A.,
at para. 306). But the application judge’s conclusion
was in concert with the object of s. 213(1)(c) estab
lished by Dickson C.J. in the Prostitution Reference,
which the majority of the Court of Appeal endorsed
earlier in their reasons (para. 286).

[151] Premièrement, pour conclure que la juge
accorde trop peu d’importance à l’objectif de
l’al. 213(1)c), les juges majoritaires de la Cour
d’appel lui reprochent d’affirmer que la disposition
vise [TRADUCTION] « le bruit, l’encombrement des
rues et la possibilité que l’exercice de la prostitution
gêne ceux qui se trouvent dans les lieux environ
nants » (C.A., par. 306). Or, la conclusion de la juge
s’accorde avec l’objet de l’al. 213(1)c) reconnu par
le juge en chef Dickson dans le Renvoi sur la pros
titution et auquel les juges majoritaires souscrivent
par ailleurs dans leurs motifs (par. 286).

[152] Compounding this error, the majority
of the Court of Appeal inflated the objective of the
prohibition on public communication by refer
ring to “drug possession, drug trafficking, public

[152] Pour ajouter à cette erreur, les juges
majoritaires accroissent la portée de l’objectif de
l’interdiction de la communication en public en men
tionnant [TRADUCTION] « la possession de drogue, le
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intoxication, and organized crime” (para. 307),
even though Dickson C.J. explicitly excluded the
exposure of “related violence, drugs and crime”
to vulnerable young people from the objectives of
s. 213(1)(c). At most, the provision’s effect on these
other issues is an ancillary benefit — and, as such,
it should not play into the gross disproportionality
analysis, which weighs the actual objective of
the provision against its negative impact on the
individual’s life, liberty and security of the person.

trafic de stupéfiants, l’intoxication publique et le
crime organisé » (par. 307). Pourtant, dans le Renvoi
sur la prostitution, le juge en chef Dickson écarte
explicitement des objectifs de l’al. 213(1)c) le
fait d’empêcher que de jeunes personnes vulnéra
bles soient exposées « à la prostitution, à la violence,
aux drogues et au crime » qui accompagnent la pros
titution. Tout au plus, l’effet de cette disposition sur
ces autres aspects ne constitue qu’un avantage acces
soire, de sorte qu’il ne devrait pas être pris en compte
lorsque, dans le cadre de l’analyse de la proportion
nalité, on soupèse l’objectif réel de la disposition
et son effet préjudiciable sur le droit à la vie, à la
liberté et à la sécurité de la personne.

[153] The three remaining concerns with the
majority’s reasoning relate to the other side of the
balance: the assessment of the impact of the pro
vision.

[153] Les trois autres failles du raisonnement de
la majorité touchent l’autre plateau de la balance,
soit l’effet de la disposition.

[154] First, the majority of the Court of Appeal
erroneously substituted its assessment of the evi
dence for that of the application judge. It found
that the application judge’s conclusion that faceto-face communication is essential to enhancing
prostitutes’ safety was based only on “anecdotal ev
idence . . . informed by her own common sense”
(para. 311). This was linked to its error, discussed
above, in according too little deference to the ap
plication judge on findings of social and legislative
facts. MacPherson J.A. for the minority, correctly
countered that the evidence on this point came from
both prostitutes’ own accounts and from expert as
sessments, and provided a firm basis for the appli
cation judge’s conclusion (paras. 348-50).

[154] Premièrement, les juges majoritaires de
la Cour d’appel substituent à tort leur appréciation
de la preuve à celle de la juge de première ins
tance. Ils concluent que cette dernière se fonde
sur [TRADUCTION] « des preuves anecdotiques [. . .]
éclairées par son propre bon sens » (par. 311) pour
conclure que la communication des intéressés est
essentielle à la sécurité accrue des prostituées. Leur
erreur est imputable à celle, mentionnée précédem
ment, de déférer trop peu aux conclusions de la
juge sur des faits sociaux ou législatifs. Au nom des
juges minoritaires, le juge MacPherson rétorque à
juste titre que la preuve sur ce point est constituée
à la fois de témoignages de prostituées et de témoi
gnages d’experts, et qu’elle étaye solidement la con
clusion tirée en première instance (par. 348-350).

[155] Second, the majority ignored the law’s
effect of displacing prostitutes to more secluded,
less secure locations. The application judge high
lighted this displacement (at para. 331), citing the
evidence found in the report of the House of Com
mons Standing Committee on Justice and Human
Rights Subcommittee on Solicitation Laws (The
Challenge of Change: A Study of Canada’s Crim
inal Prostitution Laws (2006)) on the effects of
s. 213(1)(c). The majority’s conclusion that the
application judge did not have a proper basis to

[155] Deuxièmement, les juges majoritaires font
fi des conséquences que la disposition a eues sur les
prostituées en les faisant migrer vers des lieux iso
lés et moins sûrs. La juge de première instance met
cette migration en évidence (par. 331) et cite les élé
ments de preuve tirés du rapport du Sous-comité de
l’examen des lois sur le racolage du Comité per
manent de la justice et des droits de la personne de
la Chambre des communes (Le défi du changement :
Étude des lois pénales en matière de prostitution
au Canada (2006)) sur les effets de l’application de
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conclude that face-to-face communication en
hances safety may be explained in part by their
failure to consider the impact of the provision on
displacement.

l’al. 213(1)c). La conclusion des juges majoritaires
suivant laquelle la juge ne disposait pas d’éléments
suffisants pour conclure que la communication entre
les intéressés accroît la sécurité des prostituées peut
s’expliquer en partie par leur omission de tenir
compte de l’effet de la disposition sur la migration
des prostituées.

[156] Related to this is the uncontested fact that
the communication ban prevents street workers
from bargaining for conditions that would mate
rially reduce their risk, such as condom use and the
use of safe houses.

[156] À cela s’ajoute le fait incontesté que l’inter
diction de communiquer à des fins de prostitution
empêche les prostituées de la rue de négocier des
conditions susceptibles de réduire sensiblement le
risque auquel elles s’exposent, telle l’utilisation du
condom ou d’un lieu sûr.

[157] Finally, the majority of the Court of Ap
peal majority, in rejecting the application judge’s
conclusions, relied on its own speculative assess
ment of the impact of s. 213(1)(c):

[157] Enfin, les juges majoritaires de la Cour
d’appel s’appuient sur leur propre appréciation
spéculative des répercussions de l’al. 213(1)c) pour
écarter les conclusions tirées en première instance :

While it is fair to say that a street prostitute might be
able to avoid a “bad date” by negotiating details such as
payment, services to be performed and condom use up
front, it is equally likely that the customer could pass
muster at an early stage, only to turn violent once the
transaction is underway. It is also possible that the pros
titute may proceed even in the face of perceived dan
ger, either because her judgment is impaired by drugs or
alcohol, or because she is so desperate for money that she
feels compelled to take the risk. [para. 312]

[TRADUCTION] Bien qu’il soit juste de dire qu’une
prostituée de la rue pourrait éviter les incidents malheu
reux en négociant à l’avance des modalités comme le
paiement, les services à rendre et l’utilisation d’un con
dom, il est également possible que le client jugé accep
table à ce stade préalable devienne ensuite violent lorsque
la prestation est en cours. Il est également possible que
la prostituée décide d’aller de l’avant malgré le danger
pressenti, soit parce que son jugement est altéré par la
drogue ou l’alcool, soit parce qu’elle a tellement besoin
d’argent qu’elle se sent obligée de courir le risque. [par. 312]

[158] It is certainly conceivable, as this passage
suggests, that some street prostitutes would not
refuse a client even if communication revealed po
tential danger. It is also conceivable that the danger
may not be perfectly predicted in advance. However,
that does not negate the application judge’s finding
that communication is an essential tool that can
decrease risk. The assessment is qualitative, not
quantitative. If screening could have prevented one
woman from jumping into Robert Pickton’s car, the
severity of the harmful effects is established.

[158] Même si on peut assurément concevoir,
comme l’indique cet extrait, qu’une prostituée de
la rue ne refuse pas un client même lorsque la com
munication révèle l’existence d’un risque, il est
également concevable que le risque ne puisse être
totalement prévisible. Pour autant, la conclusion de
la juge selon laquelle la communication entre les
intéressés est essentielle à la réduction du risque
demeure valable. L’appréciation est qualitative, non
quantitative. À supposer que l’évaluation préalable
ait pu empêcher une seule femme de monter à bord
de la voiture de Robert Pickton, la gravité des effets
préjudiciables est démontrée.

[159] In sum, the Court of Appeal wrongly at
tributed errors in reasoning to the application judge
and made a number of errors in considering gross
disproportionality. I would restore the application

[159] En somme, la Cour d’appel relève à tort des
erreurs dans le raisonnement de la juge de première
instance et elle en commet plusieurs au chapitre
de la proportionnalité. Je suis d’avis de rétablir la
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judge’s conclusion that s. 213(1)(c) is grossly dis
proportionate. The provision’s negative impact on
the safety and lives of street prostitutes is a grossly
disproportionate response to the possibility of
nuisance caused by street prostitution.

conclusion de la juge selon laquelle l’al. 213(1)c)
est totalement disproportionné. L’effet préjudicia
ble de cette disposition sur le droit à la sécurité
et à la vie des prostituées de la rue est totalement
disproportionné au risque de nuisance causée par la
prostitution de la rue.

C. Do the Prohibitions Against Communicating in
Public Violate Section 2(b) of the Charter?

C. Les interdictions de communiquer en public
portent-elles atteinte à une liberté garantie à
l’al. 2b) de la Charte?

[160] Having concluded that the impugned laws
violate s. 7, it is unnecessary to consider this ques
tion.

[160] Comme je conclus que les dispositions
contestées violent le droit garanti à l’art. 7, point
n’est besoin de se prononcer à cet égard.

D. Are the Infringements Justified Under Section 1
of the Charter?

D. Les atteintes sont-elles justifiées suivant l’arti
cle premier de la Charte?

[161] The appellant Attorneys General have not
seriously argued that the laws, if found to infringe
s. 7, can be justified under s. 1 of the Charter. Only
the Attorney General of Canada addressed this in
his factum, and then, only briefly. I therefore find
it unnecessary to engage in a full s. 1 analysis for
each of the impugned provisions. However, some of
their arguments under s. 7 of the Charter are prop
erly addressed at this stage of the analysis.

[161] Les procureurs généraux appelants ne pré
tendent pas sérieusement que si elles sont jugées
contraires à l’art. 7, les dispositions en cause peu
vent être justifiées en vertu de l’article premier de la
Charte. Seul le procureur général du Canada aborde
le sujet dans son mémoire, et ce, brièvement. Il m’appa
raît donc inutile de me livrer à une analyse exhaus
tive au regard de l’article premier pour chacune
des dispositions attaquées. Par contre, certaines
des thèses qu’ils défendent en fonction de l’art. 7
de la Charte sont reprises à juste titre à cette étape
de l’analyse.

[162] In particular, the Attorneys General at
tempt to justify the living on the avails provision
on the basis that it must be drafted broadly in or
der to capture all exploitative relationships, which
can be difficult to identify. However, the law not
only catches drivers and bodyguards, who may
actually be pimps, but it also catches clearly nonexploitative relationships, such as receptionists or
accountants who work with prostitutes. The law is
therefore not minimally impairing. Nor, at the fi
nal stage of the s. 1 inquiry, is the law’s effect of
preventing prostitutes from taking measures that
would increase their safety, and possibly save their
lives, outweighed by the law’s positive effect of
protecting prostitutes from exploitative relation
ships.

[162] En particulier, les procureurs généraux ten
tent de justifier la disposition sur le proxénétisme
par la nécessité d’un libellé général afin que tombent
sous le coup de son application toutes les relations
empreintes d’exploitation, lesquelles peuvent être
difficiles à cerner. Or, la disposition vise non seule
ment le chauffeur ou le garde du corps, qui peut
être en fait un proxénète, mais aussi la personne qui
entretient avec la prostituée des rapports manifes
tement dénués d’exploitation (p. ex. un réception
niste ou un comptable). La disposition n’équivaut
donc pas à une atteinte minimale. Pour les besoins
du dernier volet de l’analyse fondée sur l’article pre
mier, son effet bénéfique — protéger les prostituées
contre l’exploitation — ne l’emporte pas non plus
sur l’effet préjudiciable qui empêche les prostituées
de prendre des mesures pour accroître leur sécurité
et, peut-être, leur sauver la vie.
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[163] The Attorneys General have not raised
any other arguments distinct from those considered
under s. 7. I therefore find that the impugned laws
are not saved by s. 1 of the Charter.

[163] Les procureurs généraux n’invoquent pas
d’éléments distincts de ceux examinés au regard de
l’art. 7. Je conclus donc que les dispositions con
testées ne sont pas sauvegardées par application de
l’article premier de la Charte.

V. Result and Remedy

V. Dispositif et réparation

[164] I would dismiss the appeals and allow
the cross-appeal. Section 210, as it relates to
prostitution, and ss. 212(1)(j) and 213(1)(c) are
declared to be inconsistent with the Canadian
Charter of Rights and Freedoms and hence are
void. The word “prostitution” is struck from the
definition of “common bawdy-house” in s. 197(1)
of the Criminal Code as it applies to s. 210 only.

[164] Je suis d’avis de rejeter les pourvois et
d’accueillir le pourvoi incident. L’article 210, en
ce qui concerne la prostitution, et les al. 212(1)j) et
213(1)c) sont déclarés incompatibles avec la Charte
canadienne des droits et libertés et sont par con
séquent invalidés. Le mot « prostitution » est sup
primé de la définition de « maison de débauche »
figurant au par. 197(1) du Code criminel pour les
besoins de l’art. 210 uniquement.

[165] I have concluded that each of the chal
lenged provisions, considered independently, suf
fers from constitutional infirmities that violate
the Charter. That does not mean that Parliament
is precluded from imposing limits on where and
how prostitution may be conducted. Prohibitions
on keeping a bawdy-house, living on the avails of
prostitution and communication related to pros
titution are intertwined. They impact on each
other. Greater latitude in one measure — for ex
ample, permitting prostitutes to obtain the assis
tance of security personnel — might impact on
the constitutionality of another measure — for ex
ample, forbidding the nuisances associated with
keeping a bawdy-house. The regulation of pros
titution is a complex and delicate matter. It will be
for Parliament, should it choose to do so, to devise
a new approach, reflecting different elements of the
existing regime.

[165] Je conclus que, considérée isolément, cha
cune des dispositions contestées comporte des fail
les constitutionnelles qui portent atteinte à la
Charte. Il ne s’ensuit pas que le législateur ne peut
décider des lieux et des modalités de la prostitu
tion. L’interdiction de tenir une maison de débau
che, celle de s’adonner au proxénétisme et celle de
communiquer aux fins de prostitution s’entremêlent.
Chacune a une incidence sur l’autre. Atténuer
l’une d’elles — par exemple en permettant aux
prostituées de retenir les services de préposés à leur
sécurité — peut influer sur la constitutionnalité de
l’autre, comme celle des nuisances associées à la
tenue d’une maison de débauche. L’encadrement de
la prostitution est un sujet complexe et délicat. Il
appartiendra au législateur, s’il le juge opportun, de
concevoir une nouvelle approche qui intègre les dif
férents éléments du régime actuel.

[166] This raises the question of whether the
declaration of invalidity should be suspended and if
so, for how long.

[166] La question se pose alors de savoir s’il doit
y avoir invalidation avec effet suspensif et, dans
l’affirmative, quelle doit être la durée de cet effet.

[167] On the one hand, immediate invalidity
would leave prostitution totally unregulated while
Parliament grapples with the complex and sensitive
problem of how to deal with it. How prostitution
is regulated is a matter of great public concern,
and few countries leave it entirely unregulated.

[167] L’invalidité avec effet immédiat ferait en
sorte que la prostitution échappe à toute réglemen
tation le temps que le législateur trouve une solution
au problème épineux et délicat de l’encadrement de
la prostitution. La question revêt un intérêt public
considérable, et peu de pays s’abstiennent de toute
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Whether immediate invalidity would pose a dan
ger to the public or imperil the rule of law (the factors
for suspension referred to in Schachter v. Canada,
[1992] 2 S.C.R. 679) may be subject to debate.
However, it is clear that moving abruptly from a
situation where prostitution is regulated to a sit
uation where it is entirely unregulated would be a
matter of great concern to many Canadians.

réglementation en la matière. Il peut y avoir con
troverse quant à savoir si l’invalidité avec effet
immédiat présenterait un danger pour le public ou
compromettrait la primauté du droit (les facteurs
favorables à la suspension invoqués dans Schachter
c. Canada, [1992] 2 R.C.S. 679). Cependant, il est
clair que passer carrément de la situation où la pros
titution est réglementée à la situation où elle ne le
serait pas du tout susciterait de vives inquiétudes
chez de nombreux Canadiens.

[168] On the other hand, leaving the prohibitions
against bawdy-houses, living on the avails of pros
titution and public communication for purposes of
prostitution in place in their present form leaves
prostitutes at increased risk for the time of the sus
pension — risks which violate their constitutional
right to security of the person.

[168] Par contre, laisser s’appliquer dans leur
forme actuelle l’interdiction des maisons de débau
che, celle du proxénétisme et celle de la communi
cation en public aux fins de prostitution exposerait
les prostituées à un risque accru durant la suspen
sion, un risque qui porte atteinte à leur droit consti
tutionnel à la sécurité de la personne.

[169] The choice between suspending the
declaration of invalidity and allowing it to take
immediate effect is not an easy one. Neither alter
native is without difficulty. However, considering all
the interests at stake, I conclude that the declaration
of invalidity should be suspended for one year.

[169] Il n’est pas facile de choisir entre l’invali
dation avec effet suspensif ou immédiat. L’une et
l’autre des mesures comportent des inconvénients.
Toutefois, au vu de l’ensemble des intérêts en jeu,
je conclus à la nécessité de suspendre l’effet de la
déclaration d’invalidité pendant un an.

Appeals dismissed and cross-appeal allowed.
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*Vous trouverez traduction franaise de la dcision ci-dessous
65 O.R. (3d) 201.
Charter of Rights and Freedoms -- Equality rights -- Sexual
orientation -- Exclusion of same-sex couples from common law
definition of marriage violating s. 15(1) of Charter -Violation not justified under s. 1 of Charter -- Existing
common law definition of marriage invalid to extent that it
refers to "one man and one woman" -- Definition reformulated as
"voluntary union for life of two persons to exclusion of all
others" -- Declaration of invalidity and reformulated
definition to have immediate effect -- Canadian Charter of
Rights and Freedoms, ss. 1, 15(1).
Charter of Rights and Freedoms -- Equality rights -- Religion
-- Common law definition of marriage as voluntary union for
life of "one man and one woman" not discriminating on basis of
religion against church which performed marriage ceremonies for
same-sex couples -- Canadian Charter of Rights and Freedoms, s.
15(1).
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Halpern et al. v. Attorney General of Canada et al.; Egale
Canada Inc. et al., Intervenors

Charter of Rights and Freedoms -- Remedies -- Exclusion of
same-sex couples from common law definition of marriage
violating s. 15(1) of Charter and not saved under s. 1 of
Charter -- Existing common law definition of marriage invalid
to extent that it refers to "one man and one woman"
-- Declaration of invalidity alone not sufficiently remedial
-- No reason existing to defer to Parliament on issue of
further remedy once declaration of invalidity granted or to
suspend declaration of invalidity -- Definition reformulated as
"voluntary union for life of two persons to exclusion of all
others" -- Declaration of invalidity and reformulated
definition to have immediate effect -- Canadian Charter of
Rights and Freedoms, ss. 1, 15(1).
After applying unsuccessfully for civil marriage licences
from the Clerk of the City of Toronto, seven gay and lesbian
couples commenced an application for various remedies. Around
the same time, the pastor of the Metropolitan Community Church
of Toronto ("MCCT"), a Christian church, published the banns of
marriage for two same-sex couples on three consecutive Sundays
and then presided at their weddings. When MCCT submitted the
requisite documentation for the two marriages to the Office of
the Registrar General, the Registrar refused to accept the
documents for registration, citing an alleged federal
prohibition against same-sex marriages. MCCT also commenced an
application in the Divisional Court. The applications were
heard together. The court unanimously held that [page162] the
common law definition of marriage as "the voluntary union for
life of one man and one woman to the exclusion of all others"
infringed the couples' equality rights under s. 15(1) of the
Canadian Charter of Rights and Freedoms in a manner that was
not justified under s. 1 of the Charter. The court rejected
MCCT's claim that the current definition of marriage infringed
its freedom of religion, contrary to s. 2(a) of the Charter,
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Charter of Rights and Freedoms -- Freedom of religion -Common law definition of marriage as voluntary union for life
of "one man and one woman" not violating freedom of religion of
church which performed marriage ceremonies for same-sex couples
-- Canadian Charter of Rights and Freedoms, s. 2(a).

Held, the appeal of the Attorney General should be dismissed;
the couples' and MCCT's cross-appeal on remedy should be
allowed; MCCT's appeal should otherwise be dismissed.
The Divisional Court was correct in concluding that there is
a common law rule that excludes same-sex marriages.
"Marriage" in s. 91(26) of the Constitution Act, 1867 is not
a constitutionally-entrenched term with a frozen-in-time
meaning, that is, the legal definition of marriage that existed
at Confederation, so that the definition can only be amended
through the formal constitutional amendment procedures. Whether
same-sex couples can marry is a matter of capacity. Parliament
clearly has authority, found in s. 91(26) of the Constitution
Act, 1867, to make laws regarding the capacity to marry.
Moreover, to freeze the definition of marriage to whatever
meaning it had in 1867 is contrary to Canada's jurisprudence of
progressive constitutional interpretation. The term "marriage"
as used in s. 91(26) of the Constitution Act, 1867 has the
constitutional flexibility necessary to meet changing realities
of Canadian society without the need for recourse to
constitutional amendment procedures.
The Divisional Court correctly rejected MCCT's argument that
the common law definition violated its freedom of religion
under s. 2(a) of the Charter. This case was solely about the
legal institution of marriage. It was not about the religious
validity or invalidity of various forms of marriage. It did
not, in any way, deal with or interfere with the religious
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and its equality rights as a religious institution. The court
was divided on the issue of the appropriate remedy. The formal
judgment of the court gave Parliament two years to amend the
common law rule, failing which the definition of marriage would
automatically be reformulated by substituting the words "two
persons" for "one man and one woman". The Attorney General of
Canada appealed on the equality issue. The couples appealed on
the question of remedy. MCCT also cross-appealed on the
question of remedy, and cross-appealed from the court's
dismissal of its claim that its freedom of religion and its
equality rights as a religious institution were infringed.

The common law definition of marriage creates a formal
distinction between opposite-sex couples and same-sex couples
on the basis of their sexual orientation. Sexual orientation is
an analogous ground of discrimination under s. 15(1) of the
Charter. Gays and lesbians are a historically disadvantaged
group in Canada. Historical disadvantage is a strong indicator
of discrimination. A law that prohibits same-sex couples from
marrying does not accord with the needs, capacities and
circumstances of same-sex couples. The Attorney General's
submission that [page163] marriage relates to the capacities,
needs and circumstances of opposite-sex couples, and that the
concept of marriage is that of an institution to facilitate,
shelter and nurture the unique union of a man and woman who,
together, have the possibility to bear and shelter children,
could not be accepted. The purpose and effects of the impugned
law must be viewed from the perspective of the claimant. The
question to be asked was whether the law takes into account the
actual needs, capacities and circumstances of same-sex couples,
not whether the law takes into account the needs, capacities
and circumstances of opposite-sex couples.
While it is true that only opposite-sex couples can
"naturally" procreate, same-sex couples can choose to have
children by other means, such as adoption, surrogacy and donor
insemination. An increasing number of children are being
conceived and raised by same-sex couples. The Attorney General
did not suggest that procreation and childbearing are the only
purposes of marriage, or the only reasons why couples choose to
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institution of marriage. Even if s. 2(a) of the Charter was
engaged, it was not the case that, because the same-sex
religious marriage ceremonies MCCT performed were not
recognized for civil purposes, it was constrained from
performing those religious ceremonies or coerced into
performing opposite-sex marriage ceremonies only. MCCT also
failed to establish religious discrimination contrary to s.
15(1) of the Charter. Any potential discrimination arising out
of the differential treatment of same-sex marriages performed
by MCCT was based on sexual orientation, not on the religious
beliefs held by the same-sex couples or by the institution
performing the religious ceremony.

The existence of the Modernization of Benefits and
Obligations Act, S.C. 2000, c. 12, whereby Parliament amended
68 federal statutes in order to give same-sex couples the same
benefits and obligations as opposite-sex couples, and recent
amendments to provincial legislation that similarly extended
benefits to same-sex couples, do not preclude a finding of
discrimination. Same-sex couples still do not have the full
economic benefits and obligations which are available to
married couples. Furthermore, s. 15(1) of the Charter
guarantees more than equal access to economic benefits. One
must also consider whether persons and groups have been
excluded from fundamental societal institutions. The societal
significance of marriage itself, and the corresponding benefits
that are available only to married persons, cannot be
overlooked. Exclusion of same-sex couples from the institution
of marriage perpetuates the view that same-sex relationships
are less worthy of recognition than opposite-sex relationships,
and offends the dignity of persons in same-sex relationships.
The common law definition of marriage violates s. 15(1) of the
Charter.
There is no pressing and substantial objective for excluding
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marry. Intimacy, companionship, societal recognition, economic
benefits and the blending of two families, to name a few, are
other reasons that couples choose to marry. Denying same-sex
couples the right to marry perpetuates the view that they are
not capable of forming loving and lasting relationships, and
that same-sex relationships are not worthy of the same respect
and recognition of opposite-sex relationships. The fact that
the common law definition of marriage does not accord with the
needs, capacities and circumstances of same-sex couples weighs
in favour of a finding of discrimination. The impugned law does
not have an ameliorative purpose or effect upon a more
disadvantaged person or group in society. Opposite-sex couples
are not in a more disadvantaged position than same-sex couples.
If alleviating economic disadvantages for opposite-sex couples
due to childrearing were to be considered an ameliorative
purpose for the opposite-sex requirement in marriage, the law
would be underinclusive, as same-sex couples also raise
children.

The appropriate remedy is to declare invalid the existing
definition of marriage to the extent that it refers to "one man
and one woman" and to reformulate the definition of marriage as
"the voluntary union for life of two persons to the
exclusion of all others". A declaration of invalidity by itself
would not achieve the goals of s. 15(1) of the Charter. It
would result in an absence of any legal definition of marriage.
This would deny to all persons the benefits of the legal
institution of marriage, thereby putting all persons in an
equally disadvantaged position, rather than in an equally
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same-sex couples from the institution of marriage. The Attorney
General suggested three purposes of marriage: uniting the
opposite sexes; encouraging the birth and raising of children
of the marriage; and companionship. The first purpose, which
results in favouring one form of relationship over another,
suggests that uniting two persons of the same sex is of lesser
importance. A purpose that demeans the dignity of same-sex
couples is contrary to the values of a free and democratic
society and cannot be considered to be pressing and
substantial. The encouragement of procreation and childrearing
is not a pressing and substantial objective of maintaining
marriage as an exclusively heterosexual institution. An
increasing number of children are being born to and raised by
same-sex couples. There is no evidence [page164] that same-sex
couples are not equally capable of childrearing. While
companionship is a laudable goal of marriage, encouraging
companionship cannot be considered a pressing and substantial
objective of the omission of the impugned law. Encouraging
companionship between only persons of the opposite sex
perpetuates the view that persons in same-sex relationships are
not equally capable of providing companionship and forming
lasting and loving relationships. If the objectives advanced by
the Attorney General were pressing and substantial, those
objectives are not rationally connected to the opposite-sex
requirement in the common law definition of marriage, and the
opposite-sex requirement does not minimally impair the rights
of same-sex couples. The deleterious effects of the exclusion
of same-sex couples from marriage outweigh its objectives. The
violation of the couples' equality rights under s. 15(1) of the
Charter is not justified under s. 1 of the Charter.

The couples were entitled to an order in the nature of
mandamus requiring the Clerk of the City of Toronto to issue
marriage licences to them, and MCCT was entitled to an order in
the nature of mandamus requiring the Registrar General of
Ontario to accept the two marriage certificates for
registration.

Egan v. Canada, [1995] 2 S.C.R. 513, 96 F.T.R. 80n, 124
D.L.R. (4th) 609, 182 N.R. 161, 29 C.R.R. (2d) 79, 95 C.L.L.C.
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1, 60 C.R.R. (2d) 1, 43 C.C.E.L. (2d) 49; R. v. Oakes, [1986] 1
S.C.R. 103, 53 O.R. (2d) 719n, 14 O.A.C. 335, 26 D.L.R. (4th)
200, 65 N.R. 87, 19 C.R.R. 308, 24 C.C.C. (3d) 321, 50 C.R.
(3d) 1; Schachter v. R., [1992] 2 S.C.R. 679, 93 D.L.R.
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(sub nom. Schachter v. Canada), apld
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New Brunswick Broadcasting Co. v. Nova Scotia (Speaker of the
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advantaged position. Moreover, a declaration of invalidity
alone leaves same-sex couples open to blame for the blanket
denial of the benefits of the legal institution of marriage, a
result that does nothing to advance the goal of s. 15(1) of
promoting concern, respect and consideration for all persons.
As the Charter breach was found in the common law, there is no
need to defer to Parliament once the declaration of invalidity
is issued. Any lacunae created by a declaration of invalidity
of a common law rule are common law lacunae that should be
remedied by the courts, unless to do so would conflict with the
principles of fundamental justice. There is no reason to
suspend the declaration of invalidity. There is no evidence
that a declaration of invalidity without a period of suspension
will pose any harm to the public, threaten the rule of law, or
deny anyone the benefit of legal recognition of their marriage.
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R.R.O. 1990, Reg. 738, s. 2(3)

BY THE COURT: --

[1] The definition of marriage in Canada, for all of the
nation's 136 years, has been based on the classic formulation
of Lord Penzance in [page167] Hyde v. Hyde and Woodmansee
(1866), L.R. 1 P. & D. 130, [1861-73] All E.R. Rep. 175 at
p. 177 All E.R., p. 133 P. & D.: "I conceive that marriage, as
understood in Christendom, may for this purpose be defined as
the voluntary union for life of one man and one woman, to the
exclusion of all others." The central question in this appeal
is whether the exclusion of same-sex couples from this common
law definition of marriage breaches ss. 2(a) or 15(1) of the
Canadian Charter of Rights and Freedoms (the "Charter") in a
manner that is not justified in a free and democratic society
under s. 1 of the Charter.
[2] This appeal raises significant constitutional issues that
require serious legal analysis. That said, this case is
ultimately about the recognition and protection of human
dignity and equality in the context of the social structures
available to conjugal couples in Canada.
[3] In Law v. Canada (Minister of Employment and
Immigration), [1999] 1 S.C.R. 497, 170 D.L.R. (4th) 1, at p.
530 S.C.R., Iacobucci J., writing for a unanimous court,
described the importance of human dignity:
Human dignity means that an individual or group feels selfrespect and self-worth. It is concerned with physical and
psychological integrity and empowerment. Human dignity is
harmed by unfair treatment premised upon personal traits or
circumstances which do not relate to individual needs,
capacities, or merits. It is enhanced by laws which are
sensitive to the needs, capacities, and merits of different
individuals, taking into account the context underlying their
differences. Human dignity is harmed when individuals and
groups are marginalized, ignored, or devalued, and is
enhanced when laws recognize the full place of all
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A. INTRODUCTION

[4] The Ontario Human Rights Code, R.S.O. 1990, c. H.19, also
recognizes the importance of protecting the dignity of all
persons. The preamble affirms that "the inherent dignity and
the equal and inalienable rights of all members of the human
family is the foundation of freedom, justice and peace in the
world." It states:
[I]t is public policy in Ontario to recognize the dignity and
worth of every person and to provide for equal rights and
opportunities without discrimination that is contrary to law,
and having as its aim the creation of a climate of
understanding and mutual respect for the dignity and worth of
each person so that each person feels a part of the community
and able to contribute fully to the development and wellbeing of the community and the Province[.]
[5] Marriage is, without dispute, one of the most significant
forms of personal relationships. For centuries, marriage has
been a basic element of social organization in societies around
the world. Through the institution of marriage, individuals can
publicly express their love and commitment to each other.
Through this institution, society publicly recognizes
expressions of love [page168] and commitment between
individuals, granting them respect and legitimacy as a couple.
This public recognition and sanction of marital relationships
reflect society's approbation of the personal hopes, desires
and aspirations that underlie loving, committed conjugal
relationships. This can only enhance an individual's sense of
self-worth and dignity.
[6] The ability to marry, and to thereby participate in this
fundamental societal institution, is something that most
Canadians take for granted. Same-sex couples do not; they are
denied access to this institution simply on the basis of their
sexual orientation.
[7] Sexual orientation is an analogous ground that comes
under the umbrella of protection in s. 15(1) of the Charter:
see Egan v. Canada, [1995] 2 S.C.R. 513, 124 D.L.R. (4th) 609,
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individuals and groups within Canadian society.

In Egan . . . this Court unanimously affirmed that sexual
orientation is an analogous ground to those enumerated in s.
15(1). Sexual orientation is "a deeply personal
characteristic that is either unchangeable or changeable only
at unacceptable personal costs" (para. 5). In addition, a
majority of this Court explicitly recognized that gays,
lesbians and bisexuals, "whether as individuals or couples,
form an identifiable minority who have suffered and continue
to suffer serious social, political and economic
disadvantage" (para. 175, per Cory J.; see also para. 89, per
L'Heureux-Dub J.).
[8] Historically, same-sex equality litigation has focused on
achieving equality in some of the most basic elements of civic
life, such as bereavement leave, health care benefits, pensions
benefits, spousal support, name changes and adoption. The
question at the heart of this appeal is whether excluding samesex couples from another of the most basic elements of civic
life -- marriage -- infringes human dignity and violates the
Canadian Constitution.
B. FACTS
(1) The Parties and the Events
[9] Seven [See Note 1 at end of document] gay and lesbian
couples (the "Couples") want to celebrate their love and
commitment to each other by getting married in civil ceremonies.
In this respect, they share the same goal as countless other
Canadian couples. Their reasons for wanting to engage in a
formal civil ceremony of marriage are the same as [page169] the
reasons of heterosexual couples. By way of illustration, we cite
the affidavits of three of the persons who seek to be married:
Aloysius Edmund Pittman
I ask only to be allowed the right to be joined together by
marriage the same as my parents and my heterosexual friends.
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and M. v. H., [1999] 2 S.C.R. 3, 171 D.L.R. (4th) 577. As
explained by Cory J. in M. v. H. at pp. 52-53 S.C.R.:

I understand marriage as a defining moment for people
choosing to make a life commitment to each other. I want the
family that Dawn and I have created to be understood by all
of the people in our lives and by society. If we had the
freedom to marry, society would grow to understand our
commitment and love for each other. We are interested in
raising children. We want community recognition and support.
I doubt that society will support us and our children, if our
own government does not afford us the right to marry.
Carolyn Rowe
We would like the public recognition of our union as a
"valid" relationship and would like to be known officially
as more than just roommates. Married spouse is a title that
one chooses to enter into while common-law spouse is
something that a couple happens into if they live together
long enough. We want our families, relatives, friends, and
larger society to know and understand our relationship for
what it is, a loving committed relationship between two
people. A traditional marriage would allow us the opportunity
to enter into such a commitment. The marriage ceremony itself
provides a time for family and friends to gather around a
couple in order to recognise the love and commitment they
have for each other.
[10] The Couples applied for civil marriage licences from the
Clerk of the City of Toronto. The Clerk did not deny the
licences but, instead, indicated that she would apply to the
court for directions, and hold the licences in abeyance in the
interim. The Couples commenced their own application. By order
dated August 22, 2000, Lang J. transferred the Couples'
application to the Divisional Court. The Clerk's application
was stayed on consent.
[11] In roughly the same time frame, the Metropolitan
Community Church of Toronto ("MCCT"), a Christian church that
solemnizes marriages for its heterosexual congregants, decided
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Julie Erbland

[12] Two couples, Kevin Bourassa and Joe Varnell and Elaine
and Anne Vautour, decided to be married in a religious ceremony
[page170] at MCCT. In an affidavit, Elaine and Anne Vautour
explained their decision:
We love one another and are happy to be married. We highly
value the love and commitment to our relationship that
marriage implies. Our parents were married for over 40 and 50
years respectively, and we value the tradition of marriage as
seriously as did our parents.
[13] The pastor at MCCT, Rev. Brent Hawkes, published the
banns of marriage for the two couples during services on
December 10, 17 and 24, 2000. On January 14, 2001, Rev. Hawkes
presided at the weddings at MCCT. He registered the marriages
in the Church Register and issued marriage certificates to the
couples.
[14] In compliance with the laws of Ontario, MCCT submitted
the requisite documentation for the two marriages to the Office
of the Registrar General: see Vital Statistics Act, R.S.O.
1990, c. V.4, s. 19(1) and the Regulations under the Marriage
Act, R.R.O. 1990, Reg. 738, s. 2(3). The Registrar refused to
accept the documents for registration, citing an alleged
federal prohibition against same-sex marriages. As a result,
MCCT launched its application to the Divisional Court.
[15] By order dated January 25, 2001, Lang J. consolidated
the Couples' and MCCT's applications.
(2) The Litigation
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to conduct marriages for its homosexual members. Previously,
MCCT had felt constrained from performing marriages for samesex couples because it understood that the municipal
authorities in Toronto would not issue a marriage licence to
same-sex couples. However, MCCT learned that the ancient
Christian tradition of publishing the banns of marriage was a
lawful alternative under the laws of Ontario to a marriage
licence issued by municipal authorities: see Marriage Act,
R.S.O. 1990, c. M.3, s. 5(1).

[17] The panel's ruling on remedy was not unanimous. Smith
A.C.J.S.C. was of the view that Parliament should legislate the
appropriate remedy and that it should be given two years to do
so, failing which the parties could return to the court to seek
an appropriate remedy. LaForme J. favoured immediate amendment,
by the court, of the common law definition of marriage by
substituting the words "two persons" for "one man and one
woman". Blair R.S.J. adopted a middle position; he would have
[page171] allowed Parliament two years to amend the common
law rule, failing which the reformulation remedy proposed by
LaForme J. would be automatically triggered. It is Blair
R.S.J.'s position that is reflected in the formal judgment of
the court.
[18] The appellant Attorney General of Canada ("AGC") appeals
from the judgment of the Divisional Court on the equality
issue.
[19] The Couples cross-appeal on the question of remedy
alone. They seek a declaration of unconstitutionality and a
reformulation of the definition of marriage, both to take place
immediately, and related personal remedies in the nature of
mandamus.
[20] MCCT also cross-appeals on the question of remedy. In
addition, it cross-appeals from the Divisional Court's
dismissal of its claim that the current definition of marriage
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[16] The Couples' application and MCCT's application were
heard by a panel of the Divisional Court consisting of Smith
A.C.J.S.C., Blair R.S.J. and LaForme J. In reasons released on
July 12, 2002, the court unanimously held that the common law
definition of marriage as the "lawful and voluntary union of
one man and one woman to the exclusion of all others" infringed
the Couples' equality rights under s. 15(1) of the Charter in a
manner that was not justified under s. 1 of the Charter. The
court also held that the remaining Charter rights claimed by
the applicants were either not applicable or not infringed. In
particular, the court did not accept MCCT's arguments anchored
in s. 2(a), freedom of religion.

infringes its ss. 2(a) and 15(1) rights as a religious
institution.

[22] The Association for Marriage and the Family in Ontario
and the Interfaith Coalition on Marriage and Family support the
position of the AGC.
[23] The Canadian Human Rights Commission, Egale Canada Inc.
and the Canadian Coalition of Liberal Rabbis for Same-Sex
Marriage support the position of the Couples and MCCT.
[24] The Attorney General of Ontario and the Clerk of the
City of Toronto take no position with respect to the issues
raised by the appeal and the cross-appeal. Both state that they
will abide by any order made by this court.
C. ISSUES
[25] We frame the issues as follows:
(1) What is the common law definition of marriage? Does it
prohibit same-sex marriages?
(2) Is a constitutional amendment required to change the common
law definition of marriage, or can a reformulation be
accomplished by Parliament or the courts?
(3) Does the common law definition of marriage infringe MCCT's
rights under ss. 2(a) and 15(1) of the Charter?
(4) Does the common law definition of marriage infringe the
Couples' equality rights under s. 15(1) of the Charter?
(5) If the answer to question 3 or 4 is 'Yes', is the
infringement saved by s. 1 of the Charter? [page172]
(6) If the common law definition of marriage is
unconstitutional, what is the appropriate remedy and should
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[21] Because of the public importance of the issues, several
parties were given permission to intervene in the appeal.

it be suspended for any period of time?

[26] Before turning to the issues raised by the appeal, we
make four preliminary observations.
[27] First, the definition of marriage is found at common
law. The only statutory reference to a definition of marriage
is found in s. 1.1 of the Modernization of Benefits and
Obligations Act, S.C. 2000, c. 12, which provides:
1.1 For greater certainty, the amendments made by this Act
do not affect the meaning of the word "marriage", that is,
the lawful union of one man and one woman to the exclusion of
all others.
[28] The Modernization of Benefits and Obligations Act is the
federal government's response to the Supreme Court of Canada's
decision in M. v. H. The Act extends federal benefits and
obligations to all unmarried couples that have cohabited in a
conjugal relationship for at least one year, regardless of
sexual orientation. As recognized by the parties, s. 1.1 does
not purport to be a federal statutory definition of marriage.
Rather, s. 1.1 simply affirms that the Act does not change the
common law definition of marriage.
[29] Second, it is clear and all parties accept that, the
common law is subject to Charter scrutiny where government
action or inaction is based on a common law rule: see British
Columbia Government Employees' Union v. British Columbia
(Attorney General), [1988] 2 S.C.R. 214, 53 D.L.R. (4th) 1;
R. v. Swain, [1991] 1 S.C.R. 933, 63 C.C.C. (3d) 481; R. v.
Salituro, [1991] 3 S.C.R. 654, 8 C.R.R. (2d) 173; and Hill v.
Church of Scientology of Toronto, [1995] 2 S.C.R. 1130, 126
D.L.R. (4th) 129. Accordingly, there is no dispute that the AGC
was the proper respondent in the applications brought by the
Couples and MCCT, and that the common law definition of
marriage is subject to Charter scrutiny.
[30] Third, the issues raised in this appeal are questions of
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D. ANALYSIS

[31] Fourth, this court is not the first court to deal with
the issues relating to the constitutionality of the definition
of [page173] same-sex marriage. In addition to the judgments
prepared by the three judges of the Divisional Court, courts in
two other provinces have addressed the same issues we must
face.
[32] In Hendricks v. Quebec (Attorney General), [2002] J.Q.
No. 3816 (QL), [2002] R.J.Q. 2506 (S.C.), Lemelin J. declared
invalid the prohibition against same-sex marriages in Quebec
caused by the intersection of two federal statutes and the
Civil Code of Quebec on the basis that it contravened s. 15(1)
of the Charter and could not be saved under s. 1. She stayed
the declaration of invalidity for two years.
[33] In EGALE Canada Inc. v. Canada (Attorney General),
[2003] B.C.J. No. 994 (QL), 225 D.L.R. (4th) 472 (C.A.),
released on May 1, 2003, the British Columbia Court of Appeal
declared the common law definition of marriage
unconstitutional, substituted the words "two persons" for "one
man and one woman" and suspended the declaration of
unconstitutionality until July 12, 2004, the expiration of the
two-year suspension ordered by the Divisional Court in this
case.
[34] We want to record our admiration for the high quality of
the reasons prepared by all of the judges in these cases. As
will become clear, we agree with a great deal of their
reasoning and conclusions on the equality issue. Our reasons
can be shortened, given the clarity and eloquence of our
judicial colleagues.
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law. Accordingly, the standard of review applicable to the
decision of the Divisional Court is that of correctness: Housen
v. Nikolaisen, [2002] 2 S.C.R. 235, 2002 SCC 33 at para. 8. As
explained by Iacobucci and Major JJ. at para. 9: "[T]he primary
role of appellate courts is to delineate and refine legal rules
and ensure their universal application. In order to fulfill
[these] functions, appellate courts require a broad scope of
review with respect to matters of law."

[35] The preliminary argument on this appeal advanced by the
Couples is that there is no common law bar to same-sex
marriages. The intervenor Egale Canada Inc. ("Egale") supported
this argument and expanded on the Couples' submissions.
[36] As previously mentioned, the classic formulation of
marriage is found in the English decision of Hyde v. Hyde and
Woodmansee, "the voluntary union for life of one man and one
woman, to the exclusion of all others". Egale argues that Hyde
and Corbett v. Corbett (ors Ashley), [1970] 2 All E.R. 33,
[1971] P. 83 (P.D.A.), the other English case cited as
authority for the common law restriction against same-sex
marriage, have a weak jurisprudential foundation and ought not
to be followed. Egale points out that Hyde dealt with the
validity of a potentially polygamous marriage, and argues that
the comments in Hyde about marriage being between opposite-sex
persons are obiter. With respect to Corbett, Egale argues that
it is based on outdated, narrow notions of sexual relationships
between women and men. The Couples adopt Egale's submissions,
and further argue that M. v. H. overruled, by implication, any
common law restriction against same-sex marriages. [page174]
[37] In our view, the Divisional Court was correct in
concluding that there is a common law rule that excludes samesex marriages. This court in Iantsis (falsely called
Papatheodorou) v. Papatheodorou, [1971] 1 O.R. 245, 15 D.L.R.
(3d) 53 (C.A.) at p. 248 O.R., adopted the Hyde formulation
of marriage as the union between a man and a woman. This
understanding of the common law definition of marriage is
reflected in s. 1.1 of the Modernization of Benefits and
Obligations Act, which refers to the definition of marriage as
"the lawful union of one man and one woman to the exclusion
of all others". Further, there is no merit to the submission
that M. v. H. overruled, by implication, the common law
definition of marriage. In M. v. H., Iacobucci J. stated, at p.
83 S.C.R.:
This appeal does not challenge traditional conceptions of
marriage, as s. 29 of the [Family Law Act, R.S.O. 1990, c.

2003 CanLII 26403 (ON CA)

(1) The Common Law Rule Regarding Marriage

F.3] expressly applies to unmarried opposite-sex couples.
That being said, I do not wish to be understood as making any
comment on marriage or indeed on related issues.

(2) Constitutional Amendment
[38] The Constitution Act, 1867 divides legislative powers
relating to marriage between the federal and provincial
governments. The federal government has exclusive jurisdiction
over "Marriage and Divorce": s. 91(26). The provinces have
exclusive jurisdiction over the solemnization of marriage: s.
92(12).
[39] The intervenor, The Association for Marriage and the
Family in Ontario (the "Association"), takes the position that
the word "marriage", as used in the Constitution Act, 1867, is
a constitutionally entrenched term that refers to the legal
definition of marriage that existed at Confederation. The
Association argues that the legal definition of marriage at
Confederation was the "union of one man and one woman". As a
constitutionally entrenched term, this definition of marriage
can be amended only through the formal constitutional amendment
procedures. As a consequence, neither the courts nor Parliament
have jurisdiction to reformulate the meaning of marriage.
[40] In the Divisional Court, LaForme J. rejected this
argument. His analysis was adopted by Smith A.C.J.S.C. and
Blair R.S.J., as well as by the British Columbia Court of
Appeal in EGALE Canada Inc. None of the parties or other
intervenors supports the Association on this issue.
[41] In our view, the Association's constitutional amendment
argument is without merit for two reasons. First, whether samesex couples can marry is a matter of capacity. There can be
no issue, nor was the contrary argued before us, that
Parliament [page175] has authority to make laws regarding the
capacity to marry. Such authority is found in s. 91(26) of the
Constitution Act, 1867.
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(Emphasis added)

The task of expounding a constitution is crucially different
from that of construing a statute. A statute defines present
rights and obligations. It is easily enacted and as easily
repealed. A constitution, by contrast, is drafted with an eye
to the future. Its function is to provide a continuing
framework for the legitimate exercise of governmental power
and, when joined by a Bill or a Charter of Rights, for the
unremitting protection of individual rights and liberties.
Once enacted, its provisions cannot easily be repealed or
amended. It must, therefore, be capable of growth and
development over time to meet new social, political and
historical realities often unimagined by its framers. The
judiciary is the guardian of the constitution and must, in
interpreting its provisions, bear these considerations in
mind.
[43] In Constitutional Law of Canada, looseleaf (Scarborough:
Carswell, 1997) at 15-43 to 15-44, Professor Peter W. Hogg
explained that Canada has changed a great deal since
Confederation, and "[t]he doctrine of progressive
interpretation is one of the means by which the Constitution
Act, 1867 has been able to adapt to the changes in Canadian
society."
[44] Under the doctrine of progressive interpretation,
activities have been included under ss. 91 and 92 of the
Constitution Act, 1867 that had not previously been included.
For example, s. 91(15) of the Constitution Act, 1867 gives the
federal government exclusive jurisdiction over "Banking,
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[42] Second, to freeze the definition of marriage to whatever
meaning it had in 1867 is contrary to this country's
jurisprudence of progressive constitutional interpretation.
This jurisprudence is rooted in Lord Sankey's words in Edwards
v. A.G. Canada, [1930] A.C. 124, [1929] All E.R. Rep. 571
(P.C.) at p. 136 A.C.: "The British North America Act
planted in Canada a living tree capable of growth and expansion
within its natural limits." Dickson J. reiterated the
correctness of this approach to constitutional interpretation
in Hunter v. Southam Inc., [1984] 2 S.C.R. 145, 11 D.L.R. (4th)
641, at p. 155 S.C.R.:

[45] Similarly, in regard to the federal government's
authority over "The Criminal Law" under s. 91(27), the Privy
Council in Proprietory Articles Trade Association v. A.G. for
Canada, [1931] A.C. 310, [1931] All E.R. Rep. 277 (P.C.),
considered the [page176] constitutionality of federal
legislative provisions intended to protect against restraint of
trade. Notwithstanding that the impugned provisions
criminalized activity that was not the subject of criminal
legislation in 1867, the Privy Council concluded that the
legislation was intra vires the federal government under its
criminal law power. Lord Atkin, writing the unanimous judgment,
said at p. 324 A.C.:
"Criminal law" means "the criminal law in its widest sense" .
. . . It certainly is not confined to what was criminal by
the law of England or of any Province in 1867. The power must
extend to legislation to make new crimes.
[46] In our view, "marriage" does not have a constitutionally
fixed meaning. Rather, like the term "banking" in s. 91(15) and
the phrase "criminal law" in s. 91(27), the term "marriage" as
used in s. 91(26) of the Constitution Act, 1867 has the
constitutional flexibility necessary to meet changing realities
of Canadian society without the need for recourse to
constitutional amendment procedures.
[47] The Association also argues that the Charter cannot be
used to alter provisions of the Constitution Act, 1867 and,
accordingly, cannot be the basis for amending the definition of
marriage in s. 91(26). The Association points to Reference Re
Bill 30, an Act to Amend the Education Act (Ontario), [1987] 1
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Incorporation of Banks, and the Issue of Paper Money". In A.G.
for Alberta v. A.G. for Canada, [1947] A.C. 503, 63 T.L.R. 479
(P.C.), the province argued that certain credit activities
did not fall within the scope of s. 91(15) because "banking" at
the time of Confederation did not include these activities. The
Privy Council, in rejecting this argument, held that the term
"banking" in s. 91(15) is not confined to the extent and
kind of business actually carried on by banks in Canada in
1867.

[48] We do not agree with the Association's argument on this
point. Reference Re Bill 30 dealt with the constitutional
recognition accorded to minority religious groups in regard to
education. This express constitutional recognition finds its
root in the religious compromises achieved at Confederation. We
are of the view that, whatever compromises were negotiated to
achieve the legislative distribution of power relating to
marriage, such compromises were not related to constitutionally
entrenching differential treatment between opposite-sex and
same-sex couples.
[49] The Nova Scotia Speaker case dealt with the decision of
the legislature of Nova Scotia to prohibit the televising of
its proceedings. The Supreme Court of Canada recognized that
parliamentary privilege is necessary to ensure the orderly
operation of the legislature, and that this privilege includes
the power to [page177] exclude strangers from legislative
chambers. A majority of the court held that parliamentary
privilege is part of the constitution of Canada, and therefore
not subject to Charter review. In our view, the exercise of a
constitutionally recognized parliamentary privilege to exclude
strangers from the legislature is not analogous to a law
excluding persons from marriage.
[50] Accordingly, we do not accept the Association's
submissions on this issue.
(3) Cross-Appeal by MCCT: Religious Rights Under Sections 2(a)
and 15(1) of the Charter
[51] In its cross-appeal, MCCT takes the position that the
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S.C.R. 1148, 40 D.L.R. (4th) 18, at p. 1197 S.C.R., where
Wilson J. said: "It was never intended, in my opinion, that the
Charter could be used to invalidate other provisions of the
Constitution." The Association also relies on New Brunswick
Broadcasting Co. v. Nova Scotia (Speaker of the House of
Assembly), [1993] 1 S.C.R. 319, 100 D.L.R. (4th) 212 at p. 373
S.C.R., where McLachlin J. stated: "It is a basic rule . . .
that one part of the Constitution cannot be abrogated or
diminished by another part of the Constitution".

[52] MCCT framed its argument this way in its factum:
There is no obligation on the law to recognize religious
marriage as a legal institution. However, once it decides to
do so (as it has done), it cannot withhold recognition to any
religious marriage except in a constitutionally lawful
manner.
[53] In our view, this case does not engage religious rights
and freedoms. Marriage is a legal institution, as well as a
religious and a social institution. This case is solely about
the legal institution of marriage. It is not about the
religious validity or invalidity of various forms of marriage.
We do not view this case as, in any way, dealing or interfering
with the religious institution of marriage.
[54] Even if we were to see this case as engaging freedom of
religion, it is our view that MCCT has failed to establish a
breach of s. 2(a) of the Charter. In R. v. Big M Drug Mart
Ltd., [1985] 1 S.C.R. 295, 18 D.L.R. (4th) 321 at p. 336
S.C.R., Dickson J. described freedom of religion in these
terms:
The essence of the
right to entertain
chooses, the right
openly and without

concept of freedom of religion is the
such religious beliefs as a person
to declare religious beliefs [page178]
fear of hindrance or reprisal, and the
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common law definition of marriage breaches its freedom of
religion under s. 2(a) of the Charter and its right to be free
from religious discrimination under s. 15(1). MCCT argues that
the common law definition of marriage is rooted in Christian
values, as propounded by the Anglican Church of England, which
has never recognized same-sex marriages. MCCT contends that
this definition, therefore, has the unconstitutional purpose of
enforcing a particular religious view of marriage and excluding
other religious views of marriage. MCCT also contends that the
common law definition of marriage, which provides legal
recognition and legitimacy to marriage ceremonies that accord
with one religious view of marriage, has the effect of
diminishing the status of other religious marriages.

[55] Dickson J. then identified, at p. 337 S.C.R., the dual
nature of the protection encompassed by s. 2(a) as the absence
of coercion and constraint, and the right to manifest religious
beliefs and practices.
[56] MCCT frames its submissions regarding s. 2(a) in terms
of state coercion and constraint. We disagree with MCCT's
argument that, because the same-sex religious marriage
ceremonies it performs are not recognized for civil purposes,
it is constrained from performing these religious ceremonies or
coerced into performing opposite-sex marriage ceremonies only.
[57] In Big M Drug Mart, the impugned legislation prohibited
all persons from working on Sunday, a day when they would
otherwise have been able to work. Thus, the law required all
persons to observe the Christian Sabbath. In sharp contrast to
the situation in Big M Drug Mart, the common law definition of
marriage does not oblige MCCT to abstain from doing anything.
Nor does it prevent the manifestation of any religious beliefs
or practices. There is nothing in the common law definition of
marriage that obliges MCCT, directly or indirectly, to stop
performing marriage ceremonies that conform with its own
religious teachings, including same-sex marriages. Similarly,
there is nothing in the common law definition of marriage that
obliges MCCT to perform only heterosexual marriages.
[58] MCCT also argues that the common law's failure to
recognize the legal validity of the same-sex marriages it
performs constitutes a breach of its right to be free from
religious discrimination under s. 15(1) of the Charter. We
consider the impact of s. 15(1) on the common law definition of
marriage in greater detail in the next part of these reasons.
For now, it appears clear to us that any potential
discrimination arising out of the differential treatment of
same-sex marriages performed by MCCT is based on sexual
orientation. This differential treatment is not based on the
religious beliefs held by the same-sex couples or by the
institution performing the religious ceremony. For this reason,
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right to manifest religious belief by worship and practice or
by teaching and dissemination.

we conclude that MCCT has failed to establish religious
discrimination under s. 15(1).

(a) Approach to section 15(1)
[59] Section 15(1) of the Charter provides that "[e]very
individual is equal before and under the law and has the right
to the equal protection and equal benefit of the law without
discrimination and, [page179] in particular, without
discrimination based on race, national or ethnic origin,
colour, religion, sex, age or mental or physical disability."
[60] In Law, Iacobucci J., writing for a unanimous court,
described the purpose of s. 15(1) in the following terms, at p.
529 S.C.R.:
It may be said that the purpose of s. 15(1) is to prevent the
violation of essential human dignity and freedom through the
imposition of disadvantage, stereotyping, or political or
social prejudice, and to promote a society in which all
persons enjoy equal recognition at law as human beings or as
members of Canadian society, equally capable and equally
deserving of concern, respect and consideration.
[61] Iacobucci J. emphasized that a s. 15(1) violation will
be found to exist only where the impugned law conflicts with
the purpose of s. 15(1). The determination of whether such a
conflict exists must be approached in a purposive and
contextual manner: Law at p. 525 S.C.R. To that end, Iacobucci
J. articulated a three-stage inquiry, at pp. 548-49 S.C.R.:
(A) Does the impugned law (a) draw a formal distinction
between the claimant and others on the basis of one or
more personal characteristics, or (b) fail to take into
account the claimant's already disadvantaged position
within Canadian society resulting in substantively
differential treatment between the claimant and others
on the basis of one or more personal characteristics?
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(4) Section 15(1) of the Charter

(B) Is the claimant subject to differential treatment based
on one or more enumerated and analogous grounds?

(C) Does the differential treatment discriminate, by
imposing a burden upon or withholding a benefit from
the claimant in a manner which reflects the
stereotypical application of presumed group or personal
characteristics, or which otherwise has the effect of
perpetuating or promoting the view that the individual
is less capable or worthy of recognition or value as a
human being or as a member of Canadian society, equally
deserving of concern, respect, and consideration?
The claimant has the burden of establishing each of these
factors on a balance of probabilities.
(b) The existence of differential treatment
[62] The first stage of the s. 15(1) inquiry requires the
court to determine whether the impugned law: (a) draws a formal
distinction between the claimant and others on the basis of one
or more personal characteristics; or (b) fails to take into
account the claimant's already disadvantaged position within
Canadian society resulting in substantively differential
treatment between the claimant and others on the basis of one
or more personal characteristics. [page180]
[63] This stage of the inquiry recognizes that the equality
guarantee in s. 15(1) of the Charter is a comparative concept.
As explained by Iacobucci J. in Law at p. 531 S.C.R.:
The object of a s. 15(1) analysis is not to determine
equality in the abstract; it is to determine whether the
impugned legislation creates differential treatment between
the claimant and others on the basis of enumerated or
analogous grounds, which results in discrimination.
[64] Accordingly, it is necessary to identify the relevant
comparator group in order to determine whether the claimants
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and

[65] In this case, the Couples submit that the common law
definition of marriage draws a formal distinction between
opposite-sex couples and same-sex couples on the basis of their
sexual orientation. Opposite-sex couples have the legal
capacity to marry; same-sex couples do not.
[66] The AGC submits that marriage, as an institution, does
not produce a distinction between opposite-sex and same-sex
couples. The word "marriage" is a descriptor of a unique
opposite-sex bond that is common across different times,
cultures and religions as a virtually universal norm. Marriage
is not a common law concept; rather, it is a historical and
worldwide institution that pre-dates our legal framework. The
Canadian common law captured the definition of marriage by
attaching benefits and obligations to the marriage
relationship. Accordingly, it is not the definition of marriage
itself that is the source of the differential treatment.
Rather, the individual pieces of legislation that provide the
authority for the distribution of government benefits and
obligations are the source of the differential treatment.
Moreover, since the enactment of the Modernization of Benefits
and Obligations Act, same-sex couples receive substantive equal
benefit and protection of the federal law.
[67] In our view, the AGC's argument must be rejected for
several reasons.
[68] First, the only issue to be decided at this stage of the
s. 15(1) analysis is whether a distinction is made. The fact
that the common law adopted, rather than invented, the
opposite-sex feature of marriage is irrelevant. In Vriend v.
Alberta, [1998] 1 S.C.R. 493, 156 D.L.R. (4th) 385, at pp.
543-44 S.C.R., Cory J. stated:
[T]he respondents' contention that the distinction is not
created by law, but rather exists independently of [Alberta's
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are the subject of differential treatment. Generally speaking,
the claimants choose the group with whom they wish to be
compared for the purpose of the discrimination inquiry: Law at
p. 532 S.C.R.

[69] Second, Canadian governments chose to give legal
recognition to marriage. Parliament and the provincial
legislatures have built a myriad of rights and obligations
around the institution of marriage. The provincial legislatures
provide licensing and registration regimes so that the
marriages of opposite-sex couples can be formally recognized by
law. Same-sex couples are denied access to those licensing and
registration regimes. That denial constitutes a formal
distinction between opposite-sex and same-sex couples. The
words of La Forest J. in Eldridge v. British Columbia (Attorney
General), [1997] 3 S.C.R. 624, 151 D.L.R. (4th) 577, at p. 678
S.C.R. are instructive:
This Court has repeatedly held that once the state does
provide a benefit, it is obliged to do so in a nondiscriminatory manner . . . . In many circumstances, this
will require governments to take positive action, for example
by extending the scope of a benefit to a previously excluded
class of persons.
(Citations omitted)
[70] Third, whether a formal distinction is part of the
definition itself or derives from some other source does not
change the fact that a distinction has been made. If marriage
were defined as "a union between one man and one woman of the
Protestant faith", surely the definition would be drawing a
formal distinction between Protestants and all other persons.
Persons of other religions and persons with no religious
affiliation would be excluded. Similarly, if marriage were
defined as "a union between two white persons", there would be
a distinction between white persons and all other racial
groups. In this respect, an analogy can be made to the antimiscegenation laws that were declared unconstitutional in
Loving v. Virginia, 388 U.S. 1 (1967) because they
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Individual's Rights Protection Act, R.S.A. 1980, c. I-2] in
society, cannot be accepted . . . . It is not necessary to
[page181] find that the legislation creates the
discrimination existing in society in order to determine that
it creates a potentially discriminatory distinction.

[71] Fourth, an argument that marriage is heterosexual
because it "just is" amounts to circular reasoning. It
sidesteps the entire s. 15(1) analysis. It is the opposite-sex
component of marriage that is under scrutiny. The proper
approach is to examine the impact of the opposite-sex
requirement on same-sex couples to determine whether defining
marriage as an opposite-sex institution is discriminatory: see
Miron v. Trudel, [1995] 2 S.C.R. 418, 124 D.L.R. (4th) 693, at
pp. 488-93 S.C.R. per McLachlin J.
[72] Accordingly, in our view, there is no doubt that the
common law definition of marriage creates a formal distinction
between opposite-sex couples and same-sex couples on the basis
of their sexual orientation. The first stage of the s. 15(1)
inquiry has been satisfied. [page182]
(c) Differential treatment on an enumerated or analogous
ground
[73] The second stage of the s. 15(1) inquiry asks whether
the differential treatment identified under stage one of the
inquiry is based on an enumerated or analogous ground.
[74] In Egan at p. 528 S.C.R., the Supreme Court of Canada
recognized sexual orientation as an analogous ground, observing
that sexual orientation is a "deeply personal characteristic
that is either unchangeable or changeable only at unacceptable
personal costs".
[75] In this case, the AGC properly conceded that,
court determined that marriage imposes differential
then sexual orientation, as an analogous ground, is
for such differential treatment. [See Note 2 at end
document]

if this
treatment,
the basis
of

[76] Accordingly, stage two of the s. 15(1) inquiry has been
met.
(d) The existence of discrimination
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distinguished on racial grounds.

[78] This stage of the inquiry in the s. 15(1) analysis is
concerned with substantive equality, not formal equality:
Gosselin v. Quebec (Attorney General), 2002 SCC 84, 221 D.L.R.
(4th) 257 at para. 22. The emphasis is on human dignity. In
Law at p. 530 S.C.R., Iacobucci J. elaborated on the meaning
and importance of respecting human dignity, particularly within
the framework of equality rights:
Human dignity means that an individual or group feels selfrespect and self-worth. It is concerned with physical and
psychological integrity and empowerment. Human dignity is
harmed by unfair treatment premised upon personal traits or
circumstances which do not relate to individual needs,
capacities, or merits. It is enhanced by laws which are
sensitive to the needs, [page183] capacities, and merits of
different individuals, taking into account the context
underlying their differences. Human dignity is harmed when
individuals and groups are marginalized, ignored, or
devalued, and is enhanced when laws recognize the full place
of all individuals and groups within Canadian society. Human
dignity within the meaning of the equality guarantee does not
relate to the status or position of an individual in society
per se, but rather concerns the manner in which a person
legitimately feels when confronted with a particular law.
Does the law treat him or her unfairly, taking into account
all of the circumstances regarding the individuals affected
and excluded by the law?
[79] The assessment of whether a law has the effect of
demeaning a claimant's dignity should be undertaken from a
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[77] The third stage of the s. 15(1) inquiry requires the
court to determine whether the differential treatment imposes a
burden upon, or withholds a benefit from, the claimants in a
manner that reflects the stereotypical application of presumed
group or personal characteristics, or that otherwise has the
effect of perpetuating or promoting the view that the
individual is less capable or worthy of recognition or value as
a human being or as a member of Canadian society, equally
deserving of concern, respect, and consideration.

[80] The court is required to examine both the purpose and
effects of the law in question. It is clear that a law that has
a discriminatory purpose cannot survive s. 15(1) scrutiny.
However, a discriminatory purpose is not a requirement for a
successful s. 15(1) challenge; it is enough for the claimant to
demonstrate a discriminatory effect. As stated in Law at p. 535
S.C.R:
[A]ny demonstration by a claimant that a legislative
provision or other state action has the effect of
perpetuating or promoting the view that the individual is
less capable, or less worthy of recognition or value as a
human being or as a member of Canadian society . . . will
suffice to establish an infringement of s. 15(1).
(Emphasis added)
[81] In Law at pp. 550-52 S.C.R., Iacobucci J. identified
four contextual factors that a claimant may reference in order
to demonstrate that the impugned law demeans his or her dignity
in purpose or effect. The list of factors is not closed and not
all of the factors will be relevant in every case. The four
factors identified by Iacobucci J. are examined below.
(i) Pre-existing disadvantage, stereotyping or
vulnerability of the claimants
[82] The first contextual factor to be examined is the
existence of a pre-existing disadvantage, stereotyping,
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subjective-objective perspective. The relevant point of view is
not solely that of a "reasonable person", but that of a
"reasonable person, dispassionate and fully apprised of the
circumstances, possessed of similar attributes to, and under
similar circumstances as, the group of which the rights
claimant is a member": Egan at p. 553 S.C.R.; Law at pp. 533-34
S.C.R. This requires a court to consider the individual's or
group's traits, history, and circumstances in order to evaluate
whether a reasonable person, in circumstances similar to the
claimant, would find that the impugned law differentiates in a
manner that demeans his or her dignity: Law at p. 533 S.C.R.

These factors are relevant because, to the extent that the
claimant is already subject to unfair circumstances or
treatment in society by virtue of personal characteristics or
circumstances, persons like him or her have often not been
given equal concern, respect, and consideration. It is
logical to conclude that, in most cases, further differential
treatment will contribute to the perpetuation or promotion of
their unfair social characterization, and will have a more
severe impact upon them, since they are already vulnerable.
[83] The disadvantages and vulnerability experienced by gay
men, lesbians and same-sex couples were described by Cory J. in
Egan at pp. 600-02 S.C.R.:
The historic disadvantage suffered by homosexual persons
has been widely recognized and documented. Public harassment
and verbal abuse of homosexual individuals is not uncommon.
Homosexual women and men have been the victims of crimes of
violence directed at them specifically because of their
sexual orientation . . . . They have been discriminated
against in their employment and their access to services.
They have been excluded from some aspects of public life
solely because of their sexual orientation . . . . The
stigmatization of homosexual persons and the hatred which
some members of the public have expressed towards them has
forced many homosexuals to conceal their orientation. This
imposes its own associated costs in the work place, the
community and in private life.
. . . . .
Homosexual couples as well as homosexual individuals have
suffered greatly as a result of discrimination. Sexual
orientation is more than simply a "status" that an individual
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prejudice or vulnerability [page184] experienced by the
individual or group at issue. While this contextual factor is
not determinative, it is "probably the most compelling factor
favouring a conclusion that differential treatment imposed by
legislation is truly discriminatory": Law at p. 534 S.C.R. As
explained by Iacobucci J., at pp. 534-35 S.C.R.:

See also Vriend at p. 543 S.C.R.; M. v. H. at pp. 52-55 S.C.R.
[84] The AGC acknowledges that gay men and lesbians have been
recognized as a disadvantaged group in Canada. It emphasizes,
however, that historical disadvantage is not presumed to embody
discrimination. It points to the Supreme Court of Canada's
recent decision in Nova Scotia (Attorney General) v. Walsh,
2002 SCC 83, 221 D.L.R. (4th) 1, where, despite the fact that
cohabiting common law couples have been recognized as a
historically disadvantaged group, the court found that the
impugned law was not discriminatory. [page185]
[85] We agree that the existence of historical disadvantage
is not presumptive of discrimination. In Law at p. 536 S.C.R.,
Iacobucci J. stated:
At the same time, I also do not wish to suggest that the
claimant's association with a group which has historically
been more disadvantaged will be conclusive of a violation
under s. 15(1), where differential treatment has been
established. This may be the result, but whether or not it is
the result will depend upon the circumstances of the case
and, in particular, upon whether or not the distinction truly
affects the dignity of the claimant. There is no principle or
evidentiary presumption that differential treatment for
historically disadvantaged persons is discriminatory.
[86] However, as previously stated, Iacobucci J. also made it
clear that historical disadvantage is a strong indicator of
discrimination: see Law at pp. 534-35 S.C.R. Therefore, the
historical disadvantage suffered by same-sex couples favours a
finding of discrimination in this case.
[87] Furthermore, we note that in Walsh the court determined
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possesses. It is something that is demonstrated in an
individual's conduct by the choice of a partner . . . . [S]
tudies serve to confirm overwhelmingly that homosexuals,
whether as individuals or couples, form an identifiable
minority who have suffered and continue to suffer serious
social, political and economic disadvantage.

Finally, it is important to note that the discriminatory
aspect of the legislative distinction must be determined in
light of Charter values. One of those essential values is
liberty, basically defined as the absence of coercion and the
ability to make fundamental choices with regard to one's life
. . . . Limitations imposed by this Court that serve to
restrict this freedom of choice among persons in conjugal
relationships would be contrary to our notions of liberty.
In this case, the common law requirement that persons who marry
be of the opposite sex denies persons in same-sex relationships
a fundamental choice -- whether or not to marry their partner.
(ii) Correspondence between the grounds and the
claimant's actual needs, capacities or
circumstances
[88] The second contextual factor is the correspondence, or
lack thereof, between the grounds on which the claim is based
and the actual needs, capacities or circumstances of the
claimant or others with similar traits: Law at pp. 537, 551
S.C.R. As illustrated in Eaton v. Brant County Board of
Education, [1997] 1 S.C.R. 241, 142 D.L.R. (4th) 385,
legislation that accommodates the actual needs, capacities and
circumstances of the claimants is less likely to demean
dignity.
[89] The AGC submits that marriage relates to the capacities,
needs and circumstances of opposite-sex couples. The concept of
marriage -- across time, societies and legal cultures -- is
that of [page186] an institution to facilitate, shelter and
nurture the unique union of a man and woman who, together, have
the possibility to bear children from their relationship and
shelter them within it.
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that the impugned legislation was not discriminatory because
the distinction the legislation created between married couples
and common law couples respected the liberty interest of
individuals to make fundamental choices regarding their lives.
Bastarache J. stated, at para. 63:

[91] First, it is important to remember that the purpose and
effects of the impugned law must at all times be viewed from
the perspective of the claimant. The question to be asked is
whether the law takes into account the actual needs, capacities
and circumstances of same-sex couples, not whether the law
takes into account the needs, capacities and circumstances of
opposite-sex couples. In Law at p. 538 S.C.R., Iacobucci J.
cautioned that "[t]he fact that the impugned legislation may
achieve a valid social purpose for one group of individuals
cannot function to deny an equality claim where the effects of
the legislation upon another person or group conflict with the
purpose of the s. 15(1) guarantee."
[92] Second, the AGC's argument on this point is more
appropriately considered in the context of a s. 1 justification
analysis. We find the comments of Bastarache J. in Lavoie v.
Canada, [2002] 1 S.C.R. 769, 210 D.L.R. (4th) 193, at pp.
809-10 S.C.R. to be apposite:
In measuring the appellants' subjective experience of
discrimination against an objective standard, it is crucial
not to elide the distinction between the claimant's onus to
establish a prima facie s. 15(1) violation and the state's
onus to justify such a violation under s. 1. Section 15(1)
requires the claimant to show that her human dignity and/or
freedom is adversely affected. The concepts of dignity and
freedom are not amorphous and, in my view, do not invite the
kind of balancing of individual against state interest that
is required under s. 1 of the Charter. On the contrary, the
subjective inquiry into human dignity requires the claimant
to provide a rational foundation for her experience of
discrimination in the sense that a reasonable person
similarly situated would share that experience. . . .
By contrast, the government's burden under s. 1 is to
justify a breach of human dignity, not to explain it or deny
its existence. This justification may be established by the
practical, moral, economic, or social underpinnings of the
legislation in question, or by the need to protect other
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[90] We cannot accept the AGC's argument for several reasons.

(Emphasis added) [page187]
[93] Third, a law that prohibits same-sex couples from
marrying does not accord with the needs, capacities and
circumstances of same-sex couples. While it is true that, due
to biological realities, only opposite-sex couples can
"naturally" procreate, same-sex couples can choose to have
children by other means, such as adoption, surrogacy and donor
insemination. An increasing percentage of children are being
conceived and raised by same-sex couples: M. v. H. at p. 75
S.C.R.
[94] Importantly, no one, including the AGC, is suggesting
that procreation and childrearing are the only purposes of
marriage, or the only reasons why couples choose to marry.
Intimacy, companionship, societal recognition, economic
benefits, the blending of two families, to name a few, are
other reasons that couples choose to marry. As recognized in M.
v. H. at p. 50 S.C.R., same-sex couples are capable of forming
"long, lasting, loving and intimate relationships". Denying
same-sex couples the right to marry perpetuates the contrary
view, namely, that same-sex couples are not capable of forming
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rights and values embodied in the Charter. It may further be
established based on the requirements of proportionality,
that is, whether the interest pursued by the legislation
outweighs its impact on human dignity and freedom. However,
the exigencies of public policy do not undermine the prima
facie legitimacy of an equality claim. A law is not "nondiscriminatory" simply because it pursues a pressing
objective or impairs equality rights as little as possible.
Much less is it "non-discriminatory" because it reflects an
international consensus as to the appropriate limits on
equality rights. While these are highly relevant
considerations at the s. 1 stage, the suggestion that
governments should be encouraged if not required to counter
the claimant's s. 15(1) argument with public policy arguments
is highly misplaced. Section 15(1) requires us to define the
scope of the individual right to equality, not to balance
that right against societal values and interests or other
Charter rights.

[95] Accordingly, in our view, the common law requirement
that marriage be between persons of the opposite sex does not
accord with the needs, capacities and circumstances of same-sex
couples. This factor weighs in favour of a finding of
discrimination.
(iii) Ameliorative purpose or effects on more
disadvantaged individuals or groups in society
[96] The third contextual factor to be considered is whether
the impugned law has an ameliorative purpose or effect upon a
more disadvantaged person or group in society. The question to
be asked is whether the group that has been excluded from the
scope of the ameliorative law is in a more advantaged position
than the person coming within the scope of the law. In Law at
p. 539 S.C.R., Iacobucci J. emphasized that "[u]nderinclusive
ameliorative legislation that excludes from its scope the
members of a historically disadvantaged group will rarely
escape the charge of discrimination".
[97] The AGC cites La Forest J. in Egan at p. 539 S.C.R. for
the proposition that, since opposite-sex couples raise the vast
majority of children, supporting opposite-sex relationships
"does not exacerbate an historic disadvantage; rather it
ameliorates an historic economic disadvantage".
[98] We do not accept the AGC's submission. The critical
question to be asked in relation to this contextual factor is
whether [page188] opposite-sex couples are in a more
disadvantaged position than same-sex couples. As previously
stated, same-sex couples are a group who have experienced
historical discrimination and disadvantages. There is no
question that opposite-sex couples are the more advantaged
group.
[99] In our view, any economic disadvantage that may arise
from raising children is only one of many factors to be
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loving and lasting relationships, and thus same-sex
relationships are not worthy of the same respect and
recognition as opposite-sex relationships.

(iv) Nature of the interest affected
[100] The fourth contextual factor to
nature of the interest affected by the
severe and localized the effect of the
group, the greater the likelihood that
discriminatory: Egan at p. 556 S.C.R.;

be examined is the
impugned law. The more
law on the affected
the law is
Law at p. 540 S.C.R.

[101] In Law at p. 540 S.C.R., the court adopted
L'Heureux-Dub J.'s description of this factor in Egan, where
she emphasized that s. 15(1) of the Charter protects more than
"economic rights". She stated, at p. 556 S.C.R.:
Although a search for economic prejudice may be a
convenient means to begin a s. 15 inquiry, a conscientious
inquiry must not stop here. The discriminatory calibre of a
particular distinction cannot be fully appreciated without
also evaluating the constitutional and societal significance
of the interest(s) adversely affected. Other important
considerations involve determining whether the distinction
somehow restricts access to a fundamental social institution,
or affects a basic aspect of full membership in Canadian
society (e.g. voting, mobility). Finally, does the
distinction constitute a complete non-recognition of a
particular group? It stands to reason that a group's
interests will be more adversely affected in cases involving
complete exclusion or non-recognition than in cases where the
legislative distinction does recognize or accommodate the
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considered in the context of marriage. Persons do not marry
solely for the purpose of raising children. Furthermore, since
same-sex couples also raise children, it cannot be assumed that
they do not share that economic disadvantage. Accordingly, if
alleviating economic disadvantages for opposite-sex couples due
to childrearing were to be considered an ameliorative purpose
for the opposite-sex requirement in marriage, we would find the
law to be underinclusive. The principle from Law that "[u]
nderinclusive ameliorative legislation that excludes from
its scope the members of a historically disadvantaged group
will rarely escape the charge of discrimination" would be
applicable.

group, but does so in a manner that is simply more
restrictive than some would like.

[102] The AGC submits that the existence of the Modernization
of Benefits and Obligations Act precludes a finding of
discrimination. With this Act, Parliament amended 68 federal
statutes in [page189] order to give same-sex couples the same
benefits and obligations as opposite-sex couples. The AGC also
points to recent amendments to provincial legislation that
similarly extended benefits to same-sex couples. As a result,
same-sex couples are afforded equal treatment under the law.
[103] In our view, the AGC's submission must be rejected.
[104] First, we do not agree that same-sex couples are
afforded equal treatment under the law with respect to benefits
and obligations. In many instances, benefits and obligations do
not attach until the same-sex couple has been cohabiting for a
specified period of time. Conversely, married couples have
instant access to all benefits and obligations.
[105] Additionally, not all benefits and obligations have
been extended to cohabiting couples. For example, in Walsh the
Supreme Court of Canada upheld Nova Scotia's legislation that
provides only married persons with equalization of net family
property upon breakdown of the relationship. Ontario's Family
Law Act, R.S.O. 1990, c. F.3, similarly excludes cohabiting
opposite-sex and same-sex couples from equalization of net
family property. Opposite-sex couples are able to gain access
to this legislation as they can choose to marry. Same-sex
couples are denied access because they are prohibited from
marrying.
[106] Second, the AGC's submission takes too narrow a view of
the s. 15(1) equality guarantee. As the passage cited from Egan
indicates, s. 15(1) guarantees more than equal access to
economic benefits. One must also consider whether persons and
groups have been excluded from fundamental societal
institutions. A similar view was expressed by Cory J. in M. v.
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(Emphasis added)

The respondent H. has argued that the differential
treatment imposed by s. 29 of the [Family Law Act, R.S.O.
1990, c. F.3] does not deny the respondent M. the equal
benefit of the law since same-sex spouses are not being
denied an economic benefit, but simply the opportunity to
gain access to a court-enforced process. Such an analysis
takes too narrow a view of "benefit" under the law. It is a
view this Court should not adopt. The type of benefit salient
to the s. 15(1) analysis cannot encompass only the conferral
of an economic benefit. It must also include access to a
process that could confer an economic or other benefit. . . .
[107] In this case, same-sex couples are excluded from a
fundamental societal institution -- marriage. The societal
significance of marriage, and the corresponding benefits that
are available only to married persons, cannot be overlooked.
Indeed, all parties are in agreement that marriage is an
important and fundamental institution in Canadian society. It
is for that reason that the claimants wish to have access to
the institution. Exclusion perpetuates the view that same-sex
relationships are less worthy of [page190] recognition than
opposite-sex relationships. In doing so, it offends the dignity
of persons in same-sex relationships.
(v) Conclusion
[108] Based on the foregoing analysis, it is our view that
the dignity of persons in same-sex relationships is violated by
the exclusion of same-sex couples from the institution of
marriage. Accordingly, we conclude that the common-law
definition of marriage as "the voluntary union for life of one
man and one woman to the exclusion of all others" violates s.
15(1) of the Charter. The next step is to determine whether
this violation can be justified under s. 1 of the Charter.
(5) Reasonable Limits Under Section 1 of the Charter
(a) The necessity of a s. 1 analysis
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H. at p. 53 S.C.R.:

1. The Canadian Charter of Rights and Freedoms guarantees
the rights and freedoms set out in it subject only to such
reasonable limits prescribed by law as can be demonstrably
justified in a free and democratic society.
[110] In this case, the parties agree that the common law
requirement that marriage be between two persons of the
opposite sex is "prescribed by law": see Swain at p. 979 S.C.R.
However, the Couples submit that a s. 1 analysis is not
required because this case concerns a challenge to a common law
or "judge-made" rule rather than a legislative provision.
Relying on Swain at p. 978 S.C.R., the Couples submit that the
court may proceed to cure the Charter infringement by
fashioning a new rule that complies with constitutional
requirements.
[111] While it may not be strictly necessary to consider the
application of s. 1 of the Charter, we find the words of Lamer
C.J.C. in Swain at pp. 979-80 S.C.R. to be compelling:
The Oakes test provides a familiar structure through which
the objectives of the common law rule can be kept in focus
and alternative means of attaining these objectives can be
considered. Furthermore, the constitutional questions were
stated with s. 1 in mind. While this is not, in and of
itself, determinative, the Court has had the benefit of
considered argument under s. 1 both from the immediate
parties and from a number of interveners. In my view, it
would be both appropriate and helpful for the Court to take
advantage of these submissions in considering the objective
of the existing rule and in considering whether an
alternative common law rule could be fashioned. . . .
[112] Further, since marriage is the foundation for a myriad
of government benefits, and since Parliament "confirmed" the
opposite-sex definition of marriage in s. 1.1 of the
Modernization of Benefits and Obligations Act, we consider a s.
1 justification analysis to [page191] be appropriate. We also
note that, during oral argument, counsel for the Couples
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[109] Section 1 of the Charter provides:

conceded that it would be suitable for this court to conduct
the s. 1 inquiry.

[113] In R. v. Oakes, [1986] 1 S.C.R. 103, 26 D.L.R. (4th)
200, at pp. 138-39 S.C.R., Dickson C.J.C. formulated the test
for determining whether a law is a reasonable limit on a
Charter right or freedom in a free and democratic society. The
party seeking to uphold the impugned law has the burden of
proving on a balance of probabilities that:
(1) The objective of the law is pressing and substantial; and
(2) The means chosen to achieve the objective are reasonable
and demonstrably justifiable in a free and democratic
society. This requires:
(A) The rights violation to be rationally connected to the
objective of the law;
(B) The impugned law to minimally impair the Charter
guarantee; and
(C) Proportionality between the effect of the law and its
objective so that the attainment of the objective is
not outweighed by the abridgement of the right.
See Eldridge at p. 684 S.C.R.; Vriend at p. 554 S.C.R.
(c) Pressing and substantial objective
[114] The first stage of the Oakes test involves a two-step
process: (i) the objective(s) of the impugned law must be
determined; and (ii) the objective(s) of the impugned law must
be evaluated to see if they are capable of justifying
limitations on Charter rights: Sauv v. Canada (Chief Electoral
Officer), 2002 SCC 68, 218 D.L.R. (4th) 577 at para. 20.
[115] When a law has been found to violate the Charter due to
underinclusion, both the objective of the law as a whole and

2003 CanLII 26403 (ON CA)

(b) Approach to section 1

[116] The AGC submits that marriage, as a core foundational
unit, benefits society at large in that it has proven itself to
be one of the most durable institutions for the organization of
society. Marriage has always been understood as a special kind
of monogamous opposite-sex union, with spiritual, social,
economic [page192] and contractual dimensions, for the purposes
of uniting the opposite sexes, encouraging the birth and
raising of children of the marriage, and companionship.
[117] No one is disputing that marriage is a fundamental
societal institution. Similarly, it is accepted that, with
limited exceptions, marriage has been understood to be a
monogamous opposite-sex union. What needs to be determined,
however, is whether there is a valid objective to maintaining
marriage as an exclusively heterosexual institution. Stating
that marriage is heterosexual because it always has been
heterosexual is merely an explanation for the opposite-sex
requirement of marriage; it is not an objective that is capable
of justifying the infringement of a Charter guarantee.
[118] We now turn to the more specific purposes of marriage
advanced by the AGC: (i) uniting the opposite sexes; (ii)
encouraging the birth and raising of children of the marriage;
and (iii) companionship.
[119] The first purpose, which results in favouring one form
of relationship over another, suggests that uniting two persons
of the same sex is of lesser importance. The words of Dickson
C.J.C. in Oakes at p. 136 S.C.R. are instructive in this
regard:
The Court must be guided by the values and principles
essential to a free and democratic society which I believe
embody, to name but a few, respect for the inherent dignity
of the human person, commitment to social justice and
equality, accommodation of a wide variety of beliefs, respect
for cultural and group identity, and faith in social and
political institutions which enhance the participation of
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the objective of the exclusion must be considered: Vriend at
pp. 554-55 S.C.R.; M. v. H. at p. 62 S.C.R.

Accordingly, a purpose that demeans the dignity of same-sex
couples is contrary to the values of a free and democratic
society and cannot be considered to be pressing and
substantial. A law cannot be justified on the very basis upon
which it is being attacked: Big M Drug Mart at p. 352 S.C.R.
[120] The second purpose of marriage, as advanced by the AGC,
is encouraging the birth and raising of children. Clearly,
encouraging procreation and childrearing is a laudable goal
that is properly regarded as pressing and substantial. However,
the AGC must demonstrate that the objective of maintaining
marriage as an exclusively heterosexual institution is pressing
and substantial: see Vriend at pp. 554-57 S.C.R.
[121] We fail to see how the encouragement of procreation and
childrearing is a pressing and substantial objective of
maintaining [page193] marriage as an exclusively heterosexual
institution. Heterosexual married couples will not stop having
or raising children because same-sex couples are permitted to
marry. Moreover, an increasing percentage of children are being
born to and raised by same-sex couples.
[122] The AGC submits that the union of two persons of the
opposite sex is the only union that can "naturally" procreate.
In terms of that biological reality, same-sex couples are
different from opposite-sex couples. In our view, however,
"natural" procreation is not a sufficiently pressing and
substantial objective to justify infringing the equality rights
of same-sex couples. As previously stated, same-sex couples can
have children by other means, such as adoption, surrogacy and
donor insemination. A law that aims to encourage only "natural"
procreation ignores the fact that same-sex couples are capable
of having children.
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individuals and groups in society. The underlying values and
principles of a free and democratic society are the genesis
of the rights and freedoms guaranteed by the Charter and the
ultimate standard against which a limit on a right or freedom
must be shown, despite its effect, to be reasonable and
demonstrably justified.

[124] The third purpose of marriage advanced by the AGC is
companionship. We consider companionship to be a laudable goal
of marriage. However, encouraging companionship cannot be
considered a pressing and substantial objective of the omission
of the impugned law. Encouraging companionship between only
persons of the opposite sex perpetuates the view that persons
in same-sex relationships are not equally capable of providing
companionship and forming lasting and loving relationships.
[125] Accordingly, it is our view that the AGC has not
demonstrated any pressing and substantial objective for
excluding same-sex couples from the institution of marriage.
For that reason, we conclude that the violation of the Couples'
rights under s. 15(1) of the Charter cannot be saved under s. 1
of the Charter.
(d) Proportionality analysis
[126] Our conclusion under the first stage of the Oakes test
makes it unnecessary to consider the second stage of the test.
However, as has become the norm, we will go on to briefly
consider the remainder of the test. [page194]
(i) Rational connection
[127] Under the rational connection component of the
proportionality analysis, the party seeking to uphold the
impugned law must demonstrate that the rights violation is
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[123] Similarly, a law that restricts marriage to oppositesex couples, on the basis that a fundamental purpose of
marriage is the raising of children, suggests that same-sex
couples are not equally capable of childrearing. The AGC has
put forward no evidence to support such a proposition. Neither
is the AGC advocating such a view; rather, it takes the
position that social science research is not capable of
establishing the proposition one way or another. In the absence
of cogent evidence, it is our view that the objective is based
on a stereotypical assumption that is not acceptable in a free
and democratic society that prides itself on promoting equality
and respect for all persons.

[128] The AGC submits that the rational connection for the
opposite-sex nature of marriage is "self-evident", considering
its universality and its effectiveness in bringing the two
sexes together, in sheltering children, and in providing a
stable institution for society.
[129] The difficulty with the AGC's submission is its focus.
It is not disputed that marriage has been a stabilizing and
effective societal institution. The Couples are not seeking to
abolish the institution of marriage; they are seeking access to
it. Thus, the task of the AGC is not to show how marriage has
benefited society as a whole, which we agree is self-evident,
but to demonstrate that maintaining marriage as an exclusively
heterosexual institution is rationally connected to the
objectives of marriage, which in our view is not self-evident.
[130] First, the AGC has not shown that the opposite-sex
requirement in marriage is rationally connected to the
encouragement of procreation and childrearing. The law is both
overinclusive and underinclusive. The ability to "naturally"
procreate and the willingness to raise children are not
prerequisites of marriage for opposite-sex couples. Indeed,
many opposite-sex couples that marry are unable to have
children or choose not to do so. Simultaneously, the law is
underinclusive because it excludes same-sex couples that have
and raise children.
[131] Second, the AGC has not demonstrated that companionship
is rationally connected to the exclusion of same-sex couples.
Gay men and lesbians are as capable of providing companionship
to their same-sex partners as persons in opposite-sex
relationships.
[132] Accordingly, if we were of the view that the objectives
advanced by the AGC were pressing and substantial, we would
conclude that the objectives are not rationally connected to
the opposite-sex requirement in the common law definition of
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rationally connected to the objective, in the sense that the
exclusion of same-sex couples from marriage is required to
encourage procreation, childrearing and companionship.

marriage.

[133] With respect to minimal impairment, the AGC submits
that there is no other way to achieve Parliament's objectives
than to maintain marriage as an opposite-sex institution.
Changing the definition of marriage to incorporate same-sex
couples would [page195] profoundly change the very essence of a
fundamental societal institution. The AGC points to no-fault
divorce as an example of how changing one of the essential
features of marriage, its permanence, had the unintended result
of destabilizing the institution with unexpectedly high divorce
rates. This, it is said, has had a destabilizing effect on the
family, with adverse effects on men, women and children.
Tampering with another of the core features, its opposite-sex
nature, may also have unexpected and unintended results.
Therefore, a cautious approach is warranted.
[134] We reject the AGC's submission as speculative. The
justification of a Charter infringement requires cogent
evidence. In our view, same-sex couples and their children
should be able to benefit from the same stabilizing institution
as their opposite-sex counterparts.
[135] The AGC further submits that the means chosen by
Parliament to achieve its objectives impair the rights of samesex couples as minimally as possible. Although same-sex
relationships are not granted legal recognition, gay men and
lesbians have the right to choose their partners and to
celebrate their relationships through commitment ceremonies.
Additionally, same-sex couples have achieved virtually all of
the federal benefits that flow from marriage with the passing
of the Modernization of Benefits and Obligations Act.
[136] We do not accept these submissions. As explained in our
s. 15(1) analysis, it is our view that same-sex couples have
not achieved equal access to government benefits. There are
significant waiting periods involved before cohabiting couples
can access these benefits. Some benefits and obligations are
available only to married couples. Importantly, the benefits of
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(ii) Minimal impairment

[137] Allowing same-sex couples to choose their partners and
to celebrate their unions is not an adequate substitute for
legal recognition. This is not a case of the government
balancing the interests of competing groups. Allowing same-sex
couples to marry does not result in a corresponding deprivation
to opposite-sex couples.
[138] Nor is this a case of balancing the rights of same-sex
couples against the rights of religious groups who oppose samesex marriage. Freedom of religion under s. 2(a) of the
Charter ensures that religious groups have the option of
refusing to solemnize same-sex marriages. The equality
guarantee, however, ensures that the beliefs and practices of
various religious groups are not imposed on persons who do not
share those views. [page196]
[139] In our view, the opposite-sex requirement in the
definition of marriage does not minimally impair the rights of
the claimants. Same-sex couples have been completely excluded
from a fundamental societal institution. Complete exclusion
cannot constitute minimal impairment.
(iii) Proportionality between the effect of the law and
its objective
[140] The final branch of the proportionality test requires
an examination of whether the deleterious effects caused by
excluding same-sex couples from marriage are so severe that
they outweigh its purposes.
[141] Since we have already concluded that the objectives are
not rationally connected to the opposite-sex requirement of
marriage, and the means chosen to achieve the objectives do not
impair the Couples' rights as minimally as possible, it is
axiomatic that the deleterious effects of the exclusion of
same-sex couples from marriage outweigh its objectives.
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marriage cannot be viewed in purely economic terms. The
societal significance surrounding the institution of marriage
cannot be overemphasized: see M. v. H. at p. 57 S.C.R.

[142] Accordingly, we conclude that the violation of the
Couples' equality rights under s. 15(1) of the Charter is not
justified under s. 1 of the Charter. The AGC has not
demonstrated that the objectives of excluding same-sex couples
from marriage are pressing and substantial. The AGC has also
failed to show that the means chosen to achieve its objectives
are reasonable and justified in a free and democratic society.
(6) Remedy
[143] Having found that the common law definition of marriage
violates the Couples' equality rights under s. 15(1) of the
Charter in a manner that is not justified under s. 1 of the
Charter, we turn to consider the appropriate remedy.
[144] The Couples and MCCT seek an immediate declaration that
the common law definition of marriage is invalid, and an order
reformulating the definition to refer to the union of "two
persons" to the exclusion of all others. Additionally, the
Couples seek an order directing the Clerk of the City of
Toronto to issue a marriage licence to each of them, and an
order directing the Registrar General of the Province of
Ontario to register same-sex marriages. MCCT also seeks an
order that the Registrar General register the marriages of
Kevin Bourassa and Joe Varnell and of Elaine and Anne Vautour.
The AGC takes the position, in the event that we dismiss its
appeal, that the appropriate remedy is [page197] to declare the
common law definition of marriage unconstitutional, but to
suspend the declaration of invalidity for two years.
[145] Schachter v. Canada, [1992] 2 S.C.R. 679, 93 D.L.R.
(4th) 1, remains the seminal authority regarding
constitutional remedies. Lamer C.J.C. identified the court's
obligation to fashion a remedy for a constitutional breach and
the scope of such remedies, at p. 695 S.C.R.:
Section 52 of the Constitution Act, 1982 mandates the
striking down of any law that is inconsistent with the
provisions of the Constitution, but only "to the extent of
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(e) Conclusion

[146] Lamer C.J.C. set out three steps to be followed in
determining the appropriate remedy for a Charter breach. First,
the court is to define the extent of the impugned law's
inconsistency with the Charter. Second, it should select the
remedy that best corrects the inconsistency. Third, the court
should assess whether the remedy ought to be temporarily
suspended.
[147] Turning to the first step, we hold that the common law
definition of marriage is inconsistent with the Charter to the
extent that it excludes same-sex couples.
[148] With respect to the second step, in our view the remedy
that best corrects the inconsistency is to declare invalid the
existing definition of marriage to the extent that it refers to
"one man and one woman", and to reformulate the definition
of marriage as "the voluntary union for life of two persons to
the exclusion of all others". This remedy achieves the equality
required by s. 15(1) of the Charter but ensures that the legal
status of marriage is not left in a state of uncertainty.
[149] We reject the AGC's submission that the only remedy we
should order is a declaration of invalidity, and that this
remedy should be suspended to permit Parliament to respond. A
declaration of invalidity alone fails to meet the court's
obligation to reformulate a common law rule that breaches a
Charter right. Lamer C.J.C. highlighted this obligation in
Swain at p. 978 S.C.R.:
[B]ecause this appeal involves a Charter challenge to a
common law, judge-made rule, the Charter analysis involves
somewhat different considerations than would apply to a
challenge to a legislative provision. . . .
Given that the common law rule was fashioned by judges and
not by Parliament or a legislature, judicial deference to
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the inconsistency". Depending upon the circumstances, a court
may simply strike down, it may strike down and temporarily
suspend the declaration of invalidity, or it may resort to
the techniques of reading down or reading in.

No argument was presented to us that the reformulated common
law definition of marriage would conflict with the principles
of fundamental justice. Nor is there any issue that the
reformulated definition would violate the Charter.
[150] In addition to failing to fulfil the court's
obligation, a declaration of invalidity, by itself, would not
achieve the goals of s. 15(1). It would result in an absence of
any legal definition of marriage. This would deny to all
persons the benefits of the legal institution of marriage,
thereby putting all persons in an equally disadvantaged
position, rather than in an equally advantaged position.
Moreover, a declaration of invalidity alone leaves same-sex
couples open to blame for the blanket denial of the benefits of
the legal institution of marriage, a result that does nothing
to advance the goal of s. 15(1) of promoting concern, respect
and consideration for all persons.
[151] We are also of the view that the argument made by the
AGC and several of the intervenors that we should defer to
Parliament once we issue a declaration of invalidity is not
apposite in these circumstances. Schachter provides that the
role of the legislature and legislative objectives is to be
considered at the second step of the remedy analysis when a
court is deciding whether severance or reading in is an
appropriate remedy to cure a legislative provision that
breaches the Charter. These considerations do not arise where
the genesis of the Charter breach is found in the common law
and there is no legislation to be altered. Any lacunae created
by a declaration of invalidity of a common law rule are common
law lacunae that should be remedied by the courts, unless to do
so would conflict with the principles of fundamental justice.
[152] The third step remains to be considered, that is,
whether to temporarily suspend the declaration of invalidity.
As previously noted, the AGC argues for a suspension in order
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elected bodies is not an issue. If it is possible to
reformulate a common law rule so that it will not conflict
with the principles of fundamental justice, such a
reformulation should be undertaken. [page198]

The question whether to delay the application of a
declaration of nullity should therefore turn not on
considerations of the role of the court and the legislature,
but rather on considerations listed earlier relating to the
effect of an immediate declaration on the public [i.e.
potential public danger, threat to the rule of law, or denial
of benefit to deserving persons].
[153] There is no evidence before this court that a
declaration of invalidity without a period of suspension will
pose any harm to the public, threaten the rule of law, or deny
anyone the benefit of legal recognition of their marriage. We
observe that there was no evidence before us that the
reformulated definition of marriage will require the volume of
legislative reform that followed the release of the Supreme
Court of Canada's decision in M. v. H. In our view, an
immediate declaration will simply ensure that opposite-sex
couples and same-sex couples immediately receive equal
treatment in law in accordance with s. 15(1) of the Charter.
[154] Accordingly, we would allow the cross-appeal by the
Couples on remedy. We would reformulate the common law
definition of marriage as "the voluntary union for life of two
persons to the exclusion of all others". We decline to order a
suspension of the declaration of invalidity or of the
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to permit Parliament an opportunity to respond to the legal gap
that such a declaration would create. Again, Schachter provides
guidance on the resolution of this issue. Lamer C.J.C.
emphasized, at p. 716 S.C.R., that "[a] delayed declaration
allows a state of affairs which has been found to violate
standards embodied in the Charter to persist for a time despite
the violation." He stated, at pp. 715-16 and 719 S.C.R., that
temporarily suspending a declaration of invalidity is warranted
only in limited circumstances, such as where striking down the
law poses a potential danger to the public, threatens the rule
of law, or would have the effect of denying deserving persons
of benefits under the impugned law. Further, Lamer C.J.C.
pointed out, at p. 717 S.C.R., that respect for the role of the
legislature is not a consideration at the third step of the
analysis: [page199]

E. DISPOSITION
[155] In summary, we have concluded the following:
(1) the existing common law definition of marriage is "the
voluntary union for life of one man and one woman to the
exclusion of all others";
(2) the courts have jurisdiction to alter the common law
definition of marriage; resort to constitutional amendment
procedures is not required; [page200]
(3) the existing common law definition of marriage does not
infringe MCCT's freedom of religion rights under s. 2(a) of
the Charter or its equality rights on the basis of religion
under s. 15(1) of the Charter;
(4) the existing common law definition of marriage violates the
Couples' equality rights on the basis of sexual orientation
under s. 15(1) of the Charter; and
(5) the violation of the Couples' equality rights under s.
15(1) of the Charter cannot be justified in a free and
democratic society under s. 1 of the Charter.
[156] To remedy the infringement of these constitutional
rights, we:
(1) declare the existing common law definition of marriage to
be invalid to the extent that it refers to "one man and one
woman";
(2) reformulate the common law definition of marriage as "the

2003 CanLII 26403 (ON CA)

reformulated common law definition of marriage. We would also
make orders, in the nature of mandamus, requiring the Clerk of
the City of Toronto to issue marriage licences to the Couples,
and requiring the Registrar General of the Province of Ontario
to accept for registration the marriage certificates of Kevin
Bourassa and Joe Varnell and of Elaine and Anne Vautour. [See
Note 3 at end of document]

voluntary union for life of two persons to the exclusion of
all others";

(4) order the Clerk of the City of Toronto to issue marriage
licences to the Couples; and
(5) order the Registrar General of the Province of Ontario to
accept for registration the marriage certificates of Kevin
Bourassa and Joe Varnell and of Elaine and Anne Vautour.
[157] In the result, the AGC's appeals
cross-appeal relating to s. 2(a) of the
the Charter on the basis of religion is
cross-appeal and MCCT's cross-appeal on

are dismissed. MCCT's
Charter and s. 15(1) of
dismissed. The Couples'
remedy are allowed.

[158] If the AGC, the Couples and MCCT are unable to agree on
costs, they may speak to the matter by filing brief written
submissions within two weeks of the release of these reasons.
There will be no costs awarded to or against the Clerk of the
City of Toronto, the Attorney General of Ontario, or any of the
intervenors.
Appeal dismissed; one cross-appeal allowed; second crossappeal allowed in part.
[page201]
Notes
Note 1: Eight gay and lesbian couples originally
challenged the decision of the Clerk of the City of Toronto
not to grant them marriage licences. One of the couples
separated after the decision of the Divisional Court but
before the hearing of this appeal. The persons involved
indicated that they did not wish to continue to participate
in the proceedings.
Note 2: The Couples also submit that the common law
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(3) order the declaration of invalidity in (1) and the
reformulated definition in (2) to have immediate effect;

Note 3: We recognize that an order requiring the Registrar
General of the Province of Ontario to accept for registration
the marriage certificates of Kevin Bourassa and Joe Varnell
and of Elaine and Anne Vautour does not flow from our
rejection of MCCT's legal arguments. However, given our
conclusion on the equality issue, and bearing in mind the
consolidation of the two applications, we are of the view that
a remedy for the two couples involved in the MCCT application
is also appropriate.
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definition of marriage violates s. 15(1) of the Charter on
the basis of sex. In our view, sexual orientation is the
most applicable ground of discrimination under s. 15(1) of
the Charter. Accordingly, we find it unnecessary to decide
whether there is a Charter violation on the basis of sex.
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RENVOI PAR LA GOUVERNEURE EN CONSEIL

Constitutional law — Distribution of legislative
powers — Marriage — Solemnization of marriage —
Federal proposal for an Act respecting certain aspects
of legal capacity for marriage for civil purposes — Proposed legislation providing that marriage for civil purposes lawful union of two persons to exclusion of all
others — Legislation providing also that nothing in
Act affecting freedom of ofﬁcials of religious groups to
refuse to perform marriages not in accordance with their
religious beliefs — Whether proposed legislation intra
vires Parliament — Constitution Act, 1867, ss. 91(26),
92(12).

Droit constitutionnel — Distribution des pouvoirs
législatifs — Mariage — Célébration du mariage —
Proposition de loi concernant certaines conditions de
fond du mariage civil formulée par le gouvernement
fédéral — Loi proposée prévoyant que le mariage est,
sur le plan civil, l’union légitime de deux personnes,
à l’exclusion de toute autre personne — Loi disposant
aussi qu’elle est sans effet sur la liberté des autorités
religieuses de refuser de procéder à des mariages non
conformes à leurs croyances religieuses — La loi proposée relève-t-elle de la compétence du Parlement? — Loi
constitutionnelle de 1867, art. 91(26), 92(12).

Constitutional law — Charter of Rights — Equality
rights — Freedom of religion — Proposed federal legislation extending right to civil marriage to same-sex
couples — Whether proposed legislation consistent with
guarantees of equality rights and freedom of religion —
Canadian Charter of Rights and Freedoms, ss. 2(a),
15(1).

Droit constitutionnel — Charte des droits — Droits à
l’égalité — Liberté de religion — Loi fédérale proposée
accordant aux couples du même sexe le droit de se marier
civilement — La loi proposée est-elle compatible avec
les droits à l’égalité et la liberté de religion? — Charte
canadienne des droits et libertés, art. 2a), 15(1).

Constitutional law — Charter of Rights — Freedom
of religion — Proposed federal legislation extending
right to civil marriage to same-sex couples — Whether
guarantee of freedom of religion protects religious ofﬁcials from being compelled by state to perform same-sex
marriage contrary to their religious beliefs — Canadian
Charter of Rights and Freedoms, s. 2(a).

Droit constitutionnel — Charte des droits — Liberté
de religion — Loi fédérale proposée accordant aux couples du même sexe le droit de se marier civilement — La
liberté de religion protège-t-elle les autorités religieuses de la contrainte d’avoir à procéder à des mariages
entre personnes du même sexe contrairement à leurs
croyances religieuses? — Charte canadienne des droits
et libertés, art. 2a).
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Courts — Supreme Court of Canada — Reference
jurisdiction — Discretion not to answer reference questions — Whether Court should decline to answer reference questions — Supreme Court Act, R.S.C. 1985, c.
S-26, s. 53.

Tribunaux — Cour suprême du Canada — Compétence en matière de renvoi — Pouvoir discrétionnaire
de refuser de répondre à une question posée dans un
renvoi — La Cour devrait-elle refuser de répondre aux
questions posées dans le renvoi? — Loi sur la Cour
suprême, L.R.C. 1985, ch. S-26, art. 53.

Pursuant to s. 53 of the Supreme Court Act, the
Governor in Council referred the following questions to
this Court:

La Gouverneure en conseil a déféré les questions suivantes à la Cour en vertu de l’art. 53 de la Loi sur la Cour
suprême :

1.

Is the annexed Proposal for an Act respecting
certain aspects of legal capacity for marriage
for civil purposes within the exclusive legislative authority of the Parliament of Canada? If
not, in what particular or particulars, and to what
extent?

1.

La Proposition de loi concernant certaines
conditions de fond du mariage civil, ci-jointe,
relève-t-elle de la compétence exclusive du Parlement du Canada? Dans la négative, à quel égard
et dans quelle mesure?

2.

If the answer to question 1 is yes, is section 1
of the proposal, which extends capacity to marry
to persons of the same sex, consistent with the
Canadian Charter of Rights and Freedoms? If
not, in what particular or particulars, and to what
extent?

2.

Si la réponse à la question 1 est afﬁrmative, l’article 1 de la proposition, qui accorde aux personnes du même sexe la capacité de se marier, est-il
conforme à la Charte canadienne des droits et
libertés? Dans la négative, à quel égard et dans
quelle mesure?

3.

Does the freedom of religion guaranteed by paragraph 2(a) of the Canadian Charter of Rights
and Freedoms protect religious ofﬁcials from
being compelled to perform a marriage between
two persons of the same sex that is contrary to
their religious beliefs?

3.

La liberté de religion, que garantit l’alinéa 2a)
de la Charte canadienne des droits et libertés,
protège-t-elle les autorités religieuses de la contrainte d’avoir à marier deux personnes du même
sexe contrairement à leurs croyances religieuses?

4.

Is the opposite-sex requirement for marriage for
civil purposes, as established by the common law
and set out for Quebec in section 5 of the Federal
Law–Civil Law Harmonization Act, No. 1, consistent with the Canadian Charter of Rights and
Freedoms? If not, in what particular or particulars and to what extent?

4.

L’exigence, sur le plan civil, selon laquelle seules
deux personnes de sexe opposé peuvent se marier,
prévue par la common law et, pour le Québec, à
l’article 5 de la Loi d’harmonisation no 1 du droit
fédéral avec le droit civil, est-elle conforme à la
Charte canadienne des droits et libertés? Dans
la négative, à quel égard et dans quelle mesure?

The operative sections of the proposed legislation read
as follows:

Les dispositions essentielles de la Loi proposée sont
libellées comme suit :

1.

Marriage, for civil purposes, is the lawful union
of two persons to the exclusion of all others.

1.

Le mariage est, sur le plan civil, l’union légitime
de deux personnes, à l’exclusion de toute autre
personne.

2.

Nothing in this Act affects the freedom of ofﬁcials of religious groups to refuse to perform
marriages that are not in accordance with their
religious beliefs.

2.

La présente loi est sans effet sur la liberté des
autorités religieuses de refuser de procéder à des
mariages non conformes à leurs croyances religieuses.

Held: Question 1 is answered in the afﬁrmative
with respect to s. 1 of the proposed legislation and in
the negative with respect to s. 2. Questions 2 and 3 are
both answered in the afﬁrmative. The Court declined to
answer Question 4.

Arrêt : La réponse à la Question 1 est afﬁrmative en
ce qui concerne l’art. 1 de la loi proposée et négative en
ce qui concerne l’art. 2. Les réponses aux questions 2 et
3 sont afﬁrmatives. La Cour a refusé de répondre à la
Question 4.
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Question 1

Question 1

Section 1 of the proposed legislation is intra vires
Parliament. In pith and substance, s. 1 pertains to the legal
capacity for civil marriage and falls within the subject
matter of s. 91(26) of the Constitution Act, 1867. Section
91(26) did not entrench the common law deﬁnition of
“marriage” as it stood in 1867. The “frozen concepts”
reasoning runs contrary to one of the most fundamental principles of Canadian constitutional interpretation:
that our Constitution is a living tree which, by way of
progressive interpretation, accommodates and addresses
the realities of modern life. Read expansively, the word
“marriage” in s. 91(26) does not exclude same-sex marriage. The scope accorded to s. 91(26) does not trench
on provincial competence. While federal recognition of
same-sex marriage would have an impact in the provincial sphere, the effects are incidental and do not relate
to the core of the power in respect of “solemnization of
marriage” under s. 92(12) of the Constitution Act, 1867
or that in respect of “property and civil rights” under
s. 92(13).

L’article 1 de la loi proposée relève de la compétence
du Parlement. De par son caractère véritable, l’art. 1 se
rapporte à la capacité juridique de contracter un mariage
civil et touche le sujet visé par le par. 91(26) de la Loi
constitutionnelle de 1867. Le paragraphe 91(26) n’a pas
constitutionnalisé la déﬁnition que la common law attribuait au « mariage » en 1867. Le raisonnement fondé
sur l’existence de « concepts ﬁgés » va à l’encontre de
l’un des principes les plus fondamentaux d’interprétation
de la Constitution canadienne : notre Constitution est
un arbre vivant qui, grâce à une interprétation progressiste, s’adapte et répond aux réalités de la vie moderne.
Interprété de façon libérale, le mot « mariage » ﬁgurant
au par. 91(26) n’exclut pas le mariage entre personnes du
même sexe. La portée donnée au par. 91(26) n’empiète
pas sur la compétence provinciale. Même si la reconnaissance par le législateur fédéral du mariage entre personnes du même sexe aurait des effets dans la sphère de
compétence provinciale, ces effets sont de nature accessoire et ne touchent pas l’essence des pouvoirs concernant la « célébration du mariage » visés au par. 92(12) de
la Loi constitutionnelle de 1867 ou « la propriété et les
droits civils » visés au par. 92(13).

Section 2 of the proposed legislation is ultra vires
Parliament. In pith and substance, s. 2 relates to those
who may (or must) perform marriages and falls within
the subject matter allocated to the provinces under
s. 92(12).

L’article 2 de la loi proposée ne relève pas de la compétence du Parlement. De par son caractère véritable,
l’art. 2 traite des personnes qui peuvent (ou doivent) procéder aux mariages et se rapporte au sujet attribué aux
provinces par le par. 92(12).

Question 2

Question 2

Section 1 of the proposed legislation is consistent with
the Charter. The purpose of s. 1 is to extend the right
to civil marriage to same-sex couples and, in substance,
the provision embodies the government’s policy stance
in relation to the s. 15(1) equality concerns of same-sex
couples. This, combined with the circumstances giving
rise to the proposed legislation and with the preamble
thereto, points unequivocally to a purpose which, far
from violating the Charter, ﬂows from it. With respect
to the effect of s. 1, the mere recognition of the equality rights of one group cannot, in itself, constitute a violation of the s. 15(1) rights of another. The promotion
of Charter rights and values enriches our society as a
whole and the furtherance of those rights cannot undermine the very principles the Charter was meant to foster.
Although the right to same-sex marriage conferred by
the proposed legislation may potentially conﬂict with the
right to freedom of religion if the legislation becomes
law, conﬂicts of rights do not imply conﬂict with the
Charter; rather, the resolution of such conﬂicts generally occurs within the ambit of the Charter itself by way
of internal balancing and delineation. It has not been

L’article 1 de la loi proposée est conforme à la Charte.
L’article 1 a pour objet d’accorder aux couples du même
sexe le droit de se marier civilement et, quant au fond, il
exprime la position du gouvernement relativement aux
prétentions des couples du même sexe concernant le droit
à l’égalité garanti par le par. 15(1). Cette position, combinée aux circonstances à l’origine de la loi proposée et
à son préambule, indique sans équivoque que l’objet de
la loi, loin de contrevenir à la Charte, découle de celleci. En ce qui concerne l’effet de l’art. 1, la simple reconnaissance du droit à l’égalité d’un groupe ne peut, en soi,
porter atteinte aux droits garantis à un autre groupe par
le par. 15(1). L’avancement des droits et valeurs consacrés par la Charte proﬁte à l’ensemble de la société et
l’afﬁrmation de ces droits ne peut à elle seule aller à l’encontre des principes mêmes que la Charte est censée promouvoir. Si la loi proposée est adoptée, il est possible
que le droit de se marier qu’elle confère aux couples du
même sexe entre en conﬂit avec le droit à la liberté de
religion. Toutefois, un conﬂit des droits n’emporte pas
nécessairement l’existence d’un conﬂit avec la Charte;
il peut généralement, au contraire, être résolu à l’aide de
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demonstrated in this reference that impermissible conﬂicts — conﬂicts incapable of resolution under s. 2(a) —
will arise.

la Charte même, au moyen de la déﬁnition et de la mise
en équilibre internes des droits en cause. Il n’a pas été
démontré dans le présent renvoi que des conﬂits inadmissibles — qui ne peuvent être résolus par l’application de
l’al. 2a) — surgiront.

Question 3

Question 3

Absent unique circumstances with respect to which
the Court will not speculate, the guarantee of religious
freedom in s. 2(a) of the Charter is broad enough to protect religious ofﬁcials from being compelled by the state
to perform civil or religious same-sex marriages that are
contrary to their religious beliefs.

En l’absence de circonstances particulières, que la
Cour ne s’aventurera pas à imaginer, le droit à la liberté
de religion garanti par l’al. 2a) de la Charte a une portée
assez étendue pour protéger les autorités religieuses
contre la possibilité que l’État les contraigne à marier
civilement ou religieusement deux personnes du même
sexe contrairement à leurs croyances religieuses.

Question 4

Question 4

In the unique circumstances of this reference, the
Court should exercise its discretion not to answer
Question 4. First, the federal government has stated its
intention to address the issue of same-sex marriage legislatively regardless of the Court’s opinion on this question. As a result of decisions by lower courts, the common
law deﬁnition of marriage in ﬁve provinces and one territory no longer imports an opposite-sex requirement and
the same is true of s. 5 of the Federal Law–Civil Law
Harmonization Act, No. 1. The government has clearly
accepted these decisions and adopted this position as
its own. Second, the parties in the previous litigation,
and other same-sex couples, have relied upon the ﬁnality of the decisions and have acquired rights which are
entitled to protection. Finally, an answer to Question 4
has the potential to undermine the government’s stated
goal of achieving uniformity in respect of civil marriage
across Canada. While uniformity would be achieved if
the answer were “no”, a “yes” answer would, by contrast,
throw the law into confusion. The lower courts’ decisions in the matters giving rise to this reference are binding in their respective provinces. They would be cast into
doubt by an advisory opinion which expressed a contrary
view, even though it could not overturn them. These circumstances, weighed against the hypothetical beneﬁt
Parliament might derive from an answer, indicate that
the Court should decline to answer Question 4.

Dans les circonstances particulières du présent renvoi,
la Cour doit exercer son pouvoir discrétionnaire de refuser
de répondre à la Question 4. Premièrement, le gouvernement fédéral a exprimé son intention d’agir relativement
au mariage entre personnes du même sexe en présentant
un projet de loi, peu importe l’avis que la Cour exprimerait sur cette question. À la suite des décisions rendues
par les juridictions inférieures, la déﬁnition du mariage
en common law dans cinq provinces et un territoire ne
comporte plus la condition que les époux soient de sexe
opposé. Cette même exigence énoncée à l’art. 5 de la Loi
d’harmonisation no 1 du droit fédéral avec le droit civil
a aussi disparu. Le gouvernement a clairement accepté
ces conclusions et les a faites siennes. Deuxièmement,
les parties aux instances antérieures et d’autres couples
du même sexe ont agi en se fondant sur la ﬁnalité des
jugements obtenus et ont acquis des droits qui doivent
être protégés. Enﬁn, le fait de répondre à la Question 4
risquerait de compromettre le but exprès du gouvernement d’uniformiser le droit en matière de mariage civil
dans l’ensemble du Canada. Certes, une certaine uniformité serait créée si la réponse était « non ». Mais, à
l’opposé, un « oui » créerait la confusion sur le plan juridique. Les décisions des juridictions inférieures dans les
dossiers à l’origine du présent renvoi ont force obligatoire
dans les provinces où elles ont été rendues. Elles seraient
mises en doute si l’avis exprimé les contredisait, même
s’il ne peut les inﬁrmer. Ces circonstances, appréciées
en regard de l’avantage hypothétique que le Parlement
pourrait tirer d’une réponse, indiquent que la Cour doit
refuser de répondre à la Question 4.
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Dion.

The following is the opinion delivered by

Version française de l’avis rendu par

The Court —

La Cour —

Introduction

I.

Introduction

On July 16, 2003, the Governor in Council issued
Order in Council P.C. 2003-1055 asking this Court
to hear a reference on the federal government’s
Proposal for an Act respecting certain aspects
of legal capacity for marriage for civil purposes
(“Proposed Act”). The operative sections of the
Proposed Act read as follows:

Le 16 juillet 2003, la Gouverneure en conseil a
pris le décret C.P. 2003-1055 demandant à la Cour
d’entendre un renvoi relatif à la Proposition de loi
concernant certaines conditions de fond du mariage
civil (« Loi proposée ») élaborée par le gouvernement fédéral. Les dispositions essentielles de la Loi
proposée sont libellées comme suit :

1. Marriage, for civil purposes, is the lawful union of
two persons to the exclusion of all others.

1. Le mariage est, sur le plan civil, l’union légitime de
deux personnes, à l’exclusion de toute autre personne.

2. Nothing in this Act affects the freedom of ofﬁcials
of religious groups to refuse to perform marriages that
are not in accordance with their religious beliefs.

2. La présente loi est sans effet sur la liberté des autorités religieuses de refuser de procéder à des mariages
non conformes à leurs croyances religieuses.

It will be noted that s. 1 of the Proposed Act deals
only with civil marriage, not religious marriage.

Il faut souligner que l’art. 1 de la Loi proposée
vise uniquement le mariage civil, à l’exclusion du
mariage religieux.

The Order in Council sets out the following questions:

Les questions formulées dans le décret sont rédigées ainsi :

1.

1.

Is the annexed Proposal for an Act respecting certain aspects of legal capacity for marriage for civil
purposes within the exclusive legislative authority
of the Parliament of Canada? If not, in what particular or particulars, and to what extent?
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La Proposition de loi concernant certaines conditions de fond du mariage civil, ci-jointe, relèvet-elle de la compétence exclusive du Parlement du
Canada? Dans la négative, à quel égard et dans
quelle mesure?

1

2
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2.

If the answer to question 1 is yes, is section 1 of the
proposal, which extends capacity to marry to persons of the same sex, consistent with the Canadian
Charter of Rights and Freedoms? If not, in what
particular or particulars, and to what extent?

2.

Si la réponse à la question 1 est afﬁrmative, l’article
1 de la proposition, qui accorde aux personnes du
même sexe la capacité de se marier, est-il conforme
à la Charte canadienne des droits et libertés? Dans
la négative, à quel égard et dans quelle mesure?

3.

Does the freedom of religion guaranteed by paragraph 2(a) of the Canadian Charter of Rights and
Freedoms protect religious ofﬁcials from being
compelled to perform a marriage between two persons of the same sex that is contrary to their religious beliefs?

3.

La liberté de religion, que garantit l’alinéa 2a) de la
Charte canadienne des droits et libertés, protège-telle les autorités religieuses de la contrainte d’avoir
à marier deux personnes du même sexe contrairement à leurs croyances religieuses?

On January 26, 2004, the Governor in Council
issued Order in Council P.C. 2004-28 asking a
fourth question, namely:

Le 26 janvier 2004, la Gouverneure en conseil
a pris le décret C.P. 2004-28 pour ajouter une quatrième question :

4.

4.

Is the opposite-sex requirement for marriage for
civil purposes, as established by the common law
and set out for Quebec in section 5 of the Federal
Law–Civil Law Harmonization Act, No. 1, consistent with the Canadian Charter of Rights and
Freedoms? If not, in what particular or particulars
and to what extent?

L’exigence, sur le plan civil, selon laquelle seules
deux personnes de sexe opposé peuvent se marier,
prévue par la common law et, pour le Québec, à l’article 5 de la Loi d’harmonisation no 1 du droit fédéral avec le droit civil, est-elle conforme à la Charte
canadienne des droits et libertés? Dans la négative,
à quel égard et dans quelle mesure?

4

With respect to Question 1, we conclude that s. 1
of the Proposed Act is within the exclusive legislative competence of Parliament, while s. 2 is not.

En ce qui concerne la Question 1, nous concluons
que l’art. 1 de la Loi proposée relève de la compétence exclusive du Parlement, alors que l’art. 2 ne
relève pas de sa compétence.

5

With respect to Question 2, we conclude that
s. 1 of the Proposed Act, which deﬁnes marriage
as the union of two persons, is consistent with the
Canadian Charter of Rights and Freedoms.

En ce qui concerne la Question 2, nous concluons
que l’art. 1 de la Loi proposée, qui déﬁnit le mariage
comme l’union de deux personnes, est conforme à la
Charte canadienne des droits et libertés.

6

With respect to Question 3, we conclude that
the guarantee of freedom of religion in the Charter
affords religious ofﬁcials protection against being
compelled by the state to perform marriages between
two persons of the same sex contrary to their religious beliefs.

En ce qui concerne la Question 3, nous concluons
que la liberté de religion garantie par la Charte protège les autorités religieuses de la contrainte d’avoir
à marier deux personnes du même sexe contrairement à leurs croyances religieuses.

7

For reasons to be explained, the Court declines to
answer Question 4.

Pour les motifs exposés plus loin, la Cour refuse
de répondre à la Question 4.

II. The Reference Questions

II. Les questions posées dans le renvoi

Certain interveners suggest that the Court should
decline to answer any of the questions posed on
this Reference on the ground that they are not justiciable. They argue that the questions are essentially political, should be dealt with in Parliament
and lack sufﬁcient precision with respect to the

Certains intervenants prétendent que la Cour
devrait refuser de répondre à toutes les questions
posées dans le renvoi parce que, selon eux, elles ne
seraient pas justiciables. Ils plaident qu’il s’agit de
questions essentiellement politiques, qui devraient
être réglées par le Parlement et qui ne sont pas

8
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Proposed Act’s purpose to permit of Charter
analysis.

sufﬁsamment précises quant à l’objet de la Loi proposée pour qu’un examen au regard de la Charte soit
possible.

The reference provisions of the Supreme Court
Act, R.S.C. 1985, c. S-26, are broad. In particular,
s. 53(1) provides:

Les dispositions de la Loi sur la Cour suprême,
L.R.C. 1985, ch. S-26, qui établissent la procédure
de renvoi ont une portée étendue. Le paragraphe
53(1), en particulier, prévoit ce qui suit :

53. (1) The Governor in Council may refer to the
Court for hearing and consideration important questions
of law or fact concerning

53. (1) Le gouverneur en conseil peut soumettre au
jugement de la Cour toute question importante de droit
ou de fait touchant :

.

.

.

.

.

9
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.

(d) the powers of the Parliament of Canada, or of the
legislatures of the provinces, or of the respective governments thereof, whether or not the particular power
in question has been or is proposed to be exercised.

d) les pouvoirs du Parlement canadien ou des législatures des provinces, ou de leurs gouvernements
respectifs, indépendamment de leur exercice passé,
présent ou futur.

The Court has recognized that it possesses a
residual discretion not to answer reference questions
where it would be inappropriate to do so because,
for example, the question lacks sufﬁcient legal content, or where the nature of the question or the information provided does not permit the Court to give
a complete or accurate answer: see, e.g., Reference
re Canada Assistance Plan (B.C.), [1991] 2 S.C.R.
525, at p. 545; Reference re Objection by Quebec
to a Resolution to Amend the Constitution, [1982]
2 S.C.R. 793, at p. 806; and Reference re Secession
of Quebec, [1998] 2 S.C.R. 217 (“Secession Reference”), at paras. 26-30.

La Cour a toutefois reconnu disposer du pouvoir
discrétionnaire résiduel de refuser de répondre à
une question posée dans un renvoi lorsqu’il serait
inapproprié d’y répondre parce que, par exemple,
la teneur de cette question n’est pas sufﬁsamment
juridique ou parce que sa nature ou l’information
fournie ne permettent pas à la Cour d’y apporter
une réponse complète ou exacte : voir, par exemple, Renvoi relatif au Régime d’assistance publique du Canada (C.-B.), [1991] 2 R.C.S. 525, p.
545; Renvoi : Opposition du Québec à une résolution pour modiﬁer la Constitution, [1982] 2
R.C.S. 793, p. 806; et Renvoi relatif à la sécession
du Québec, [1998] 2 R.C.S. 217, par. 26-30.

10

We conclude that none of the questions posed here
lack the requisite legal content for consideration on a
reference. The political underpinnings of the instant
reference are indisputable. However, much as in the
Secession Reference, these political considerations
provide the context for, rather than the substance of,
the questions before the Court. Moreover, any lack
of precision with respect to the Proposed Act’s purpose can be addressed in the course of answering
the questions.

Nous estimons que toutes les questions posées
en l’espèce ont une teneur sufﬁsamment juridique
pour faire l’objet d’un renvoi. Les fondements politiques du présent renvoi sont indéniables. Cependant,
tout comme dans le Renvoi relatif à la sécession du
Québec, ces considérations politiques représentent
le contexte et non le fond des questions soumises
à la Cour. De plus, tout manque de précision quant
à l’objet de la Loi proposée peut être traité lors de
l’examen des questions.

11

Question 4 raises other concerns. While it possesses the requisite legal content to be justiciable,
it raises considerations that render a response on

La Question 4 pose un autre problème. Bien
qu’elle ait une teneur sufﬁsamment juridique pour
être justiciable, elle soulève des considérations en

12
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this reference inappropriate, as discussed more
fully below.

raison desquelles il serait inapproprié d’y répondre
dans le cadre du présent renvoi, comme nous l’expliquons plus loin.

A. Question 1: Is the Proposed Act Within
the Exclusive Legislative Authority of the
Parliament of Canada?

A. Première question : La Loi proposée relèvet-elle de la compétence exclusive du Parlement
du Canada?

13

It is trite law that legislative authority under the
Constitution Act, 1867 is assessed by way of a twostep process: (1) characterization of the “pith and
substance” or dominant characteristic of the law;
and (2) concomitant assignment to one of the heads
of power enumerated in ss. 91 and 92 of that Act:
see, e.g., R. v. Hydro-Québec, [1997] 3 S.C.R. 213,
at para. 23, per Lamer C.J. and Iacobucci J. (dissenting, but not on this point).

Il est maintenant bien établi en droit que l’analyse
des pouvoirs législatifs attribués par la Loi constitutionnelle de 1867 comporte deux volets qui consistent (1) d’abord à qualiﬁer la loi en fonction de
son « caractère véritable », c’est-à-dire de sa caractéristique dominante, (2) puis à déterminer quelle
est la rubrique de compétence énumérée aux art. 91
et 92 de cette loi à laquelle elle se rapporte : voir, par
exemple, R. c. Hydro-Québec, [1997] 3 R.C.S. 213,
par. 23, le juge en chef Lamer et le juge Iacobucci
(dissidents, mais non sur ce point).

14

An answer to Question 1 requires that we engage
in this process with respect to both operative sections
of the Proposed Act.

Pour répondre à la Question 1, nous devons appliquer cette méthode aux deux dispositions essentielles de la Loi proposée.

15

(1) Section 1 of the Proposed Act

(1) Article 1 de la Loi proposée

Section 1 of the Proposed Act provides:

Voici le libellé de l’art. 1 de la Loi proposée :

1. Marriage, for civil purposes, is the lawful union of
two persons to the exclusion of all others.

1. Le mariage est, sur le plan civil, l’union légitime de
deux personnes, à l’exclusion de toute autre personne.

(a) Determination of Legislative Competence

a) Attribution de la compétence législative

16

The dominant characteristic of s. 1 of the
Proposed Act is apparent from its plain text: marriage as a civil institution. In saying that marriage
for civil purposes is “the lawful union of two persons
to the exclusion of all others”, this section stipulates
the threshold requirements of that institution: “two
persons”, regardless of gender, are legally capable of
being married. In pith and substance, therefore, the
section pertains to the capacity for marriage.

La caractéristique dominante de l’art. 1 de la Loi
proposée ressort clairement de son libellé : l’institution civile du mariage. En afﬁrmant que le mariage
est, sur le plan civil, « l’union légitime de deux personnes, à l’exclusion de toute autre personne », cet
article établit les exigences minimales rattachées
à cette institution : « deux personnes », sans égard
à leur sexe, ont la capacité juridique de se marier.
Par son caractère véritable, cette disposition touche
donc la capacité de contracter mariage.

17

Turning to the assignment of this matter to an
enumerated head of power, we note that legislative
authority in respect of marriage is divided between
the federal Parliament and the provincial legislatures.
Section 91(26) of the Constitution Act, 1867 confers
on Parliament competence in respect of “Marriage
and Divorce” whereas s. 92(12) of that Act confers

En ce qui concerne l’attribution de cet objet à
une rubrique de compétence énumérée, il faut mentionner que le pouvoir de légiférer relativement au
mariage est partagé entre le Parlement du Canada
et les législatures provinciales. Le paragraphe
91(26) de la Loi constitutionnelle de 1867 attribue
au Parlement l’autorité législative touchant « [l]e
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mariage et le divorce », tandis que le par. 92(12)
de cette loi attribue aux provinces la compétence
relative à « [l]a célébration du mariage dans la province. »

As early as 1912, this Court recognized that s.
91(26) confers on Parliament legislative competence
in respect of the capacity to marry, whereas s. 92(12)
confers authority on the provinces in respect of the
performance of marriage once that capacity has
been recognized: see In Re Marriage Laws (1912),
46 S.C.R. 132. Subsequent decisions have upheld
this interpretation. Thus, the capacity to marry in
instances of consanguinity (Teagle v. Teagle, [1952]
3 D.L.R. 843 (B.C.S.C.)) or in view of prior marital
relationships (Hellens v. Densmore, [1957] S.C.R.
768) falls within the exclusive legislative competence of Parliament.

Dès 1912, la Cour a reconnu que le par. 91(26)
confère au Parlement le pouvoir de légiférer relativement à la capacité de se marier, alors que le par.
92(12) confère compétence aux provinces relativement à la célébration du mariage une fois cette capacité reconnue : voir In Re Marriage Laws (1912),
46 R.C.S. 132. Des décisions ultérieures ont conﬁrmé cette interprétation. Ainsi, la capacité de contracter mariage en cas de consanguinité (Teagle c.
Teagle, [1952] 3 D.L.R. 843 (C.S.C.-B.)) ou de relation matrimoniale antérieure (Hellens c. Densmore,
[1957] R.C.S. 768) relève de la compétence législative exclusive du Parlement.

18

We have already concluded that, in pith and substance, s. 1 of the Proposed Act pertains to legal
capacity for civil marriage. Prima facie, therefore, it
falls within a subject matter allocated exclusively to
Parliament (s. 91(26)).

Nous avons jugé plus tôt que, de par son caractère
véritable, l’art. 1 de la Loi proposée se rapporte à la
capacité juridique de contracter un mariage civil. Il
touche donc, à première vue, un sujet attribué exclusivement au Parlement (par. 91(26)).

19

(b) Objections: The Purported Scope of Section
91(26)

b) Objections : la prétendue portée du par.
91(26)

Some interveners nevertheless suggested that s.
91(26) cannot be interpreted as granting legislative
competence over same-sex marriage to Parliament.
Any law allowing same-sex marriage is alleged to
exceed the bounds of s. 91(26) in two key respects:
(i) the meaning of “marriage” is constitutionally
ﬁxed, necessarily incorporating an opposite-sex
requirement; and (ii) any such law would trench
upon subject matters clearly allocated to the provincial legislatures.

Certains intervenants ont néanmoins prétendu
que le par. 91(26) ne peut être interprété comme
conférant au Parlement le pouvoir de légiférer relativement au mariage entre personnes du même sexe.
Selon eux, tout texte législatif permettant le mariage
entre personnes du même sexe outrepasserait les
limites du par. 91(26) à deux égards : (i) la déﬁnition du « mariage » est ﬁgée par la Constitution et
inclut nécessairement la condition que les époux
soient de sexe opposé; (ii) une telle loi empiéterait
sur des sujets clairement attribués aux législatures
provinciales.

(i) The Meaning of Marriage Is Not Constitutionally Fixed

(i) La déﬁnition du mariage n’est pas ﬁgée par
la Constitution

Several interveners say that the Constitution Act,
1867 effectively entrenches the common law deﬁnition of “marriage” as it stood in 1867. That deﬁnition was most notably articulated in Hyde v. Hyde
(1866), L.R. 1 P. & D. 130, at p. 133:

Plusieurs intervenants afﬁrment que la Loi constitutionnelle de 1867 constitutionnalise la déﬁnition que la common law attribuait au « mariage »
en 1867. L’un des énoncés les plus célèbres de cette
déﬁnition se trouve dans l’arrêt Hyde c. Hyde (1866),
L.R. 1 P. & D. 130, p. 133 :
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on the provinces competence in respect of “[t]he
Solemnization of Marriage in the Province.”

20

21

22

REFERENCE RE SAME-SEX MARRIAGE

The Court

[2004] 3 S.C.R.

What, then, is the nature of this institution as understood
in Christendom? Its incidents may vary in different
countries, but what are its essential elements and invariable features? If it be of common acceptance and existence, it must needs (however varied in different countries
in its minor incidents) have some pervading identity and
universal basis. I conceive that marriage, as understood
in Christendom, may for this purpose be deﬁned as the
voluntary union for life of one man and one woman, to
the exclusion of all others.

[TRADUCTION] Quelle est donc la nature de cette institution, telle que la conçoit la chrétienté? Ses éléments
accessoires peuvent varier d’un pays à l’autre, mais quels
en sont les constituantes essentielles et les caractéristiques invariables? Pour exister partout et pour être communément acceptée, elle doit nécessairement posséder
(aussi différents que puissent être ses éléments accessoires d’un pays à l’autre) des attributs immuables et des
propriétés universelles. Je pense que le mariage, tel que
le conçoit la chrétienté, peut à cette ﬁn être déﬁni comme
l’union volontaire pour la vie d’un homme et d’une
femme, à l’exclusion de toute autre personne.

The reference to “Christendom” is telling. Hyde
spoke to a society of shared social values where
marriage and religion were thought to be inseparable. This is no longer the case. Canada is a pluralistic society. Marriage, from the perspective of
the state, is a civil institution. The “frozen concepts” reasoning runs contrary to one of the most
fundamental principles of Canadian constitutional
interpretation: that our Constitution is a living tree
which, by way of progressive interpretation, accommodates and addresses the realities of modern life.
In the 1920s, for example, a controversy arose as
to whether women as well as men were capable of
being considered “qualiﬁed persons” eligible for
appointment to the Senate of Canada. Legal precedent stretching back to Roman Law was cited for
the proposition that women had always been considered “unqualiﬁed” for public ofﬁce, and it was
argued that this common understanding in 1867
was incorporated in s. 24 of the Constitution Act,
1867 and should continue to govern Canadians in
succeeding ages. Speaking for the Privy Council in
Edwards v. Attorney-General for Canada, [1930]
A.C. 124 (P.C.) (the “Persons” case), Lord Sankey
L.C. said at p. 136:

La mention de la « chrétienté » est révélatrice.
L’arrêt Hyde s’adressait à une société aux valeurs
sociales communes, dans laquelle le mariage et la
religion étaient perçus comme indissociables. Tel
n’est plus le cas. La société canadienne est une
société pluraliste. Du point de vue de l’État, le
mariage est une institution civile. Le raisonnement
fondé sur l’existence de « concepts ﬁgés » va à l’encontre de l’un des principes les plus fondamentaux
d’interprétation de la Constitution canadienne :
notre Constitution est un arbre vivant qui, grâce à
une interprétation progressiste, s’adapte et répond
aux réalités de la vie moderne. Dans les années
1920, par exemple, une controverse a surgi quant à
savoir si les femmes pouvaient, au même titre que
les hommes, être considérées comme des « personnes remplissant les conditions requises » pour
être nommées au Sénat du Canada. Un précédent
juridique remontant au droit romain a été invoqué
à l’appui de la thèse voulant que les femmes aient
toujours été considérées comme « ne remplissant
pas les conditions requises » pour occuper une
charge publique. On a plaidé que cette conception
généralisée en 1867 avait été incorporée à l’art. 24
de la Loi constitutionnelle de 1867 et qu’elle devait
continuer à s’appliquer aux Canadiens à toutes
les époques à venir. Dans Edwards c. AttorneyGeneral for Canada, [1930] A.C. 124 (C.P.) (l’affaire « personne »), le lord chancelier Sankey
a dit ce qui suit, au nom du Conseil privé, à la
p. 136 :

Their Lordships do not conceive it to be the duty of
this Board — it is certainly not their desire — to cut down
the provisions of the [B.N.A.] Act by a narrow and technical construction, but rather to give it a large and liberal interpretation so that the Dominion to a great extent,

[TRADUCTION] Leurs Seigneuries croient non pas
que cette chambre a le devoir — ce n’est certainement
pas là leur volonté — de restreindre la portée des dispositions de l’Acte [de l’Amérique du Nord britannique]
par une interprétation étroite et littérale, mais plutôt qu’il
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but within certain ﬁxed limits, may be mistress in her
own house, as the Provinces to a great extent, but within
certain ﬁxed limits, are mistresses in theirs. [Emphasis
added.]

lui incombe de lui donner une interprétation large et
libérale de façon que le Dominion puisse, dans une large
mesure, mais à l’intérieur de certaines limites établies,
être maître chez lui, tout comme les provinces sont, dans
une large mesure, mais à l’intérieur de certaines limites
établies, maîtres chez elles. [Je souligne.]

This approach applies to the construction of
the powers enumerated in ss. 91 and 92 of the
Constitution Act, 1867.

Cette méthode s’applique à l’interprétation des pouvoirs énumérés aux art. 91 et 92 de la Loi constitutionnelle de 1867.

A large and liberal, or progressive, interpretation ensures the continued relevance and, indeed,
legitimacy of Canada’s constituting document. By
way of progressive interpretation our Constitution
succeeds in its ambitious enterprise, that of structuring the exercise of power by the organs of the
state in times vastly different from those in which
it was crafted. For instance, Parliament’s legislative
competence in respect of telephones was recognized on the basis of its authority over interprovincial “undertakings” in s. 92(10)(a) even though the
telephone had yet to be invented in 1867: Toronto
Corporation v. Bell Telephone Co. of Canada,
[1905] A.C. 52 (P.C.). Likewise, Parliament is not
limited to the range of criminal offences recognized by the law of England in 1867 in the exercise
of its criminal law power in s. 91(27): Proprietary
Articles Trade Association v. Attorney-General
for Canada, [1931] A.C. 310 (P.C.), at p. 324. Lord
Sankey L.C. noted in the Persons case, at p. 135,
that early English decisions are not a “secure foundation on which to build the interpretation” of our
Constitution. We agree.

Une interprétation large et libérale, ou progressiste, garantit la pertinence et, en fait, la légitimité
perpétuelles du document constitutif du Canada.
Une interprétation progressiste permet d’atteindre
l’objectif ambitieux de notre Constitution, c’est-àdire structurer l’exercice du pouvoir par les divers
organes de l’État à des époques très différentes de
celle à laquelle elle a été rédigée. Ainsi, même si
le téléphone n’était pas encore inventé en 1867, on
a reconnu au Parlement le pouvoir de légiférer en
matière de téléphonie, parce que l’al. 92(10)a) lui
attribue compétence relativement aux entreprises
inter-provinciales : Toronto Corporation c. Bell
Telephone Co. of Canada, [1905] A.C. 52 (C.P.).
De même, le pouvoir du Parlement de légiférer en
matière criminelle, que lui confère le par. 91(27),
ne se limite pas aux infractions criminelles reconnues par le droit anglais en 1867 : Proprietary
Articles Trade Association c. Attorney-General
for Canada, [1931] A.C. 310 (C.P.), p. 324. Dans
l’affaire « personne », le lord chancelier Sankey a
souligné, à la p. 135, que la jurisprudence anglaise
ancienne ne constitue pas une [TRADUCTION]
« assise solide sur laquelle fonder l’interprétation »
de notre Constitution. Nous partageons son point
de vue.

23

The arguments presented to this Court in
favour of a departure from the “living tree” principle fall into three broad categories: (1) marriage
is a pre-legal institution and thus cannot be fundamentally modiﬁed by law; (2) even a progressive interpretation of s. 91(26) cannot accommodate same-sex marriage since it falls outside the
“natural limits” of that head of power, a corollary
to this point being the objection that s. 15 of the
Charter is being used to “amend” s. 91(26); and
(3) in this instance, the intention of the framers of

Les arguments présentés à la Cour pour l’inciter
à s’écarter du principe de « l’arbre vivant » appartiennent à trois grandes catégories : (1) le mariage
est une institution qui préexistait au droit et que
celui-ci ne peut donc pas modiﬁer sous un aspect
fondamental; (2) même une interprétation progressiste du par. 91(26) ne saurait en étendre la portée au
mariage entre personnes du même sexe, car celuici outrepasse les limites naturelles de cette rubrique
de compétence avec, comme corollaire, l’objection
selon laquelle l’art. 15 de la Charte serait utilisé

24
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our Constitution should be determinative. As we
shall see, none of these arguments persuade.

pour « modiﬁer » le par. 91(26); enﬁn, (3) en l’espèce, l’intention des rédacteurs de notre Constitution
devrait être déterminante. Comme nous le verrons,
aucun de ces arguments ne nous convainc.

First, it is argued, the institution of marriage
escapes legislative redeﬁnition. Existing in its
present basic form since time immemorial, it is not
a legal construct, but rather a supra-legal construct
subject to legal incidents. In the Persons case, Lord
Sankey L.C., writing for the Privy Council, dealt
with this very type of argument, though in a different context. In addressing whether the fact that
women never had occupied public ofﬁce was relevant to whether they could be considered “persons”
for the purposes of being eligible for appointment to
the Senate, he said at p. 134:

Premièrement, on allègue que l’institution du
mariage ne peut être redéﬁnie par voie législative.
Comme elle existe dans sa forme actuelle depuis
des temps immémoriaux, elle ne constituerait pas un
concept juridique, mais plutôt un concept suprajuridique assorti d’attributs juridiques. Dans l’affaire
« personne », précitée, le lord chancelier Sankey,
s’exprimant au nom du Conseil privé, a examiné le
même argument, quoique dans un contexte différent. S’interrogeant sur la pertinence du fait que les
femmes n’avaient jamais occupé une charge publique pour déterminer si elles pouvaient être considérées comme des « personnes » admissibles au Sénat,
il a tenu les propos suivants, à la p. 134 :

The fact that no woman had served or has claimed to
serve such an ofﬁce is not of great weight when it is
remembered that custom would have prevented the claim
being made or the point being contested.

[TRADUCTION] Le fait qu’aucune femme n’ait occupé ou
revendiqué une telle charge n’a pas grande importance si
on considère que la coutume aurait fait obstacle à pareille
revendication ou à tout débat sur le sujet.

Customs are apt to develop into traditions which are
stronger than law and remain unchallenged long after the
reason for them has disappeared.

Il arrive que des coutumes deviennent des traditions
plus fortes que la loi et qu’elles ne soient remises en
question que très longtemps après que les raisons qui les
motivaient aient cessé d’exister.

The appeal to history therefore in this particular
matter is not conclusive.

L’histoire ne fournit donc pas de réponse concluante
en l’espèce.

Lord Sankey L.C. acknowledged, at p. 134, that
“several centuries ago” it would have been understood that “persons” should refer only to men.
Several centuries ago it would have been understood
that marriage should be available only to opposite-sex couples. The recognition of same-sex marriage in several Canadian jurisdictions as well as
two European countries belies the assertion that the
same is true today.

Le lord chancelier Sankey a reconnu, à la p. 134,
que [TRADUCTION] « plusieurs siècles » auparavant, il aurait été entendu que le mot « personne »
ne pouvait renvoyer qu’aux hommes. Il y a plusieurs
siècles, il aurait été entendu que seuls les couples
de sexe opposé devraient être autorisés à se marier.
Or, la reconnaissance du mariage entre personnes
du même sexe dans plusieurs provinces canadiennes
et dans deux pays d’Europe démentit la proposition
voulant qu’il en soit encore ainsi aujourd’hui.

Second, some interveners emphasize that while
Lord Sankey L.C. envisioned our Constitution as a
“living tree” in the Persons case, he speciﬁed that
it was “capable of growth and expansion within its
natural limits” (p. 136). These natural limits, they
submit, preclude same-sex marriage. As a corollary,
some suggest that s. 1 of the Proposed Act would

Deuxièmement, certains intervenants soulignent
que, bien que le lord chancelier Sankey ait considéré
notre Constitution comme un [TRADUCTION] « arbre
vivant » dans l’affaire « personne », il a précisé qu’il
s’agissait d’un arbre [TRADUCTION] « susceptible de
croître et de se développer à l’intérieur de ses limites naturelles » (p. 136). Ils soutiennent que ces
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effectively amount to an amendment to the
Constitution Act, 1867 by interpretation based on
the values underlying s. 15(1) of the Charter.

limites excluent le mariage entre personnes du même
sexe. Corollairement, certains avancent que l’art. 1
de la Loi proposée équivaudrait en fait à modiﬁer la
Loi constitutionnelle de 1867 par une interprétation
fondée sur les valeurs qui sous-tendent le par. 15(1)
de la Charte.

The natural limits argument can succeed only
if its proponents can identify an objective core of
meaning which deﬁnes what is “natural” in relation
to marriage. Absent this, the argument is merely
tautological. The only objective core which the
interveners before us agree is “natural” to marriage
is that it is the voluntary union of two people to the
exclusion of all others. Beyond this, views diverge.
We are faced with competing opinions on what the
natural limits of marriage may be.

L’argument fondé sur les limites naturelles ne
saurait être retenu que si ceux qui l’invoquent peuvent préciser quels sont les éléments objectifs essentiels de la déﬁnition « naturelle » du mariage. À
défaut, cet argument se réduit à une tautologie. Or,
les éléments objectifs essentiels de la déﬁnition
« naturelle » du mariage sur laquelle s’entendent
les intervenants se résument à l’union volontaire de
deux personnes à l’exclusion de toute autre. Au-delà,
leurs opinions divergent. Nous sommes donc en présence d’avis contraires sur les limites naturelles du
mariage.

27

Lord Sankey L.C.’s reference to “natural limits”
did not impose an obligation to determine, in the
abstract and absolutely, the core meaning of constitutional terms. Consequently, it is not for the
Court to determine, in the abstract, what the natural
limits of marriage must be. Rather, the Court’s role
is to determine whether marriage as deﬁned in the
Proposed Act falls within the subject matter of s.
91(26).

La mention des « limites naturelles » dans les
propos du lord chancelier Sankey ne crée pas l’obligation de déterminer, dans l’abstrait et de façon
absolue, quelle est la déﬁnition fondamentale des
termes utilisés dans la Constitution. Par conséquent,
il n’appartient pas à la Cour de ﬁxer, dans l’abstrait,
les limites naturelles du mariage. Le rôle de la Cour
consiste plutôt à décider si le mariage, tel que le déﬁnit la Loi proposée, se rapporte au sujet visé par le
par. 91(26).

28

In determining whether legislation falls within
a particular head of power, a progressive interpretation of the head of power must be adopted. The
competing submissions before us do not permit
us to conclude that “marriage” in s. 91(26) of the
Constitution Act, 1867, read expansively, excludes
same-sex marriage.

Pour déterminer si un texte législatif relève d’une
rubrique de compétence particulière, il faut adopter
une interprétation progressiste. Les vues opposées
qui nous ont été soumises ne nous permettent pas
de conclure que le mot « mariage » ﬁgurant au par.
91(26) de la Loi constitutionnelle de 1867, interprété de façon libérale, exclut le mariage entre deux
personnes du même sexe.

29

Third, it is submitted that the intention of the
framers should be determinative in interpreting the
scope of the heads of power enumerated in ss. 91
and 92 given the decision in R. v. Blais, [2003] 2
S.C.R. 236, 2003 SCC 44. That case considered the
interpretive question in relation to a particular constitutional agreement, as opposed to a head of power
which must continually adapt to cover new realities.

Troisièmement, on plaide que, selon l’arrêt R.
c. Blais, [2003] 2 R.C.S. 236, 2003 CSC 44, l’intention des rédacteurs de la Constitution devrait
être déterminante dans l’interprétation de la portée
des rubriques de compétence énumérées aux art.
91 et 92. Or, cette décision portait sur l’interprétation d’une convention constitutionnelle particulière
et non d’une rubrique de compétence qui doit être

30
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It is therefore distinguishable and does not apply
here.

continuellement adaptée à de nouvelles réalités. Une
distinction s’impose donc entre le présent renvoi et
cette affaire, qui ne s’applique pas en l’espèce.

(ii) The Scope Accorded to Section 91(26) Does
Not Trench on Provincial Competence

(ii) La portée donnée au par. 91(26) n’empiète
pas sur la compétence provinciale

31

The potential impact on provincial powers of a
federal law on same-sex marriage does not undermine the constitutionality of s. 1 of the Proposed
Act. Arguments to the effect that it does can be met:
(1) they ignore the incidental nature of any effect
upon provincial legislative competence; and (2) they
conﬂate same-sex relationships with same-sex marriage.

L’incidence éventuelle d’une loi fédérale autorisant les mariages entre personnes du même sexe
sur les pouvoirs des provinces ne compromet pas la
validité constitutionnelle de l’art. 1 de la Loi proposée. Les arguments voulant qu’elle la compromette peuvent être réfutés : (1) ils ne tiennent pas
compte de la nature accessoire des effets de la loi sur
la compétence législative des provinces; (2) ils confondent les relations entre personnes du même sexe
et le mariage entre personnes du même sexe.

32

Clearly, federal recognition of same-sex marriage would have an impact in the provincial sphere.
For instance, provincial competence over the solemnization of marriage provided for in s. 92(12) would
be affected by requiring the issuance of marriage
licences, the registration of marriages, and the provision of civil solemnization services to same-sex
couples. Further, provincial competence in relation
to property and civil rights provided for in s. 92(13)
would be affected in that a host of legal incidents
attendant upon marital status would attach to samesex couples: e.g., division of property upon dissolution of marriage. These effects, however, are incidental and do not relate to the core of the powers
over solemnization and property and civil rights.
Incidental effects of federal legislation in the provincial sphere are permissible so long as they do not
relate, in pith and substance, to a provincial head
of power (Attorney-General of Saskatchewan v.
Attorney-General of Canada, [1949] 2 D.L.R. 145
(P.C.), at p. 152).

Il est clair que la reconnaissance par le législateur fédéral du mariage entre personnes du même
sexe aurait des effets dans la sphère de compétence provinciale. Ainsi, la compétence en matière
de célébration du mariage attribuée aux provinces
par le par. 92(12) serait touchée puisqu’elles seraient
tenues de délivrer une licence de mariage aux couples du même sexe, d’enregistrer leur mariage et de
leur fournir des services de célébration du mariage.
De plus, la compétence attribuée aux provinces en
matière de propriété et droits civils par le par. 92(13)
serait touchée du fait que toute une gamme de conséquences juridiques du mariage s’appliqueraient
aux couples mariés du même sexe, notamment en
ce qui concerne le partage du patrimoine à la dissolution du mariage. Ces effets sont toutefois de
nature accessoire et ne touchent pas l’essence des
pouvoirs relatifs à la célébration du mariage ou à la
propriété et aux droits civils. Les effets accessoires
d’une loi fédérale dans une sphère de compétence
provinciale sont acceptables dans la mesure où, de
par leur caractère véritable, ils ne se rapportent pas à
une rubrique de compétence provinciale (AttorneyGeneral of Saskatchewan c. Attorney-General of
Canada, [1949] 2 D.L.R. 145 (C.P.), p. 152).

33

Our law has always recognized that some conjugal relationships are based on marital status, while
others are not. The provinces are vested with competence in respect of non-marital same-sex relationships, just as they are vested with competence

Notre droit a toujours reconnu que certaines relations conjugales sont fondées sur la qualité de personne mariée, alors que d’autres ne le sont pas. Les
provinces ont compétence sur les relations entre
personnes non mariées du même sexe, comme sur
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in respect of non-marital opposite-sex relationships
(via the power in respect of property and civil rights
under s. 92(13)). For instance, the province of Quebec
has established a civil union regime as a means for
individuals in committed conjugal relationships to
assume a host of rights and responsibilities: see the
Act instituting civil unions and establishing new
rules of ﬁliation, S.Q. 2002, c. 6. Marriage and civil
unions are two distinct ways in which couples can
express their commitment and structure their legal
obligations. Civil unions are a relationship short of
marriage and are, therefore, provincially regulated.
The authority to legislate in respect of such conjugal relationships cannot, however, extend to marriage. If we accept that provincial competence in
respect of same-sex relationships includes samesex marriage, then we must also accept that provincial competence in respect of opposite-sex relationships includes opposite-sex marriage. This is clearly
not the case. Likewise, the scope of the provincial
power in respect of solemnization cannot reasonably
be extended so as to grant jurisdiction over same-sex
marriage to the provincial legislatures. Issues relating to solemnization arise only upon conferral of the
right to marry. Just as an opposite-sex couple’s ability to marry is not governed by s. 92(12), so a samesex couple’s ability to marry cannot be governed by
s. 92(12).

les relations entre personnes non mariées de sexe
opposé (en raison de la compétence en matière de
propriété et droits civils que leur attribue le par.
92(13)). Ainsi, la province de Québec a institué
un régime d’union civile pour permettre à des personnes engagées dans une relation conjugale d’acquérir toute une série de droits et de responsabilités :
voir la Loi instituant l’union civile et établissant de
nouvelles règles de ﬁliation, L.Q. 2002, ch. 6. Le
mariage et l’union civile sont deux institutions distinctes à l’intérieur desquelles les couples peuvent
exprimer leur engagement et structurer leurs obligations juridiques. L’union civile ne constitue pas tout
à fait un mariage et est donc régie par la province.
Le pouvoir de légiférer relativement à ce type de
relation conjugale ne saurait cependant s’étendre au
mariage. Si nous acceptions que la compétence provinciale sur les relations entre personnes du même
sexe inclut le mariage entre personnes du même
sexe, nous devrions aussi reconnaître que la compétence provinciale sur les relations entre personnes
de sexe opposé inclut le mariage entre personnes
de sexe opposé. Or, ce n’est manifestement pas le
cas. De même, la portée du pouvoir des provinces
en matière de célébration du mariage ne peut raisonnablement être étendue de façon à conférer compétence aux législatures provinciales en matière de
mariage entre personnes du même sexe. Les questions relatives à la célébration ne se posent qu’une
fois conféré le droit de contracter mariage. Le paragraphe 92(12) ne régit pas davantage la capacité de
se marier des couples du même sexe que celle des
couples de sexe opposé.

The principle of exhaustiveness, an essential characteristic of the federal distribution of
powers, ensures that the whole of legislative power,
whether exercised or merely potential, is distributed as between Parliament and the legislatures:
Attorney-General for Ontario v. Attorney-General
for Canada, [1912] A.C. 571 (P.C.) at p. 581; and
Attorney-General for Canada v. Attorney-General
for Ontario, [1937] A.C. 326 (P.C.). In essence, there
is no topic that cannot be legislated upon, though the
particulars of such legislation may be limited by, for
instance, the Charter. A jurisdictional challenge in
respect of any law is therefore limited to determining
to which head of power the law relates. Legislative

Le principe de l’exhaustivité, qui est une caractéristique essentielle du partage des compétences,
veut que la totalité des pouvoirs législatifs, exercés
ou simplement susceptibles de l’être, soient répartis entre le Parlement du Canada et les législatures provinciales : Attorney-General for Ontario
c. Attorney-General for Canada, [1912] A.C. 571
(C.P.), p. 581; et Attorney-General for Canada c.
Attorney-General for Ontario, [1937] A.C. 326
(C.P.). Cela veut dire qu’il n’existe essentiellement
aucun sujet à l’égard duquel une loi ne puisse être
édictée, bien que la teneur particulière de cette loi
puisse être limitée, par exemple, par la Charte.
La question de la compétence d’édicter une loi se
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competence over same-sex marriage must be vested
in either Parliament or the legislatures. Neither s.
92(12) nor s. 92(13) can accommodate this matter.
Given that a legislative void is precluded, s. 91(26)
most aptly subsumes it.

(2) Section 2 of the Proposed Act
35

Section 2 of the Proposed Act provides:

The Court
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réduit donc à déterminer à quelle rubrique de compétence elle se rapporte. La compétence législative
relative au mariage entre personnes du même sexe
appartient donc nécessairement soit au Parlement,
soit aux législatures provinciales. Ni le par. 92(12)
ni le par. 92(13) ne peuvent inclure ce sujet.
L’absence de compétence législative en la matière
étant exclue, c’est le par. 91(26) qui est le plus apte
à l’englober.
(2) Article 2 de la Loi proposée
L’article 2 de la Loi proposée est libellé comme
suit :

2. Nothing in this Act affects the freedom of ofﬁcials
of religious groups to refuse to perform marriages that
are not in accordance with their religious beliefs.

2. La présente loi est sans effet sur la liberté des autorités religieuses de refuser de procéder à des mariages
non conformes à leurs croyances religieuses.

36

Section 2 of the Proposed Act relates to those
who may (or must) perform marriages. Legislative
competence over the performance or solemnization
of marriage is exclusively allocated to the provinces
under s. 92(12) of the Constitution Act, 1867.

L’article 2 de la Loi proposée traite des personnes
qui peuvent (ou doivent) procéder aux mariages. La
compétence législative relative à la célébration des
mariages est attribuée exclusivement aux provinces par le par. 92(12) de la Loi constitutionnelle de
1867.

37

The Attorney General of Canada suggests that s.
2 of the Proposed Act is declaratory, merely making
clear Parliament’s intention that other provisions
of the Proposed Act not be read in a manner that
trenches on the provinces’ jurisdiction over the solemnization of marriage. The provision might be
seen as an attempt to reassure the provinces and
to assuage the concerns of religious ofﬁcials who
perform marriages. However worthy of attention
these concerns are, only the provinces may legislate exemptions to existing solemnization requirements, as any such exemption necessarily relates
to the “solemnization of marriage” under s. 92(12).
Section 2 of the Proposed Act is therefore ultra vires
Parliament.

Le procureur général du Canada soutient que
l’art. 2 de la Loi proposée est de nature déclaratoire,
en ce qu’il précise simplement que le Parlement ne
veut pas que les autres dispositions de la Loi proposée soient interprétées de façon à empiéter sur la
compétence provinciale en matière de célébration
du mariage. Cet article peut être perçu comme un
effort en vue de rassurer les provinces et d’apaiser les craintes des autorités religieuses qui procèdent à des mariages. Si dignes d’attention soient
ces préoccupations, seules les provinces peuvent
édicter des exemptions aux règles en vigueur en
matière de célébration, car de telles exemptions
se rapportent nécessairement à la « célébration du
mariage » visée au par. 92(12). L’article 2 de la Loi
proposée ne relève donc pas de la compétence du
Parlement.

38

While it is true that Parliament has exclusive
jurisdiction to enact declaratory legislation relating to the interpretation of its own statutes, such
declaratory provisions can have no bearing on the

Certes, le Parlement a compétence exclusive
pour édicter des dispositions déclaratoires concernant l’interprétation de ses propres lois, mais de
telles dispositions ne peuvent avoir aucun effet sur
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constitutional division of legislative authority. That
is a matter to be determined, should the need arise,
by the courts. It follows that a federal provision
seeking to ensure that the Act within which it is situated is not interpreted so as to trench on provincial
powers can have no effect and is superﬂuous.

le partage constitutionnel des compétences législatives. C’est aux tribunaux qu’il appartient de trancher
cette question, lorsqu’elle se pose. Par conséquent,
une disposition fédérale visant à garantir que la loi
dans laquelle elle s’insère ne sera pas interprétée de
façon à empiéter sur les pouvoirs des provinces est
sans effet et superﬂue.

The Court is asked in Question 1 whether s. 2
of the Proposed Act is within the exclusive legislative competence of Parliament. Because s. 2 of the
Proposed Act relates to a subject matter allocated to
the provinces, it follows that it does not fall within
the exclusive legislative competence of Parliament.
The answer to the second part of the ﬁrst question
must therefore be “no”.

La Question 1 demande à la Cour de déterminer
si l’art. 2 de la Loi proposée relève de la compétence
exclusive du Parlement du Canada. Comme l’art. 2
de la Loi proposée se rapporte à un sujet attribué
aux provinces, il ne relève pas de la compétence
exclusive du Parlement du Canada. En conséquence,
la réponse à la deuxième partie de la première question doit être « non ».

B. Question 2: Is Section 1 of the Proposed Act,
Which Extends Capacity to Marry to Persons
of the Same Sex, Consistent With the Charter?

B. Question 2 : L’article 1 de la Loi proposée, qui
accorde aux personnes du même sexe la capacité de se marier, est-il conforme à la Charte?

To determine whether a provision is consistent
with the Charter, it is ﬁrst necessary to ascertain
whether its purpose or effect is to curtail a Charter
right: R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R.
295, at p. 331. If so, the further question arises of
whether the curtailment is justiﬁed under s. 1 of the
Charter.

Pour déterminer si une disposition législative est
conforme à la Charte, il faut d’abord vériﬁer si son
objet ou son effet portent atteinte à un droit garanti
par la Charte : R. c. Big M Drug Mart Ltd., [1985] 1
R.C.S. 295, p. 331. Dans l’afﬁrmative, il faut ensuite
décider si cette atteinte est justiﬁée au sens de l’article premier de la Charte.

(1) Purpose of Section 1 of the Proposed Act

39

40

(1) L’objet de l’art. 1 de la Loi proposée

The purpose of s. 1 of the Proposed Act is to
extend the right to civil marriage to same-sex couples. The course of events outlined below in relation
to Question 4 suggests that the provision is a direct
legislative response to the ﬁndings of several courts
that the opposite-sex requirement for civil marriage
violates the equality guarantee enshrined in s. 15(1)
of the Charter: see EGALE Canada Inc. v. Canada
(Attorney General) (2003), 225 D.L.R. (4th) 472,
2003 BCCA 251; Halpern v. Canada (Attorney
General) (2003), 65 O.R. (3d) 161 (C.A.); and
Hendricks v. Québec (Procureur général), [2002]
R.J.Q. 2506 (Sup. Ct.).

L’article 1 de la Loi proposée a pour objet d’accorder aux couples du même sexe le droit de se
marier civilement. Les événements décrits plus loin,
à la Question 4, laissent croire que ses rédacteurs
ont voulu répondre directement, par voie législative,
aux décisions de plusieurs tribunaux qui ont statué
que l’exigence selon laquelle seules deux personnes
de sexe opposé peuvent se marier civilement porte
atteinte au droit à l’égalité garanti par le par. 15(1)
de la Charte : voir EGALE Canada Inc. c. Canada
(Attorney General) (2003), 225 D.L.R. (4th) 472,
2003 BCCA 251; Halpern c. Canada (Procureur
général) (2003), 65 O.R. (3d) 201 (C.A.); et
Hendricks c. Québec (Procureur général), [2002]
R.J.Q. 2506 (C.S.).

41

The preamble to the Proposed Act is also instructive. The Act’s stated purpose is to ensure that civil

Le préambule de la Loi proposée est aussi révélateur. L’objet déclaré de la loi consiste à assurer

42
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marriage as a legal institution is consistent with the
Charter:
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la conformité de l’institution juridique du mariage
avec la Charte :
Attendu :

43

.

.

.

que, dans l’esprit de la Charte canadienne des droits et
libertés et des valeurs de tolérance, de respect et d’égalité, les couples du même sexe devraient avoir la possibilité de se marier civilement;

AND WHEREAS everyone has the freedom of conscience and religion under the Canadian Charter of
Rights and Freedoms and ofﬁcials of religious groups
are free to refuse to perform marriages that are not in
accordance with their religious beliefs;

que chacun a, en vertu de la Charte, la liberté de conscience et de religion, et que les autorités religieuses ont
toute liberté pour refuser de procéder à des mariages non
conformes à leurs croyances religieuses,

Turning to the substance of the provision itself,
we note that s. 1 embodies the government’s policy
stance in relation to the s. 15(1) equality concerns of
same-sex couples. This, combined with the circumstances giving rise to the Proposed Act and with the
preamble thereto, points unequivocally to a purpose
which, far from violating the Charter, ﬂows from it.

En ce qui a trait au fond de la disposition même,
nous constatons que l’art. 1 exprime la position du
gouvernement relativement aux prétentions des couples du même sexe concernant le droit à l’égalité
garanti par le par. 15(1). Cette position, combinée
aux circonstances à l’origine de la Loi proposée et
à son préambule, indique sans équivoque que l’objet
de la loi, loin de contrevenir à la Charte, découle de
celle-ci.

Section 1 of the Proposed Act was impugned
before this Court on the basis that, in its effect, it
violates ss. 15(1) and 2(a) of the Charter.
(a) Section 15(1): Equality

45

.

WHEREAS, in order to reﬂect values of tolerance,
respect and equality consistent with the Canadian
Charter of Rights and Freedoms, access to marriage for
civil purposes should be extended to couples of the same
sex;

(2) Effect of Section 1 of the Proposed Act
44

.

Some interveners submit that the mere legislative recognition of the right of same-sex couples to marry would have the effect of discriminating against (1) religious groups who do not
recognize the right of same-sex couples to marry
(religiously) and/or (2) opposite-sex married couples. No submissions have been made as to how
the Proposed Act, in its effect, might be seen to
draw a distinction for the purposes of s. 15, nor
can the Court surmise how it might be seen to do
so. It withholds no beneﬁts, nor does it impose
burdens on a differential basis. It therefore fails
to meet the threshold requirement of the s. 15(1)
analysis laid down in Law v. Canada (Minister

(2) Effet de l’art. 1 de la Loi proposée
Devant la Cour, les attaques dirigées contre l’art.
1 de la Loi proposée s’appuient sur la prétention que
cet article, par ses effets, contrevient au par. 15(1) et
à l’al. 2a) de la Charte.
a) Paragraphe 15(1) : Le droit à l’égalité
Certains intervenants soutiennent que la simple
reconnaissance législative du droit des couples du
même sexe de contracter mariage aurait un effet discriminatoire (1) contre les groupes religieux qui ne
reconnaissent pas aux personnes du même sexe le
droit de se marier (religieusement) et (2) contre les
couples mariés de sexe opposé. Aucun argument n’a
été présenté — et la Cour ne peut échafauder aucune
hypothèse — pour expliquer en quoi la Loi proposée
pourrait, de par ses effets, être perçue comme établissant une distinction visée par l’art. 15 : elle n’empêche l’accès à aucun avantage, ni n’impose aucun
fardeau sur le fondement d’une différence. Elle ne
remplit donc pas la condition préliminaire pour que
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of Employment and Immigration), [1999] 1 S.C.R.
497.

le par. 15(1) trouve application selon les critères établis dans Law c. Canada (Ministre de l’Emploi et de
l’Immigration), [1999] 1 R.C.S. 497.

The mere recognition of the equality rights of one
group cannot, in itself, constitute a violation of the
rights of another. The promotion of Charter rights
and values enriches our society as a whole and the
furtherance of those rights cannot undermine the
very principles the Charter was meant to foster.

La simple reconnaissance du droit à l’égalité d’un
groupe ne peut, en soi, porter atteinte aux droits d’un
autre groupe. L’avancement des droits et valeurs
consacrés par la Charte proﬁte à l’ensemble de la
société et l’afﬁrmation de ces droits ne peut à elle
seule aller à l’encontre des principes mêmes que la
Charte est censée promouvoir.

(b) Section 2(a): Religion

46

b) Alinéa 2a) : La liberté de religion

The question at this stage is whether s. 1 of the
proposed legislation, considered in terms of its
effects, is consistent with the guarantee of freedom
of religion under s. 2(a) of the Charter. It is argued
that the effect of the Proposed Act may violate freedom of religion in three ways: (1) the Proposed Act
will have the effect of imposing a dominant social
ethos and will thus limit the freedom to hold religious beliefs to the contrary; (2) the Proposed Act
will have the effect of forcing religious ofﬁcials to
perform same-sex marriages; and (3) the Proposed
Act will create a “collision of rights” in spheres other
than that of the solemnization of marriages by religious ofﬁcials.

Il faut maintenant déterminer si, de par ses effets,
l’art. 1 de la loi proposée est conforme à la liberté de
religion garantie par l’al. 2a) de la Charte. Selon les
arguments présentés, la Loi proposée pourrait avoir
un effet attentatoire à la liberté de religion à trois
égards : (1) la Loi proposée aurait pour effet d’imposer un éthos social dominant et de limiter ainsi
la liberté d’adhérer à des croyances religieuses contraires; (2) la Loi proposée aurait pour effet de contraindre les autorités religieuses à marier deux personnes du même sexe; (3) la Loi proposée créerait
une « collision des droits » dans d’autres domaines
que la célébration du mariage par les autorités religieuses.

47

The ﬁrst allegation of infringement says in
essence that equality of access to a civil institution
like marriage may not only conﬂict with the views
of those who are in disagreement, but may also violate their legal rights. This amounts to saying that
the mere conferral of rights upon one group can
constitute a violation of the rights of another. This
argument was discussed above in relation to s. 15(1)
and was rejected.

La première allégation veut essentiellement que
l’égalité d’accès à une institution civile comme le
mariage puisse non seulement heurter les opinions
des personnes qui s’y opposent, mais encore porter
atteinte aux droits que la loi leur reconnaît. Cela
revient à dire que le simple fait d’attribuer des droits
à un groupe peut constituer une atteinte aux droits
d’un autre groupe. Nous avons déjà étudié cet argument relativement au par. 15(1) et nous l’avons rejeté.

48

The second allegation of infringement, namely
the allegation that religious ofﬁcials would be compelled to perform same-sex marriages contrary to
their religious beliefs, will be addressed below in
relation to Question 3.

La deuxième allégation, à savoir la possibilité que
les autorités religieuses soient contraintes de marier
des personnes du même sexe contrairement à leurs
croyances religieuses, sera examinée plus loin lors
de l’étude de la Question 3.

49

This leaves the issue of whether the Proposed Act
will create an impermissible collision of rights. The
potential for a collision of rights does not necessarily imply unconstitutionality. The collision between
rights must be approached on the contextual facts

Il ne reste donc à examiner que l’allégation
selon laquelle la Loi proposée crée une collision
inadmissible entre plusieurs droits. La possibilité d’une collision des droits n’emporte pas nécessairement inconstitutionnalité. La collision entre
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of actual conﬂicts. The ﬁrst question is whether the
rights alleged to conﬂict can be reconciled: Trinity
Western University v. British Columbia College
of Teachers, [2001] 1 S.C.R. 772, 2001 SCC 31, at
para. 29. Where the rights cannot be reconciled, a
true conﬂict of rights is made out. In such cases,
the Court will ﬁnd a limit on religious freedom
and go on to balance the interests at stake under
s. 1 of the Charter: Ross v. New Brunswick School
District No. 15, [1996] 1 S.C.R. 825, at paras. 73-74.
In both steps, the Court must proceed on the basis
that the Charter does not create a hierarchy of rights
(Dagenais v. Canadian Broadcasting Corp., [1994]
3 S.C.R. 835, at p. 877) and that the right to religious freedom enshrined in s. 2(a) of the Charter
is expansive.

plusieurs droits doit être envisagée dans le contexte
factuel de conﬂits réels. Il faut d’abord déterminer si les droits censément en conﬂit peuvent être
conciliés : Université Trinity Western c. British
Columbia College of Teachers, [2001] 1 R.C.S. 772,
2001 CSC 31, par. 29. Lorsque les droits en cause
sont inconciliables, il y a véritablement conﬂit.
En pareil cas, la Cour conclura à l’existence d’une
limite à la liberté de religion et soupèsera les intérêts en cause en application de l’article premier de la
Charte : Ross c. Conseil scolaire du district no 15
du Nouveau-Brunswick, [1996] 1 R.C.S. 825, par.
73-74. La Cour doit procéder à ces deux étapes en
tenant compte du principe que la Charte n’établit
pas de hiérarchie des droits (Dagenais c. Société
Radio-Canada, [1994] 3 R.C.S. 835, p. 877) et
que la liberté de religion garantie par l’al. 2a) de la
Charte a une portée étendue.

Here, we encounter difﬁculty at the ﬁrst stage.
The Proposed Act has not been passed, much less
implemented. Therefore, the alleged collision of
rights is purely abstract. There is no factual context. In such circumstances, it would be improper to
assess whether the Proposed Act, if adopted, would
create an impermissible collision of rights in as
yet undeﬁned spheres. As we stated in MacKay v.
Manitoba, [1989] 2 S.C.R. 357, at p. 361:

En l’occurrence, c’est la première étape qui pose
problème. La Loi proposée n’a pas encore été adoptée, et encore moins mise en application. Par conséquent, la collision des droits appréhendée est purement abstraite. Nous ne disposons d’aucun contexte
factuel. Dans les circonstances, il serait inapproprié de se demander si la Loi proposée, en supposant qu’elle soit édictée, engendrerait une collision
des droits inadmissible dans des domaines encore à
déﬁnir. Comme nous l’avons afﬁrmé dans MacKay
c. Manitoba, [1989] 2 R.C.S. 357, p. 361 :

Charter decisions should not and must not be made
in a factual vacuum. To attempt to do so would trivialize
the Charter and inevitably result in ill-considered opinions. The presentation of facts is not, as stated by the
respondent, a mere technicality; rather, it is essential to a
proper consideration of Charter issues.

Les décisions relatives à la Charte ne doivent pas être
rendues dans un vide factuel. Essayer de le faire banaliserait la Charte et produirait inévitablement des opinions
mal motivées. La présentation des faits n’est pas, comme
l’a dit l’intimé, une simple formalité; au contraire, elle est
essentielle à un bon examen des questions relatives à la
Charte.

The right to same-sex marriage conferred by
the Proposed Act may conﬂict with the right to
freedom of religion if the Act becomes law, as
suggested by the hypothetical scenarios presented
by several interveners. However, the jurisprudence
conﬁrms that many if not all such conﬂicts will be
resolved within the Charter, by the delineation of
rights prescribed by the cases relating to s. 2(a).
Conﬂicts of rights do not imply conﬂict with the
Charter; rather the resolution of such conﬂicts
generally occurs within the ambit of the Charter

À la suite de l’adoption éventuelle de la Loi proposée, il est possible que le droit de se marier qu’elle
confère aux couples du même sexe entre en conﬂit avec le droit à la liberté de religion, comme le
laissent croire les scénarios hypothétiques évoqués
par plusieurs intervenants. Toutefois, la jurisprudence conﬁrme que bon nombre, sinon la totalité
de ces conﬂits pourront être résolus à l’aide de la
Charte même, par la délimitation des droits requise
par la jurisprudence portant sur l’al. 2a). Un conﬂit
des droits n’emporte pas nécessairement l’existence
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itself by way of internal balancing and delineation.

d’un conﬂit avec la Charte; il peut généralement, au
contraire, être résolu à l’aide de la Charte même,
au moyen de la déﬁnition et de la mise en équilibre
internes des droits en cause.

The protection of freedom of religion afforded by
s. 2(a) of the Charter is broad and jealously guarded
in our Charter jurisprudence. We note that should
impermissible conﬂicts occur, the provision at issue
will by deﬁnition fail the justiﬁcation test under s. 1
of the Charter and will be of no force or effect under
s. 52 of the Constitution Act, 1982. In this case the
conﬂict will cease to exist.

La protection de la liberté de religion offerte
par l’al. 2a) de la Charte a une portée étendue et la
jurisprudence de notre Cour sur la Charte la défend
jalousement. Soulignons que, si un conﬂit inadmissible survenait, la disposition en cause ne pourrait,
par déﬁnition, se justiﬁer au sens de l’article premier
de la Charte et serait inopérante par application de
l’art. 52 de la Loi constitutionnelle de 1982. Le conﬂit cesserait alors d’exister.

53

In summary, the potential for collision of rights
raised by s. 1 of the Proposed Act has not been
shown on this reference to violate the Charter. It has
not been shown that impermissible conﬂicts — conﬂicts incapable of resolution under s. 2(a) — will
arise.

En résumé, il n’a pas été démontré dans le cadre
du renvoi que le risque de collision des droits engendré par l’art. 1 de la Loi proposée porte atteinte à
la liberté de religion garantie par la Charte. Il n’a
pas été démontré que des conﬂits inadmissibles —
qui ne peuvent être résolus par l’application de l’al.
2a) — surgiront.

54

C. Question 3: Does the Freedom of Religion
Guaranteed by Section 2(a) of the Charter
Protect Religious Ofﬁcials From Being
Compelled to Perform Same-Sex Marriages
Contrary to Their Religious Beliefs?

C. Question 3 : La liberté de religion, que garantit
l’al. 2a) de la Charte, protège-t-elle les autorités religieuses de la contrainte d’avoir à marier
deux personnes du même sexe contrairement à
leurs croyances religieuses?

The Proposed Act is limited in its effect to marriage for civil purposes: see s. 1. It cannot be interpreted as affecting religious marriage or its solemnization. However, Question 3 is formulated
broadly and without reference to the Proposed Act.
We therefore consider this question as it applies to
the performance, by religious ofﬁcials, of both religious and civil marriages. We also must consider
the question to mean “compelled by the state” to
perform, since s. 2(a) relates only to state action;
the protection of freedom of religion against private actions is not within the ambit of this question. We note that it would be for the Provinces, in
the exercise of their power over the solemnization
of marriage, to legislate in a way that protects the
rights of religious ofﬁcials while providing for solemnization of same-sex marriage. It should also be
noted that human rights codes must be interpreted
and applied in a manner that respects the broad

L’effet de la Loi proposée est limité au mariage
sur le plan civil : voir l’art. 1. Elle ne peut être interprétée comme ayant une incidence sur le mariage
religieux ou sa célébration. Toutefois, la Question 3
est formulée en termes larges, sans mention de la
Loi proposée. Nous considérons donc qu’elle vise le
rôle des autorités religieuses en ce qui concerne tant
les mariages civils que les mariages religieux. Nous
devons aussi considérer que la contrainte en cause
s’entend de celle qui serait « imposée par l’État »,
étant donné que l’al. 2a) ne vise que les mesures étatiques; la présente question ne s’étend pas à la protection de la liberté de religion contre les actes privés.
Nous soulignons qu’il reviendrait aux provinces,
dans l’exercice de leur pouvoir relatif à la célébration du mariage, de protéger les droits des autorités
religieuses en légiférant relativement à la célébration des mariages entre personnes du même sexe. Il
faut aussi signaler que les codes en matière de droits
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protection granted to religious freedom under the
Charter.

de la personne doivent être interprétés et appliqués
dans le respect de la vaste protection accordée par la
Charte à la liberté de religion.
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Against this background, we return to the question. The concern here is that if the Proposed Act
were adopted, religious ofﬁcials could be required
to perform same-sex marriages contrary to their
religious beliefs. Absent state compulsion on religious ofﬁcials, this conjecture does not engage the
Charter. If a promulgated statute were to enact compulsion, we conclude that such compulsion would
almost certainly run afoul of the Charter guarantee
of freedom of religion, given the expansive protection afforded to religion by s. 2(a) of the Charter.

Ce contexte précisé, revenons maintenant à la
question qui nous est posée. En l’occurrence, on
craint que, si la Loi proposée est adoptée, les autorités religieuses puissent être contraintes de marier
deux personnes du même sexe contrairement à
leurs croyances religieuses. En l’absence de contrainte imposée par l’État aux autorités religieuses,
cette hypothèse ne donne pas lieu à l’application de
la Charte. Toutefois, si une loi leur imposant cette
contrainte était promulguée, nous concluons qu’elle
serait presque assurément contraire à la liberté de
religion garantie par la Charte, compte tenu de la
protection étendue accordée à la liberté de religion
par l’al. 2a) de la Charte.
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The right to freedom of religion enshrined in s.
2(a) of the Charter encompasses the right to believe
and entertain the religious beliefs of one’s choice,
the right to declare one’s religious beliefs openly
and the right to manifest religious belief by worship,
teaching, dissemination and religious practice: Big
M Drug Mart, supra, at pp. 336-37. The performance of religious rites is a fundamental aspect of
religious practice.

Le droit à la liberté de religion consacré à l’al.
2a) de la Charte englobe le droit de croire ce que
l’on veut en matière religieuse, le droit de professer
ouvertement nos croyances religieuses et le droit de
les manifester par leur enseignement et leur propagation, par la pratique religieuse et par le culte : Big M
Drug Mart, précité, p. 336-337. L’accomplissement
de rites religieux représente un aspect fondamental
de la pratique religieuse.
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It therefore seems clear that state compulsion on
religious ofﬁcials to perform same-sex marriages
contrary to their religious beliefs would violate the
guarantee of freedom of religion under s. 2(a) of the
Charter. It also seems apparent that, absent exceptional circumstances which we cannot at present
foresee, such a violation could not be justiﬁed under
s. 1 of the Charter.

Il semble donc clair que le fait d’obliger les autorités religieuses à marier des personnes du même sexe
contrairement à leurs croyances religieuses porterait atteinte à la liberté de religion garantie à l’al.
2a) de la Charte. Il semble aussi qu’en l’absence de
circonstances exceptionnelles — que nous ne pouvons pas prévoir maintenant —, une telle atteinte ne
pourrait être justiﬁée au sens de l’article premier de
la Charte.
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The question we are asked to answer is conﬁned
to the performance of same-sex marriages by religious ofﬁcials. However, concerns were raised about
the compulsory use of sacred places for the celebration of such marriages and about being compelled to
otherwise assist in the celebration of same-sex marriages. The reasoning that leads us to conclude that
the guarantee of freedom of religion protects against
the compulsory celebration of same-sex marriages,

La question qui nous est soumise se limite à la
possibilité que les autorités religieuses soient contraintes de marier des personnes du même sexe.
Toutefois, des craintes ont été exprimées relativement à l’obligation de collaborer à de tels mariages,
notamment par l’utilisation forcée de lieux sacrés
pour leur célébration. Le raisonnement qui nous a
amenés à conclure que la liberté de religion protège
les autorités religieuses contre la contrainte d’avoir
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suggests that the same would hold for these concerns.

à marier deux personnes du même sexe nous porte à
croire que la même conclusion vaudrait à l’égard de
ces craintes.

Returning to the question before us, the Court
is of the opinion that, absent unique circumstances
with respect to which we will not speculate, the
guarantee of religious freedom in s. 2(a) of the
Charter is broad enough to protect religious ofﬁcials
from being compelled by the state to perform civil
or religious same-sex marriages that are contrary to
their religious beliefs.

Pour revenir à la question qui lui est soumise, la
Cour est d’avis que, en l’absence de circonstances
particulières que nous ne nous aventurerons pas à
imaginer, le droit à la liberté de religion garanti par
l’al. 2a) de la Charte a une portée assez étendue pour
protéger les autorités religieuses contre la possibilité
que l’État les contraigne à marier civilement ou religieusement deux personnes du même sexe contrairement à leurs croyances religieuses.

D. Question 4: Is the Opposite-Sex Requirement
for Marriage for Civil Purposes, as Established
by the Common Law and Set Out for Quebec
in Section 5 of the Federal Law–Civil Law
Harmonization Act, No. 1, Consistent With the
Charter?

D. Question 4 : L’exigence, sur le plan civil, selon
laquelle seules deux personnes de sexe opposé
peuvent se marier, prévue par la common law
et, pour le Québec, à l’art. 5 de la Loi d’harmonisation no 1 du droit fédéral avec le droit civil,
est-elle conforme à la Charte?

(1) Threshold Issue: Whether the Court Should
Answer Question 4

(1) Question préliminaire : La Cour devrait-elle
répondre à la Question 4?

The ﬁrst issue is whether this Court should answer
the fourth question, in the unique circumstances of
this reference. This issue must be approached on the
basis that the answer to Question 4 may be positive or
negative; the preliminary analysis of the discretion
not to answer a reference question cannot be predicated on a presumed outcome. The reference jurisdiction vested in this Court by s. 53 of the Supreme
Court Act is broad and has been interpreted liberally:
see, e.g., Secession Reference, supra. The Court has
rarely exercised its discretion not to answer a reference question reﬂecting its perception of the seriousness of its advisory role.

La Cour doit d’abord se demander si elle devrait
répondre à la quatrième question dans les circonstances particulières du présent renvoi. Elle doit pour
ce faire considérer que la réponse à la Question 4
pourrait être soit afﬁrmative, soit négative; lorsqu’elle détermine, à titre préliminaire, si elle doit
exercer son pouvoir discrétionnaire de refuser de
répondre à une question posée dans un renvoi, la
Cour ne peut en effet présumer de la réponse à cette
question. Le pouvoir d’étudier un renvoi que l’art. 53
de la Loi sur la Cour suprême confère à la Cour a
une portée étendue et a été interprété libéralement :
voir, par exemple, Renvoi relatif à la sécession du
Québec, précité. La Cour a rarement exercé son
pouvoir discrétionnaire de refuser de répondre à une
question posée dans un renvoi, ce qui témoigne de
l’importance qu’elle attache à ses attributions consultatives.
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Despite this, the Court may decline to answer reference questions where to do so would be inappropriate, either because the question lacks sufﬁcient
legal content (which is not the case here) or because
attempting to answer it would for other reasons be
problematic.

La Cour peut néanmoins refuser de répondre à
une question posée dans un renvoi lorsqu’elle juge
qu’il serait inapproprié d’y répondre, soit parce
que sa teneur n’est pas sufﬁsamment juridique (ce
qui n’est pas le cas en l’occurrence), soit parce que
tenter d’y répondre créerait des problèmes à d’autres
égards.
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In the Secession Reference, supra, at para.
30, we noted that instances where the Court has
refused to answer reference questions on grounds
other than lack of legal content tend to fall into
two broad categories: (1) where the question is too
ambiguous or imprecise to allow an accurate
answer: see, e.g., Reference re Goods and Services
Tax, [1992] 2 S.C.R. 445, at p. 485; and Reference
re Remuneration of Judges of the Provincial Court
of Prince Edward Island, [1997] 3 S.C.R. 3, at para.
256; and (2) where the parties have not provided
the Court with sufﬁcient information to provide a
complete answer: see, e.g., Reference re Authority
of Parliament in relation to the Upper House,
[1980] 1 S.C.R. 54, at pp. 75-77; and Reference re
Remuneration of Judges of the Provincial Court of
Prince Edward Island, at para. 257. These categories highlight two important considerations, but are
not exhaustive.

Dans le Renvoi relatif à la sécession du Québec,
précité, par. 30, nous avons souligné que les cas dans
lesquels la Cour a refusé de répondre à une question posée dans un renvoi pour un autre motif que le
fait qu’elle ne présente pas un aspect sufﬁsamment
juridique peuvent être classés en deux grandes catégories : (1) la question est trop imprécise ou ambiguë pour qu’il soit possible d’y apporter une réponse
exacte : voir, par exemple, Renvoi relatif à la taxe
sur les produits et services, [1992] 2 R.C.S. 445, p.
485; et Renvoi relatif à la rémunération des juges
de la Cour provinciale de l’Île-du-Prince-Édouard,
[1997] 3 R.C.S. 3, par. 256; (2) les parties n’ont pas
fourni sufﬁsamment d’information pour permettre à
la Cour de donner une réponse complète : voir, par
exemple, Renvoi : Compétence du Parlement relativement à la Chambre haute, [1980] 1 R.C.S. 54, p.
75-77; et Renvoi relatif à la rémunération des juges
de la Cour provinciale de l’Île-du-Prince-Édouard,
par. 257. Ces catégories mettent en relief deux considérations importantes, mais elles ne sont pas exhaustives.
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A unique set of circumstances is raised by
Question 4, the combined effect of which persuades
the Court that it would be unwise and inappropriate
to answer the question.

La Question 4 met en cause un ensemble unique
de circonstances dont l’effet combiné nous convainc
qu’il ne serait ni sage ni approprié d’y répondre.
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The ﬁrst consideration on the issue of whether
this Court should answer the fourth question is
the government’s stated position that it will proceed by way of legislative enactment, regardless of
what answer we give to this question. In oral argument, counsel reiterated the government’s unequivocal intention to introduce legislation in relation
to same-sex marriage, regardless of the answer to
Question 4. The government has clearly accepted
the rulings of lower courts on this question and has
adopted their position as its own. The common law
deﬁnition of marriage in ﬁve provinces and one territory no longer imports an opposite-sex requirement. In addition, s. 5 of the Federal Law–Civil
Law Harmonization Act, No. 1, S.C. 2001, c. 4, no
longer imports an opposite-sex requirement. Given
the government’s stated commitment to this course
of action, an opinion on the constitutionality of
an opposite-sex requirement for marriage serves
no legal purpose. On the other hand, answering

La première considération à prendre en compte
pour décider si la Cour devrait répondre à la quatrième question est la volonté exprimée par le gouvernement d’agir, en empruntant la voie législative,
peu importe la réponse de la Cour à cette question.
Lors de la plaidoirie orale, les avocats ont réitéré
l’intention non équivoque du gouvernement de prendre des mesures législatives relativement au mariage
entre personnes du même sexe, sans égard à la
réponse donnée à la Question 4. Le gouvernement
a clairement accepté les conclusions des juridictions
inférieures sur cette question et les a faites siennes.
Dans cinq provinces et un territoire, la déﬁnition du
mariage en common law ne comporte plus la condition que les époux soient de sexe opposé. Cette
même exigence énoncée à l’art. 5 de la Loi d’harmonisation no 1 du droit fédéral avec le droit civil,
L.C. 2001, ch. 4, a aussi disparu. Étant donné l’engagement pris ouvertement par le gouvernement en ce
sens, un avis sur la constitutionnalité de l’exigence
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selon laquelle seules deux personnes de sexe opposé
peuvent se marier ne serait d’aucune utilité sur le
plan juridique. Par contre, le fait de répondre à cette
question pourrait entraîner de graves conséquences négatives, ce qui nous amène au point suivant.

The second consideration is that the parties to
previous litigation have now relied upon the ﬁnality of the judgments they obtained through the court
process. In the circumstances, their vested rights
outweigh any beneﬁt accruing from an answer to
Question 4. Moreover, other same-sex couples acted
on the ﬁnality of EGALE, Halpern and Hendricks to
marry, relying on the Attorney General of Canada’s
adoption of the result in those cases. While the
effects of the EGALE and Hendricks decisions were
initially suspended, the suspensions were lifted with
the consent of the Attorney General. As a result of
these developments, same-sex marriages have generally come to be viewed as legal and have been
regularly taking place in British Columbia, Ontario
and Quebec. Since this reference was initiated, the
opposite-sex requirement for marriage has also been
struck down in the Yukon, Manitoba, Nova Scotia
and Saskatchewan: Dunbar v. Yukon, [2004] Y.J.
No. 61 (QL), 2004 YKSC 54; Vogel v. Canada
(Attorney General), [2004] M.J. No. 418 (QL) (Q.B.);
Boutilier v. Nova Scotia (Attorney General), [2004]
N.S.J. No. 357 (QL) (S.C.); and N.W. v. Canada
(Attorney General), [2004] S.J. No. 669 (QL), 2004
SKQB 434. In each of those instances, the Attorney
General of Canada conceded that the common law
deﬁnition of marriage was inconsistent with s. 15(1)
of the Charter and was not justiﬁable under s. 1, and
publicly adopted the position that the opposite-sex
requirement for marriage was unconstitutional.

La deuxième considération à prendre en compte
est le fait que les parties aux instances antérieures
ont pris des mesures en se fondant sur la ﬁnalité des
décisions judiciaires qu’elles ont obtenues. Dans les
circonstances, leurs droits acquis l’emportent sur
tout avantage pouvant découler d’une réponse à la
Question 4. De plus, d’autres couples du même sexe
ont, sur la foi de la ﬁnalité des jugements EGALE,
Halpern et Hendricks, décidé de se marier en se fondant sur l’acceptation du résultat de ces instances par
le procureur général du Canada. Bien que l’effet des
décisions EGALE et Hendricks ait été initialement
suspendu, ces suspensions ont été levées avec le consentement du procureur général. À la suite de ces
événements, les mariages entre personnes du même
sexe ont commencé à être généralement perçus
comme légaux et de tels mariages ont lieu assez fréquemment en Colombie-Britannique, en Ontario et
au Québec. Depuis la formation du présent renvoi, la
condition que les époux soient de sexe opposé a aussi
été supprimée au Yukon, au Manitoba, en NouvelleÉcosse et en Saskatchewan : Dunbar c. Yukon,
[2004] Y.J. No. 61 (QL), 2004 YKSC 54; Vogel c.
Canada (Attorney General), [2004] M.J. No. 418
(QL) (B.R.); Boutilier c. Nova Scotia (Attorney
General), [2004] N.S.J. No. 357 (QL) (C.S.); et
N.W. c. Canada (Attorney General), [2004] S.J. No.
669 (QL), 2004 SKQB 434. Dans chacune de ces
causes, le procureur général du Canada a admis que
la déﬁnition du mariage reconnue en common law
était incompatible avec le par. 15(1) de la Charte et
injustiﬁée au sens de l’article premier, et il a afﬁrmé
publiquement que la condition que les époux soient
de sexe opposé était inconstitutionnelle.
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As noted by this Court in Nova Scotia (Attorney
General) v. Walsh, [2002] 4 S.C.R. 325, 2002 SCC
83, at para. 43:

Pour reprendre les propos exprimés par la Cour
dans Nouvelle-Écosse (Procureur général) c. Walsh,
[2002] 4 R.C.S. 325, 2002 CSC 83, par. 43 :
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The decision to marry or not is intensely personal and
engages a complex interplay of social, political, religious,
and ﬁnancial considerations by the individual.

La décision de se marier ou de ne pas se marier est de
nature très personnelle et fait interagir, chez chaque personne, un ensemble complexe de considérations sociales,
politiques, religieuses et ﬁnancières.
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The parties in EGALE, Halpern and Hendricks have
made this intensely personal decision. They have
done so relying upon the ﬁnality of the judgments
concerning them. We are told that thousands of couples have now followed suit. There is no compelling
basis for jeopardizing acquired rights, which would
be a potential outcome of answering Question 4.

Les parties dans les affaires EGALE, Halpern et
Hendricks ont pris cette décision très personnelle.
Pour ce faire, elles se sont fondées sur la ﬁnalité
des jugements rendus à leur égard. On nous dit que
des milliers de couples ont maintenant suivi leur
exemple. Aucun motif impérieux ne justiﬁerait que
l’on mette en péril des droits maintenant acquis,
comme cela pourrait se produire si l’on répond à la
Question 4.
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There is no precedent for answering a reference
question which mirrors issues already disposed of
in lower courts where an appeal was available but
not pursued. Reference questions may, on occasion,
pertain to already adjudicated disputes: see, e.g.,
Reference re Truscott, [1967] S.C.R. 309; Reference
re Regina v. Cofﬁn, [1956] S.C.R. 191; Reference
re Minimum Wage Act of Saskatchewan, [1948]
S.C.R. 248; and Reference re Milgaard (Can.),
[1992] 1 S.C.R. 866. In those cases, however, no
appeal to the Supreme Court was possible, either
because leave to appeal had been denied (Truscott
and Milgaard) or because no right of appeal existed
(Cofﬁn and Minimum Wage Act of Saskatchewan).
The only instance that we are aware of where a reference was pursued in lieu of appeal is Reference
re Newfoundland Continental Shelf, [1984] 1 S.C.R.
86. That reference is also distinguishable: unlike the
instant reference, it was not a direct response to the
ﬁndings of a lower appellate court and the parties
involved in the prior proceedings had consented to
the use of the reference procedure.

Aucun précédent ne commande qu’il soit répondu
à une question qui est posée dans un renvoi et qui
fait écho à des points sur lesquels des juridictions
inférieures ont déjà statué dans des décisions qui
pouvaient être portées en appel, mais qui ne l’ont
pas été. Les questions posées dans un renvoi peuvent, à l’occasion, avoir déjà fait l’objet d’une instance et d’une décision judiciaire : voir, par exemple,
Reference re Truscott, [1967] R.C.S. 309; Reference
re Regina c. Cofﬁn, [1956] R.C.S. 191; Reference
re Minimum Wage Act of Saskatchewan, [1948]
R.C.S. 248, et Renvoi relatif à Milgaard (Can.),
[1992] 1 R.C.S. 866. Toutefois, dans ces affaires,
aucun appel à la Cour suprême n’était possible,
soit parce que l’autorisation d’appel avait été refusée (Truscott et Milgaard), soit parce qu’il n’existait pas de droit d’appel (Cofﬁn et Minimum Wage
Act of Saskatchewan). Le seul cas dont nous ayons
connaissance dans lequel un renvoi a été formé
plutôt qu’un appel est le Renvoi relatif au plateau
continental de Terre-Neuve, [1984] 1 R.C.S. 86. Ce
renvoi doit lui aussi être distingué du présent renvoi
parce que, contrairement à celui-ci, il n’avait pas été
formé en réaction directe aux conclusions tirées par
une juridiction d’appel inférieure et les parties aux
instances antérieures avaient consenti au choix de la
procédure de renvoi.
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The ﬁnal consideration is that answering this
question has the potential to undermine the government’s stated goal of achieving uniformity in respect
of civil marriage across Canada. There is no question that uniformity of the law is essential. This is
the very reason that Parliament was accorded legislative competence in respect of marriage under s.
91(26) of the Constitution Act, 1867. However, as
discussed, the government has already chosen to
address the question of uniformity by means of the

Enﬁn, il faut considérer que le fait de répondre
à cette question risquerait de compromettre le but
exprès du gouvernement d’uniformiser le droit en
matière de mariage civil dans l’ensemble du Canada.
Il ne fait aucun doute que l’uniformité du droit est
essentielle. C’est précisément pour cette raison que
la compétence législative relative au mariage a été
attribuée au Parlement au par. 91(26) de la Loi constitutionnelle de 1867. Toutefois, rappelons que le
gouvernement a déjà choisi de régler la question de
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Proposed Act, which we have found to be within
Parliament’s legislative competence and consistent
with the Charter. Answering the fourth question
will not assist further. Given that uniformity is to be
addressed legislatively, this rationale for answering
Question 4 fails to compel.

l’uniformité au moyen de la Loi proposée qui, selon
nos conclusions, relève de la compétence législative
du Parlement et est conforme à la Charte. Répondre
à la quatrième question ne donnerait rien de plus.
Comme la question de l’uniformité sera réglée
par voie législative, cette raison de répondre à la
Question 4 ne tient pas.

On the other hand, consideration of the fourth
question has the potential to undermine the uniformity that would be achieved by the adoption of
the proposed legislation. The uniformity argument
succeeds only if the answer to Question 4 is “no”.
By contrast, a “yes” answer would throw the law
into confusion. The decisions of the lower courts in
the matters giving rise to this reference are binding in their respective provinces. They would be cast
into doubt by an advisory opinion which expressed
a contrary view, even though it could not overturn
them. The result would be confusion, not uniformity.

Par ailleurs, l’examen de la quatrième question
risquerait de compromettre l’uniformité résultant de
l’adoption de la loi proposée. L’argument fondé sur
l’uniformité ne peut être retenu que si la réponse à la
Question 4 est « non ». À l’opposé, un « oui » créerait
la confusion sur le plan juridique. Les décisions des
juridictions inférieures dans les dossiers à l’origine
du présent renvoi ont force obligatoire dans les provinces où elles ont été rendues. Elles seraient mises
en doute si l’avis exprimé les contredisait, même s’il
ne peut les inﬁrmer. La formulation d’un avis engendrerait non pas l’uniformité, mais la confusion.
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In sum, a unique combination of factors is at play
in Question 4. The government has stated its intention to address the issue of same-sex marriage by
introducing legislation regardless of our opinion on
this question. The parties to previous litigation have
relied upon the ﬁnality of their judgments and have
acquired rights which in our view are entitled to protection. Finally, an answer to Question 4 would not
only fail to ensure uniformity of the law, but might
undermine it. These circumstances, weighed against
the hypothetical beneﬁt Parliament might derive
from an answer, convince the Court that it should
exercise its discretion not to answer Question 4.

Tout compte fait, une combinaison unique de facteurs est en jeu en ce qui a trait à la Question 4. Le
gouvernement a exprimé son intention d’agir relativement au mariage entre personnes du même sexe
en présentant un projet de loi, peu importe l’avis que
nous exprimerions sur cette question. Les parties
aux instances antérieures ont agi en se fondant sur la
ﬁnalité des jugements qu’elles avaient obtenus et ont
acquis des droits qui, à notre avis, doivent être protégés. Enﬁn, non seulement une réponse à la Question
4 ne permettrait pas d’assurer l’uniformité du droit,
mais elle pourrait compromettre cet objectif. Ces
circonstances, appréciées en regard de l’avantage
hypothétique que le Parlement pourrait tirer d’une
réponse, convainquent la Cour qu’elle doit exercer
son pouvoir discrétionnaire de refuser de répondre à
la Question 4.
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(2) The Substance of Question 4

(2) Le fond de la Question 4

For the reasons set out above, the Court exercises
its discretion not to answer this question.

Pour les motifs déjà exprimés, la Cour exerce son
pouvoir discrétionnaire de ne pas répondre à cette
question.

III. Conclusion

III. Conclusion

The Court answers the reference questions as follows:

La Cour donne les réponses suivantes aux questions posées dans le renvoi :
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Is the annexed Proposal for an Act respecting certain aspects of legal capacity for marriage for civil
purposes within the exclusive legislative authority
of the Parliament of Canada? If not, in what particular or particulars, and to what extent?

1.

Answer: With respect to s. 1: Yes. With respect
to s. 2: No.
2.

If the answer to question 1 is yes, is section 1 of the
proposal, which extends capacity to marry to persons of the same sex, consistent with the Canadian
Charter of Rights and Freedoms? If not, in what
particular or particulars, and to what extent?

Does the freedom of religion guaranteed by paragraph 2(a) of the Canadian Charter of Rights and
Freedoms protect religious ofﬁcials from being
compelled to perform a marriage between two persons of the same sex that is contrary to their religious beliefs?

2.
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Is the opposite-sex requirement for marriage for
civil purposes, as established by the common law
and set out for Quebec in section 5 of the Federal
Law–Civil Law Harmonization Act, No. 1, consistent with the Canadian Charter of Rights and
Freedoms? If not, in what particular or particulars
and to what extent?

La Proposition de loi concernant certaines conditions de fond du mariage civil, ci-jointe, relèvet-elle de la compétence exclusive du Parlement du
Canada? Dans la négative, à quel égard et dans
quelle mesure?

Si la réponse à la question 1 est afﬁrmative, l’article
1 de la proposition, qui accorde aux personnes du
même sexe la capacité de se marier, est-il conforme
à la Charte canadienne des droits et libertés? Dans
la négative, à quel égard et dans quelle mesure?

Réponse : Oui.
3.

Answer: Yes.
4.

[2004] 3 S.C.R.

Réponse : En ce qui concerne l’art. 1 : Oui. En
ce qui concerne l’art. 2 : Non.

Answer: Yes.
3.

The Court

La liberté de religion, que garantit l’alinéa 2a) de la
Charte canadienne des droits et libertés, protèget-elle les autorités religieuses de la contrainte d’avoir
à marier deux personnes du même sexe contrairement à leurs croyances religieuses?

Réponse : Oui.
4.

L’exigence, sur le plan civil, selon laquelle seules
deux personnes de sexe opposé peuvent se marier,
prévue par la common law et, pour le Québec, à l’article 5 de la Loi d’harmonisation no 1 du droit fédéral avec le droit civil, est-elle conforme à la Charte
canadienne des droits et libertés? Dans la négative,
à quel égard et dans quelle mesure?

Answer: The Court exercises its discretion not
to answer this question.

Réponse : La Cour exerce son pouvoir discrétionnaire de ne pas répondre à
cette question.

A number of interveners have sought costs. In
accordance with its usual practice on references
brought pursuant to s. 53(1) of the Supreme Court
Act, the Court denies the requests for costs.

Certains intervenants ont demandé que leurs
dépens leur soient adjugés. Conformément à sa pratique usuelle dans les renvois qui lui sont soumis en
vertu du par. 53(1) de la Loi sur la Cour suprême,
la Cour rejette leurs demandes concernant les
dépens.

The questions referred to were answered as follows:

Les questions posées dans le renvoi ont reçu les
réponses suivantes :

Question 1:

Question 1 : En ce qui concerne l’art. 1, oui. En ce
qui concerne l’art. 2, non.

With respect to s. 1, yes. With respect
to s. 2, no.

Question 2: Yes.

Question 2 : Oui.
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Question 3: Yes.

Question 3 : Oui.

Question 4: The Court exercises its discretion not
to answer this question.

Question 4 : La Cour exerce son pouvoir discrétionnaire de ne pas répondre à cette
question.
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[Indexed as: Rutherford v. Ontario (Deputy Registrar
General)]

81 O.R. (3d) 81

Ontario Superior Court of Justice,
Rivard J.
June 6, 2006

Charter of Rights and Freedoms -- Equality rights -- Lesbian
parents whose children were conceived through reproductive
technology seeking to have names of both co-mothers listed on
Statement of Live Birth -- Vital Statistics Act making this
impossible as it only permitted listing of one mother and one
father -- Non-biological fathers of children conceived through
reproductive technology being permitted to have their names
listed on Statement of Live Birth -- Provisions of Vital
Statistics Act discriminating on basis of sex and sexual
orientation -- Discrimination not being justified under s. 1 of
Charter -- Provisions being struck down and declaration of
invalidity being suspended for 12 months -- Canadian Charter of
Rights and Freedoms, s. 15(1) -- Constitution Act, 1982, s. 52
-- Vital Statistics Act, R.S.O. 1990, c. V.4.
Statutes -- Interpretation -- Interpretation of "father" in
Vital Statistics Act as including lesbian co-mother not being
possible -- Vital Statistics Act, R.S.O. 1990, c. V.4.
The applicants were lesbian parents. Their children were
conceived through anonymous donor insemination. They sought to
include the particulars of both parents entered on their
child's Statement of Live Birth. They brought an application
claiming that they were entitled to registration of accurate

2006 CanLII 19053 (ON SC)

Rutherford et al. v. Deputy Registrar General for the
Province of Ontario

Held, the application should be granted.
Pursuant to s. 4 of the CLRA, the declarations of parentage
sought by the applicants were granted during the course of the
application with the consent of the respondent.
The term "father" in the VSA cannot be read as a plural and
gender-neutral term in order to include lesbian co-mothers.
Despite the broad purpose of the VSA, there can only be two
parents according to the textual analysis: one mother and one
father. This is because the terms "mother" and "father" are
preceded throughout the VSA by "the". Even if the article "the"
were interpreted to mean a group of mothers or fathers, it is
implausible to interpret "father" as including women. To alter
the meaning of "father" to include non-biological lesbian comothers is stretching the plausible use of the expression.
Although s. 28(j) of the Interpretation Act, R.S.O. 1990, c.
I.11 says that a singular can be plural and a male term can
include females and vice versa, in this case it is a linguistic
implausibility to interpret "father" as including "mother".
Statutory interpretation was not the proper tool for granting
the co-mother applicants status as "mothers". [page82 ]
The Superior Court's parens patriae jurisdiction is available
in two situations: to fill a legislative gap, and on judicial
review. As the application for judicial review was rejected in
this case, parens patriae was only available if there was a gap
in the legislation. The fact that lesbian co-mothers are not
able to register under the VSA does not appear to be a mere
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particulars of their families under the Vital Statistics Act
(the "VSA") and declaration of parentage pursuant to the
Children's Law Reform Act, R.S.O. 1990, c. C.12 (the "CLRA"),
and urged a modern approach to the interpretation of both
statutes to accomplish this. In the alternative, they asked the
court to exercise its parens patriae jurisdiction to protect
the best interests of children born into lesbian families. In
the further alternative, they submitted that if the statutes
did not allow the relief sought, the VSA is unconstitutional as
it violates ss. 7 and 15 of the Canadian Charter of Rights and
Freedoms.

The impugned provisions violate s. 15(1) of the Charter. The
applicants could be characterized as lesbian co-mothers who
plan a pregnancy with a spouse using assistive reproductive
technology. The appropriate comparator group is heterosexual
non-biological fathers who plan a pregnancy with a spouse using
assistive reproductive technology. It is also appropriate to
compare the claimant children with children of heterosexual
non-biological fathers who planned their pregnancy using
reproductive technology. The applicants were denied equal
benefit of the law because they were denied presumptive proof
of parentage. Lesbian co-mothers who plan a pregnancy with a
spouse using reproductive technology are excluded by the
language of s. 9 of the VSA, unlike non-biological fathers who
plan a pregnancy with a spouse using reproductive technology.
The distinction is made on the grounds of sex and sexual
orientation. In the case of the child claimants, the
distinction is made on the basis of the sex and sexual
orientation of their parents. The existence of pre-existing
disadvantage and stereotype, the lack of correspondence between
the benefit and the needs of lesbian co-mothers who use
reproductive technology and their children, and the engagement
of core dignity interests mean that the VSA is discriminatory.
The violation of s. 15(1) of the Charter is not saved under s.
1 of the Charter. Assuming that the object of the VSA is
accurate and prompt recording of births and accepting for the
purpose of this case that this objective is pressing and
substantial, there is no rational connection between the
objective and the means chosen, as recognizing lesbian comothers need not be done to the exclusion of collecting
accurate biological information. The minimal impairment test is
not met. Once one gets past the idea that an individual can
have only two parents, then it is possible to see that the
government did have alternatives that would be less impairing
of the rights of lesbian co-parents but consistent with
maintaining a record of the biological particulars of
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gap; rather, it is part of a comprehensive scheme for birth
registration and recognition of parentage. It was the
legislature's intent that the primary source of recognition of
lesbian co-mothers would be through a declaration under the
CLRA or adoption.

It was appropriate to strike down the impugned legislation
while suspending the declaration of invalidity for 12 months to
provide the legislature with an opportunity to remedy the
constitutional defects.
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APPLICATION for judicial review of the decisions of the
Deputy Registrar General rejecting statements of live birth;
APPLICATION for a declaration that the provisions of the Vital
Statistics Act violate the Canadian Charter of Rights and
Freedoms.

Martha McCarthy and Joanna Radbord, for applicants.
Vanessa Yolles and Elaine Atkinson, for respondent. [page85 ]

[1] RIVARD J.: -- The applicants are lesbian parents. Their
children were conceived through anonymous donor insemination.
They seek to include the particulars of both parents on each
child's Statement of Live Birth.
[2] The applicants state they are entitled to registration of
accurate particulars of their families under the Vital
Statistics Act, R.S.O. 1990, c. V.4 ("VSA") and declaration of
parentage pursuant to the Children's Law Reform Act, R.S.O.
1990, c. C.12 ("CLRA"). They urge a modern approach to the
interpretation of the VSA and CLRA to accomplish this.
[3] In the alternative, the applicants ask this court to
exercise its parens patriae jurisdiction to protect the best
interests of children born into lesbian families.
[4] In the further alternative, the applicants submit that if
the statutes do not allow the relief sought, the VSA is
unconstitutional and the Canadian Charter of Rights and
Freedoms compels the result they seek. The applicants argue the
legislation violates both ss. 7 and 15 of the Charter.
[5] Pursuant to s. 4 of the CLRA, the declarations of
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Wilson, Cassandra M., "The Creation of Motherhood: Exploring
the Experiences of Lesbian Co-Mothers" (2000) 12 J. of Fem.
Fam. Ther. 21

The Facts
[6] The applicants Beatrice Volino and Bonnie Atkins were
married on March 17, 2004. They are the parents of Samuel James
Thomas Volino Atkins born January 3, 2005. Ms. Atkins is
Samuel's birth mother. Ms. Volino was in attendance at the
child's conception and birth. Both Ms. Volino and Ms. Atkins
are parents to Samuel. They refused to proceed with an adoption
stating it felt immoral and dishonest to them to do so.
[7] Ms. Atkins and Ms. Volino see no difference between their
situation and that of a heterosexual couple who have used donor
sperm to conceive.
[8] After the commencement of these proceedings, Ms. Atkins,
the birth mother, was diagnosed with breast cancer. Ms. Atkins
and Ms. Volino worried that Ms. Volino had no proof of her
status as Samuel's parent. They feared that if Ms. Atkins died
without an adoption order or a declaration of parentage, Ms.
Volino and Samuel would be left without any certainty as to the
parentage.
[9] The Deputy Registrar General had refused to immediately
recognize both mothers as Samuel's parents. At an emergency
[page86 ]case conference, Justice Backhouse granted a
declaration on consent that each is Samuel's mother.
[10] The applicants Rachel Epstein and Lois Fine are the
parents of the child Sadie Rose Epstein who is now 13 years
old. Both Ms. Epstein and Ms. Fine have been committed to equal
parenting for Sadie since the planning of the child's
conception.
[11] The Deputy Registrar General rejected the Statement of
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parentage sought by the applicants were granted during the
course of the hearing of this application, with the consent of
the respondent. A declaration of parentage was not necessary in
the case of the applicants Beatrice Volino and Bonnie Atkins
who had received such a declaration from Justice Backhouse on
September 14, 2005.

[12] The Deputy Registrar did subsequently offer to amend the
child's surname to "Epstein-Fine" to reflect the surnames of
both her mothers but continued to refuse to recognize Ms. Fine
as the child's parent on the birth registration document.
[13] Ms. Epstein and Ms. Fine are now separated but they
continue to jointly parent Sadie. They seek recognition of the
particulars of both parents on the Statement of Live Birth to
provide presumptive proof of parentage in addition to the
declaration of parentage.
[14] The applicants Melanie Parish Solomon and Melissa Drake
Rutherford are the parents of twin boys, Emerson Ewan
Rutherford-Parish and Alexander Drake Rutherford-Parish, born
on March 30, 2005. Ms. Rutherford is the genetic mother of the
twins, who were conceived from her fertilized ova and implanted
in Ms. Solomon as embryos. Both Ms. Rutherford and Ms. Solomon
"refuse to lie" by excluding Ms. Rutherford from the birth
registration document and they are unwilling to adopt their own
children. They say they feel marginalized, dehumanized and
vulnerable because they were required to commence these
proceedings to secure parental status recognizing them as the
mothers of their children.
[15] Ms. Rutherford and Ms. Solomon are American citizens who
moved to Hamilton, Ontario. They point to the fact that
adoption would not equally protect their family because many
U.S. states do not recognize the validity of adoptions by samesex couples.
[16] Subsequent to the issuance of this application, the
Deputy Registrar agreed that Ms. Rutherford and Ms. Solomon
could both be registered on the Statement of Live Birth as the
parents of their children because there arose an urgent need
for documentation to facilitate cross-border travel. Although
they have obtained the personal relief they were seeking under
the VSA, they are offended they were required to divulge their
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Live Birth showing the particulars of Ms. Fine, the non-birth
mother. She refused to register the child's surname as
"Epstein-Fine".

[17] The applicants Rosemarie Nacianceno Gutierrez and
Veronica DeSantos are the parents of Ayoka Zen Claire DeSantosGutierrez, born November 29, 2002. Ms. Gutierrez, the birth
[page87 ]mother, and Ms. DeSantos, the co-mother, attempted
to register their child's birth with both of their particulars
as parents. Their application was rejected by letter to Ms.
Gutierrez stating that the "partner's particulars" should be
omitted and the other parent's side of the form should be left
"completely blank".
[18] Ms. Gutierrez and Ms. DeSantos feel the government shows
a lack of respect for their parenting and their child in
excluding one parent's particulars from the birth record. Ms.
Gutierrez deposes, "this devaluing/non-recognition of the samesex families creates a stigma that impacts our feelings of
self worth, self respect and our children's self esteem".
[19] The only child old enough to give evidence in this case
is Sadie Rose Epstein. She deposes she fears that one of her
mothers will not be recognized by medical staff. She describes
the pain of misrepresenting her family in her passport
signature at the border and even listing her legal name on her
affidavit in this proceeding. She wants both her mothers
recognized as her mothers. She would like her family to be
recognized the same way as any other family. She wants to sign
her own signature "Sadie Rose Epstein-Fine".
[20] The applicants seek to protect their children in the
event of death, incapacity or separation. They want presumptive
proof of parentage, the benefit of appearing on the Statement
of Live Birth.
[21] Throughout this judgment, I have adopted the term "comother" in reference to partners of lesbian birth mothers as
used by the applicants in this case to label themselves.
Statutory Interpretation
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personal reproductive choices to have their parentage
acknowledged.

Law

. . . the words of an Act are to be read in their entire
context and in their grammatical and ordinary sense
harmoniously with the scheme of the Act, the object of the
Act, and the intention of Parliament.
Driedger's Construction of Statutes, 2nd ed.(Toronto:
Butterworths, 1983) at 87.
[23] Statutory interpretation involves a textual analysis.
According to Professor Sullivan this involves looking at the
words in their immediate context by focusing on the specific
provision in which the words appear and attempting to
understand the reasons why the legislature chose the
combination of words, the structure, the punctuation and so on.
(Ruth Sullivan, Statutory Interpretation (Concord: Irwin
Law, 1997) at p. 53.) A contextual [page88 ]analysis, which
involves looking at the words in their larger context may
include the act as a whole, other legislation, the legal system
as a whole, and the social conditions in which the legislation
operates (Ruth Sullivan at p. 108). Finally in a purposive
analysis, the purpose of the provision and larger units (parts,
divisions and the Act as a whole) are identified and relied on
to help establish the meaning of the text (Statutory
Interpretation at p. 135).
[24] The parties disagree on whether or not to use the 1983
or 1994 statement of Driedger's principle of interpretation.
The essence of the disagreement rides on whether or not Charter
values can be considered in looking at the total context of a
provision or whether they only come into play if there is
ambiguity. The Supreme Court of Canada is clear that the text,
context and purpose of a provision must be considered before
one can determine if a provision is reasonably capable of
multiple interpretations (Bell ExpressVu Ltd. Partnership v.
R., [2002] 2 S.C.R. 559, [2002] S.C.J. No. 43, at para. 29).
The Supreme Court of Canada stressed that "Charter values" can

2006 CanLII 19053 (ON SC)

[22] Statutory interpretation requires a textual, contextual
and purposive analysis:

. . . the common law should develop in accordance with the
values of the Charter . . . and that where a legislative
provision, on a reasonable interpretation of its history and
on the plain reading of its text, is subject to two equally
persuasive interpretations, the Court should adopt the
interpretation which accords with the Charter and the values
to which it gives expression.
R. v. Zundel, [1992] 2 S.C.R. 731, [1992] S.C.J. No. 70, at
para. 59.
[25] The first step, therefore, is analyzing the provision
without regard to Charter values. If the provision remains
subject to more than one meaning, then the interpretation that
is consistent with Charter values takes priority over the
interpretation that does not.
[26] The VSA and CLRA shall also be interpreted liberally in
light of s. 10 of the Interpretation Act, R.S.O. 1990, c. I.11
which states that:
Every Act shall be deemed to be remedial whether its
immediate purport is to direct the doing of anything that the
Legislature deems to be for the public good or to prevent or
punish the doing of anything that it deems to be contrary to
the public good, and shall accordingly receive such fair,
large and liberal a construction and interpretation as will
best ensure the attainment of the object of the Act according
to its true intent, meaning and spirit.
[27] Finally, as stated by Ruth Sullivan (Construction of
Statutes at p. 3):
At the end of the day, after taking into account all relevant
and admissible considerations, the court must adopt an
interpretation that is appropriate. [page89 ]An appropriate
interpretation is one that can be justified in terms of (a)
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only be used as an interpretive principle in circumstances of
genuine ambiguity (Bell ExpressVu at para. 62). In situations
of genuine ambiguity:

Vital Statistics Act
Short summary of the parties' positions
[28] The applicants argue that the term "father" in the VSA
should be read as a plural and gender neutral term in order to
include lesbian co-mothers. The interpretation of "father",
they argue, is consistent with the purpose of the statute,
which is recording social parentage. "Mother", "father" and
"parent" are broad legal concepts that are not simply
concerned with biology. There are a number of other Ontario
statutes, including the CLRA, that recognize social parentage
(applicants' factum para. 32). They argue for consistency
between statutes when dealing with the same subject [matter].
They request a declaration (previously a mandamus order) that
same-sex parents may register under the VSA. The respondent has
undertaken to comply with a declaration.
[29] The respondent, on the other hand, argues that the term
"father" refers strictly to the biological father. The birth
registry does not define social families; rather its purpose is
to accurately register the biological parents at the moment of
birth. They argue that a declaration under the CLRA or an
adoption order is the proper forum for determining whether the
relationship of social parent is established.
[30] The government also identifies secondary purposes that
include: (i) the provision of birth certificates, which are
primary identity documents for persons born in Ontario, and
(ii) the collection of statistical information for medical,
sociological and familial research and for public policy
decision-making.
Conclusion
[31] Part of the difficulty with this analysis is that the
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its plausibility, that is, its compliance with the
legislative text; (b) its efficacy, that is, its promotion of
legislative intent; and (c) its acceptability, that is, the
outcome complies with legal norms; it is reasonable and just.

[32] The purpose of the VSA is to record the child's birth
and to create a record of parentage. A record of parentage is
important to affirm the parent-child relationship. Often the
biological parents are the same as the social parents. However,
there is nothing in the text or context of the VSA to suggest
that parentage is restricted to biological/genetic parentage.
The VSA should be interpreted in "such fair, large and liberal
a construction and interpretation as will best ensure the
attainment of the object of the Act according to its true
intent, meaning and spirit", (s. 10, Interpretation Act). The
notion of parentage should be interpreted broadly, to include
not only biological parents, but also social parents.
[33] Despite the broad purpose of the VSA, there can only be
two parents according to the textual analysis: one mother and
one father. This is because the terms mother and father are
preceded throughout the VSA by "the", so that they read "the
mother" and "the father". The interpretation that there can
only be one parent of each sex on the Statement of Live Birth
is consistent with Aston J.'s decision in A. (A.) v. B. (B.)
Therefore, in a situation of anonymous donor insemination, a
father who is not the biological father, meaning one who has no
genetic relationship to the child, can still register on the
Statement of Live Birth. However, in a lesbian relationship,
the co-mother cannot be included, because including her would
mean that there would be two mothers on the Statement of Live
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legislation is clearly outdated. Due to the advent of
reproductive technology, even the Ministry of the Attorney
General interprets the VSA and CLRA in a liberal, flexible
manner that seems to stretch the meaning of the text. For
instance, genetic mothers (as compared to gestational mothers)
have been registered on the Statement of Live Birth under the
rubric of father. The Ministry also suggests that the proper
approach to achieve legal parental status is via a declaration
under the CLRA; however, this avenue is still fragile
considering Aston J.'s rejection of a declaration of parentage
for a [page90 ]lesbian co-mother. Aston J.'s decision was
appealed; however, it still establishes an authority for
rejecting such applications under the CLRA. (See A. (A.) v. B.
(B.), [2003] O.J. 1215, 225 D.L.R. (4th) 371 (S.C.J.).)

[34] Even if the article "the" were interpreted to mean a
group of mothers or fathers, it is implausible to interpret
"father" as including women. To alter the meaning of
"father" to include non-biological lesbian co-mothers is
stretching the plausible use of the expression. Although s.
28(j) of the Interpretation Act says that a singular can be
plural, and a male term can include females and vice versa, in
this case it is a linguistic implausibility to interpret father
as including mother. The Supreme Court has opined that "women
can only be mothers and men fathers". (See Trociuk v. British
Columbia (Attorney General), [2003] 1 S.C.R. 835, [2003] S.C.J.
No. 32, at para. 10.) It must be presumed that the legislature
chose the use of gender specific terms specifically.
[35] Therefore, although the purpose of the VSA includes
recording social parentage when it furthers important social
values, a textual analysis reveals that parents are restricted
to one mother and one father: a maximum of two parents per
child. As a [page91 ]result, statutory interpretation is not
the proper tool for granting the co-mother applicants status as
"mothers". An examination of parens patriae is therefore
necessary.
Purposive Analysis
[36] The relevant statutory provisions are attached as
schedule A.
[37] The VSA works as follows. According to s. 9(2), "within
thirty days of a child's birth in Ontario, the mother and
father shall make and certify a statement in the prescribed
form respecting the child's birth" and mail it to the Deputy
Registrar's Office. As stated in paras. 20 and 21 of the
respondent's factum:
The Province of
under statutory
registration of
births, deaths,

Ontario has kept records of vital events
authority since 1869. The VSA governs the
vital life events in Ontario, including
marriages, adoptions and changes of name. The
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Birth: the birth mother and the co-mother.

The Registrar General appoints a Deputy Registrar, who has
direct supervision of the Office of the Registrar General
(the "ORG"). The Deputy Registrar is responsible for the
conduct of the ORG and performs such other duties as may be
prescribed in the regulations or delegated to her by the
Registrar General (s. 6(1) VSA).
[38] The Statement of Live Birth, the form in which the
particulars of the parents are recorded, is the foundational
document of the Birth Certificate. Once the birth has been
registered, persons named as parents on the Statement of Live
Birth (or persons with legal custody of the child) can apply
for a birth certificate. A birth certificate, according to s.
46 of the VSA, is proof of parentage in the absence of evidence
to the contrary. As put by the applicants:
Birth registration provides an important means for parents to
participate in their child's life. The inclusion of a
parent's particulars on a child's birth registration document
ensures that consent is required for an application for the
child's adoption and that the parent is entitled to
participate in determining the child's surname. It allows the
named parent(s) to obtain a birth certificate, an OHIP card,
a social insurance number, register the child in school,
obtain airline tickets and passports for the child, and to
assert his or her rights under various laws. It facilitates
cross-border travel by the named parent(s) with the child. It
is a marker of the parent-child relationship and the
composition of the child's family.
(Applicants' factum at para. 102)
[39] In examining the registration and naming provisions
under ss. 9 and 10 of the VSA, the Ontario Court of Appeal
outlined the legislative purpose as providing: "a system which
ensures that children born in Ontario will have their births
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Act requires the Registrar General (Minister of Government
Services) to direct a uniform system of registration of these
events, and provides that the Registrar General is charged
with the enforcement of the provisions of the Act.

[40] The language of Kreklewetz articulates a broad purpose
to the VSA, which does not specifically state that social
parentage is registered, but also does not speak to the issue
of biology, suggesting that it is not relevant, or has little
import in understanding the purpose. That said, this case was
primarily focused on the naming provisions of the VSA and
appears to have focused on those provisions and birth
registration as it relates to naming, rather than on the system
of birth registration overall. Naming is only one aspect of
[the] VSA, and not necessarily linked to registration of
parents, given the possibility under the current scheme to use
the surname of a lesbian co-parent under the cultural reasons
exception.
[41] The VSA, however, does more than simply record; it also
creates a presumption of parentage based on the particulars in
the Statement of Live Birth. This secondary purpose of the VSA
was highlighted by the Ontario Law Reform Commission in their
Report on Human Artificial Reproduction and Related Matters,
vol. 1 (Ministry of the Attorney General, 1985) at 65 ("OLRC
Report"):
In addition to functioning as a record of the circumstances
of birth, the system of birth registration has a second
purpose; along with the CLRA, it is a means by which the
parentage of children is established . . . the relationship
of a parent and child is presumptively established by the
administrative act of registering the birth.
[42] If the VSA creates a presumption of parentage, then what
kinds of parentage is it recognizing? Is the purpose of the VSA
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[page92 ]registered with a central registry, in a timely
manner, and with the accurate particulars the legislature has
determined are needed . . ." Kreklewetz v. Scopel (2002), 60
O.R. (3d) 187, [2002] O.J. No. 2364, at paras. 29 and 30. This
primary purpose is consistent with s. 2 of the VSA which states
that: "the Registrar General shall direct a uniform system of
registration of births, marriages, deaths, still-births,
adoptions and changes of name in Ontario, and is charged with
the enforcement of the provisions of this Act".

[43] The ambiguity in the concept of parentage was referred
to in the OLRC Report back in 1985: "various reproductive
technologies in current and foreseeable use may allow children
to be produced by numerous combinations of participants.
Depending on how the term "parent" is to be defined, several
individuals involved in the creation of a single infant may
justifiably claim that status by reason of some form of
connection to the child." (OLRC Report at 70)
[44] In Trociuk, the Supreme Court of Canada asserted as a
secondary purpose of the British Columbia [Vital Statistics
Act, R.S.B.C. 1996, c. 479] [page93 ]the establishment of
biological ties between parent and child. Deschamps J. for the
court said:
A birth registration is not only an instrument of prompt
recording. It evidences the biological ties between parent
and child, and including one's particulars on the
registration is a means of affirming these ties. Such ties do
not exhaustively define the parent-child relationship.
(Trociuk para. 16, emphasis added)
It is clear that the Supreme Court thought that included in
purpose of the VSA was recording biological ties.
[45] The applicants argue that these comments have little
relevance given that they are speaking about the British
Columbia Act. However, the language of the Act is similar in
relevant respects, despite differences overall in the scheme in
British Columbia; I do not see a principled reason to
distinguish it on this basis. Notably, neither Act explicitly
mentions biology or provides definitions for mother or father.
In fact, the Ontario Court of Appeal in Kreklewetz relied upon
the British Columbia Court of Appeal's analysis in this same
case, suggesting that the court recognized that analysis of the
British Columbia Act has relevance to analysis of Ontario's
Act. These statements appear to be the only statements of the
Supreme Court of Canada in interpreting any scheme of birth
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to record social or simply biological parentage?

[46] Deschamps J.'s comments do not follow a detailed
explanation. Trociuk appears to modify the purpose of the VSA
as identified in Kreklewetz, adding the element of biology.
However, in essence it is consistent with Kreklewetz. Trociuk
is a case that looks at the rights of biological fathers to be
included on the birth registration in circumstances where the
biological mother opposes it. It interprets the phrase
"unacknowledged by the mother" and the section of the VSA
prohibiting the father from challenging the exclusion by the
mother. Hence, although recording biological information is one
intent of the VSA when dealing with a biological father, it
does not necessarily preclude the registration of nonbiological fathers. Put otherwise, such ties do not
exhaustively define the parent-child relationship. Furthermore,
as emphasized in the cite above, Deschamps J. qualifies the
preposition in stating that biological ties do not exhaustively
define the parent-child relationship, thus leaving open parentchild relationships in situations without biological ties.
Perhaps the analysis would have been different had the court
faced the question of the rights of non-biological lesbian comothers.
[47] The significance of Trociuk and Kreklewetz when read in
conjunction is that the purpose of birth registration is
accurate [page94 ]and prompt recording of births, as I believe
all parties would agree. However, one aspect of this purpose is
to "evidence biological ties between parent and child". That
does not, however, mean that this is the only purpose of the
VSA. The VSA has always balanced the registration of biological
parentage with social parentage due to the need to promote
other important purposes, the most clear purpose in the past
being to ensure the legitimacy of children.
[48] The government recognized that the importance of
identifying biological parentage was tempered by the need
historically to promote legitimacy. Part of that social goal
was to protect children in a society that differentiated
between legitimate and illegitimate children. In the pre-1986
legislation, social parentage trumped registration of
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registry, and therefore must be taken into account.

[49] The irony is that under the pre-1986 version of the VSA
where wedlock determined parental status, married couples who
used assisted reproductive technology were registered on the
Statement of Live Birth regardless of biological connection.
Presumably, lesbian co-mothers married to birth mothers could
have availed themselves of a similar provision (minus the
requirement that they be a father).
[50] The current VSA, introduced in 1986,
on legitimacy. Marital status is no longer
particulars to be entered on the Statement
Court of Appeal in looking at ss. 9 and 10
said:

abandons the focus
determinative of the
of Live Birth. The
of the current VSA

In the context of the legislative purpose of the provisions,
it is important to note that, unlike the former Acts, the
scheme no longer turns on marital status of the parents of
the child. The scheme is the same whether the parents are
married, in an ongoing relationship, or not in a relationship
at all. It turns on the wishes of both parents if they are
capable, or the wishes of only the mother if the father is
unknown to or unacknowledged by her.
Kreklewetz v. Scopel, supra, at para. 29.
[51] Since the 1986 amendment where the mother's husband was
no longer required to be registered, there were no amendments
to either the forms or the instructions to signal any change in
approach (para. 35 applicants' Reply factum). The legislative
history of this provision reveals that the birth registration
scheme has tracked the particulars of parentage differently
[page95 ]depending on the government's and society's views
in any given historical period (see para. 161 applicants'
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biological parentage where a child was born to married parents.
At the time, a married woman was required to register her
husband's information on the Statement of Live Birth regardless
of whether he was the actual father of the child. The only
exception was if the mother filed a statutory declaration
asserting that at the time of conception she was living apart
from her husband.

[52] The applicants raised an important interpretive point
that the amendments made to the VSA in 1986 were concerned with
ensuring the equality between all children and abolishing the
distinction between legitimate and illegitimate children. As
such, the amended provisions are ameliorative, and should be
interpreted in light of the intent to create equality between
all children. The point was not to get rid of one set of social
conventions only to replace them with another.
[53] Today, important social purposes include privacy
interests. The government has recognized in argument that
enabling parents to maintain a sphere of privacy justifies not
using DNA testing, even if the collection of biological
information is one of the purposes of the VSA.
[54] Another competing social purpose is protecting women who
become pregnant through rape or incest from their assailants
(see Trockiuk). The legislation permits a mother to
"unacknowledge" a father and thereby intentionally exclude a
known genetic parent from the birth registration document. In
these circumstances, the purpose of the statute is not to
record genetic or biological parentage.
[55] Some social purposes are important enough to justify a
departure from the collection of purely genetic material.
Identifying biological parentage remains a key purpose of the
Act, but that the VSA reflects other overarching concerns of
the day including the inclusion of marginalized groups within
Canadian institutions.
[56] Including non-biological parents in situations where
they clearly intend to parent the child would fall under a
purpose of the VSA. Where the genetic father is unknown, for
example an unknown sperm donor, there is no reason for him to
think that he is doing anything wrong; it is common sense to
view the non-biological father in such a situation as "the
father" of the child. Being a parent is not only about being
genetically related to the child, as other family acts
illustrate. Moreover, there are no procedures or mechanisms in
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factum).

[57] Defining the purpose of the provision and of the VSA is
important in understanding the ordinary meaning of the
provisions and to clarify doubts about the scope of generally
worded [page96 ]provisions: "where the ordinary meaning of a
provision appears to be clear but conflicts with the
legislature's apparent purpose, there is work to be done. An
interpretation must be sought that accords with purpose without
imposing too great a strain on the text" (Ruth Sullivan,
Statutory Interpretation at pp. 144-45).
Textual and contextual analysis
[58] The terms "mother", "father", and "parent" are not
defined in the VSA. These are broad terms that at first blush
can refer to either biological parents or social parents. In
our cultural lexicon both understandings of the term are
common. Furthermore, the Divorce Act, R.S.C. 1985, c. 3 (2nd
Supp.), the Family Law Act, R.S.O. 1990, c. F.3, and the
Children's Law Reform Act recognize social parentage (s. 1(1)
FLA: "Parent: includes a person who has demonstrated a settled
intention to treat a child as a child of his or her family
. . .", Divorce Act, s. 2(2), CLFA, Low v. Low, [1994] O.J. No.
896, 4 R.F.L. (4th) 103 (Gen. Div.)).
[59] In the VSA there are no adjectives to elucidate the
meaning of terms such as the "relationship of mother" or
"natural father". The only textual aid in breaking down the
meaning of the terms is the inclusion of the term mother in the
definition of birth in s. 1 of the VSA: "the complete expulsion
or extraction from its mother of a fetus . . ." (emphasis
added). This reference to "mother" does not actually define
what is meant by mother. The definition provides an exhaustive
definition of birth. Clearly, the person giving birth is a
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place to indicate to a social father that he should not be
listed on the Statement of Live Birth. As stated in the
applicants factum: "Rachel and Lois together dreamed of having
Sadie, were there when she was conceived, held her after she
was born, woke to care for her in the night, and love her so
much they feel their hearts will break. She is their child,
together . . ." (para. 100 applicants' factum).

[60] The applicants argue that the terms "mother" and
"father" should be interpreted in light of s. 28(j) of the
Interpretation Act. This section provides that "Unless the
contrary intention appears . . . the words importing the
singular number or the masculine gender only include more
persons, parties or things of the same kind than one
. . ." However, in the context of s. 9(2) of the VSA, a plural
interpretation does not make sense. Section 9(2) refers to "the
mother and father" in contrast to "mothers", "a mother" or
"parents". [page97 ]
[61] Aston J. faced a comparable interpretative hurdle in
examining the CLRA when he refused to grant a lesbian co-mother
parental status under s. 4 because he interpreted "the mother"
as standing for the proposition that "mother" was a singular
concept in the CLRA. As stated at para. 34 of A.(A.) v. B.(B.):
"when the legislation uses a word such as 'the', it is
presumed to do so precisely and for a purpose. It represents a
choice of the definite article over the indefinite article.
Considerable weight must be given to its clear and ordinary
meaning."
[62] The government sought to distinguish this case on the
basis that Aston J. was concerned that a parent could not have
three legal parents. In that case, not only were there two
mothers involved with the child, but also a male friend who was
the sperm donor. In this application, the families all used
anonymous sperm donors; therefore, they are not asking for a
declaration of more than two parents. Justice Aston states at
para. 23 that the issue comes down to whether or not s. 4
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mother, but it is an error of logic to thereby conclude that
all mothers must give birth. In fact, the respondent has
conceded that biologically speaking there can be more than one
mother: gestational and genetic. A genetic mother who uses a
surrogate is not involved in the birthing process. However,
given that the term mother is included in the definition of
birth, it is clear that at least one meaning of mother is birth
mother. This point is neutral, neither supporting the idea that
a mother is a biological mother, nor supporting an argument
that it is a social concept.

[63] I agree with the applicants' argument in reply that the
ratio of this case is not restricted to situations in which
there are more than two potential parents seeking parentage.
Aston J.'s analysis ultimately turns on the interpretation of
"the", which led him to conclude that there could not be two
parents of the same gender.
[64] In his analysis, Aston J. placed a lot of emphasis on
the definite article. If a grammatical feature of a provision
is to be given such great weight, it is important that it is
understood in the context of the provision. I would agree with
Aston J. that nothing in the context of the provision suggests
an absurd result in interpreting "the" mother to mean one
mother. And suggesting that "the" mother is the same as "a"
mother fails to account for the legislature's deliberate word
choice. I do not agree with the applicants that this language
merely means that if there are two mothers, both would say I am
"the mother", and each would complete a separate
declaration. Rather, both mothers would say I am "a mother", or
I am "the mother" and then provide a descriptor such as the
birth-mother or the co-mother. While the Interpretation Act
does allow for pluralization, that does not mean it can serve
to render a definite article indefinite. Again, as Aston J.
points out, this choice of language appears to be deliberate.
If an individual can only have one father, it follows that
there is symmetry to the legislation and that an individual be
limited to having one mother. Furthermore, Justice Aston's
interpretation conforms with common sense. [page98 ]
[65] In this case, Justice Backhouse has already made an
order on consent declaring the applicant, Beatrice Volino, a
mother and ordered the Registrar General to register her on the
Statement of Live Birth. I also made an order on consent
granting declarations of parentage to the applicant co-mothers.
According to this interpretation of the CLRA, it was not
possible to grant these declarations under the CLRA. While the
parties, including the respondent, consented to the granting of

2006 CanLII 19053 (ON SC)

allows him to declare more than two persons to be parents of a
child. He also raised concerns about the practical
repercussions of recognizing more than two parents.

[66] In the alternative, even if more than one father or
mother was read into the VSA, a s. 28(j) analysis would still
involve including the female gender in the term "father" so as
to include the particulars of two mothers on the Statement of
Live Birth (applicants' factum at para. 137). The actual
Statement of Live Birth form only has space for two parents: a
mother and a father.
[67] The applicants rely on R. v. Goulet, [1989] O.J. No.
2473, 1989 CarswellOnt 2454 where the Provincial Court applied
the equivalent federal rule to the pronoun "he" in the Criminal
Code, R.S.C. 1985, c. C-46 when referring to a prostitution
related offence. However, it was clear from recent amendments
that this was a legislative oversight; the description of the
prostitute as a "female person" was replaced by the gender
neutral term "person" and yet the offender remained "he". R. v.
Goulet is of limited use in the present context.
[68] To include a woman under the term "father" is stretching
the language of the VSA. Although s. 28(j) of the
Interpretation Act says females include males and the converse,
it is difficult to see the logic behind the legislature
intending "father" to be read as gender neutral as it would
when a term like "man" is used in a Criminal Code, R.S.C. 1985,
c. C-46 provision. Rather, the legislature assumed this
provision would be read in light of common understandings of
the family. In these understandings, a father is a man. As
recognized by the Supreme Court, "women can only be mothers and
men fathers" (Trociuk at para. 10).
[69] There was no evidence in this case of a lesbian comother calling herself father -- rather, it indicated that
she sought to change the term father to co-parent etc., and
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the declarations, there is concern that consent alone cannot
give a court jurisdiction when it otherwise has none. However,
as discussed later, these declarations could have either been
granted under the parens patriae jurisdiction, or s. 52 of the
Constitution Act, 1982, (U.K.) 1982, c. 11, Sched. B and were
therefore granted pursuant to a valid exercise of the court's
authority.

[70] Furthermore, underlying s. 28(j) is that women were
historically included in the term man. As put by William
Blackstone in Commentaries on the Laws of England, vol. 1
(1765), at 442: [page99 ]"By marriage, the husband and wife
are one person in law: that is, the very being or legal
existence of the woman is suspended during the marriage, or at
least is incorporated and consolidated into that of the
husband; under whose wing, protection, and cover, she performs
every thing". Therefore, in Canada's patriarchal past reference
to a man included his wife. Also, the English language does not
have a singular gender neutral term when referring to a person;
"she" and "he" are often used interchangeably when not
wanting to specify the gender.
[71] To extend the term father to women imposes too great a
strain on the words of the text. It must be presumed that the
legislature chose the use of terms specifically: "[B]ecause the
legislature is a competent language user it would not have
chosen these words to express that meaning" (p. 157 Ruth
Sullivan). Finally, in fairness to co-mothers, they should have
their own title that works for them, not a derivative title.
Conclusion
[72] Although a purpose of the VSA includes social parentage,
only one woman and one man shall be listed. Biological
particulars are one piece of information that are gathered,
although not exclusively. This purpose is balanced with the
need to promote other important social values, including the
equality of all children in Ontario and privacy of families.
Children's Law Reform Act
[73] The CLRA is clearly not restricted to granting
declarations of parentage to only biological parents. As was
stated by Aston J. in A. (A.) v. B. (B.) where he cites Ferrier
J. in Low v. Low, Supra, [at para. 21]:
Nowhere in s. 5 is there any suggestion that the
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only used the term father when seeking to pass under the radar.

Adapted to the facts of this case, subsection 4(3) of the
Children's Law Reform Act does not require that "the
relationship of mother and child" must have biological or
genetic character.
[74] Similarly, the respondent concedes that the purpose of
the CLRA is to grant legal status of parentage to social
parents. They argue that the CLRA is the proper forum for such
applications. In Low v. Low, Ferrier J. granted a father who
was not biologically related to a child's status largely based
on the expression in s. 5(3) "relationship of father and
child". Similarly, in Zegota v. Zegota-Rzegocinski the nonbiological father was granted legal parentage (Z. (M.J.) v.
Z. (A.M.), [1995] O.J. No. 204, 10 R.F.L. (4th) 384 (Gen.
Div.)). [page100]
[75] Overall, I agree with the statutory interpretation in A.
(A.) v. B. (B.). Despite the social parentage purpose of the
CLRA, Aston J. interpreted the CLRA as restricting the number
of parents to two: one father and one mother. The textual
analysis restricts not only the total number of parents, but
limits the parents of each sex to one (see the analysis under
the VSA).
[76] Ironically in this case, the Attorney General's reading
of this Act is broader and more remedial than the case law up
to this point.
[77] A. (A.) v. B. (B.) can be distinguished from the case at
bar. As discussed earlier, Aston J.'s primary consideration is
that the number of parents be limited to two. Aston J.'s
decision involved a lesbian couple where the biological father
was actively involved in the raising of the child. Therefore,
granting parental status to the co-mother meant there would
have been a third parent. In our case, we are dealing with
situations where there are anonymous sperm donors, therefore at
most there will only be two parents, and the policy concerns
raised by Aston J. do not apply:
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"relationship of father and child" must have a biological
or genetic character.

(A. (A.) v. B. (B.) at para. 41)
[78] Furthermore, in light of the clearer purpose of the
CLRA, it is easier to justify two mothers or two fathers than
in the VSA. However, the crux of A. (A.) v. B. (B.) comes down
to the use of the definite article "the" before both mother and
father.
Parens patriae
Nature of the jurisdiction
[79] Justice La Forest, speaking for a unanimous court,
articulated the nature of the parens patriae jurisdiction in E.
(Mrs.) v. Eve, [1986] 2 S.C.R. 388, [1986] S.C.J. No. 60, at
paras. 72 and 73:
Before going on, it may be useful to summarize my views on
the parens patriae jurisdiction. From the earliest time, the
sovereign, as parens patriae, was vested with the care of the
mentally incompetent. This right and duty, as Lord Eldon
noted in Wellesley v. Duke of Beaufort, supra, at 2 Russ., at
p. 20, 38 E.R., at p. 243 is founded on the obvious necessity
that the law should place somewhere the care of persons who
are not able to take care of themselves. In early England,
the parens patriae jurisdiction was confined to mental
incompetents, but its rationale is obviously applicable to
children [page101] and, following the transfer of that
jurisdiction to the Lord Chancellor in the seventeenth

2006 CanLII 19053 (ON SC)

. . . the court also must be concerned about the best
interests of other children not before the court. For
example, if this application is granted, it seems to me the
door is wide open to step-parents, extended family and others
to claim parental status in less harmonious circumstances. If
a child can have three parents, why not four or six or a
dozen? What about all the adults in a commune or a religious
organization or sect? Quite apart from social policy
implications, the potential to create or exacerbate custody
and access litigation should not be ignored.

The parens patriae jurisdiction was later vested in the
provincial superior courts of this country, and in
particular, those of Prince Edward Island.
[80] The parens patriae jurisdiction is, as
founded on necessity, namely the need to act
of those who cannot care for themselves. The
frequently stated that it is to be exercised
interest" of the protected person, or again,
"benefit" or "welfare".

I have said,
for the protection
courts have
in the "best
for his or her

[81] While the Superior Court retains a residual jurisdiction
to use the parens patriae power, it will not do so lightly.
This jurisdiction is to be exercised to protect children and
other vulnerable individuals, not their parents: Eve, at paras.
77 and 82. The courts have determined that parens patriae is
available in two situations: to fill a legislative gap or on
judicial review: B. (D.) v. Newfoundland (Director of Child
Welfare), [1982] 2 S.C.R. 716, [1982] S.C.J. No. 95, at p. 724
S.C.R.
[82] As I have rejected the application for judicial review
in this case, parens patriae is only available in this case if
there is a gap in the legislation.
[83] The applicants also argue that parens patriae may be
available more broadly whenever it is necessary to protect
children's best interests. In support of this proposition, the
applicants quote the cases of K. (K.) v. L. (G.), [1985] 1
S.C.R. 87, [1985] S.C.J. No. 7 and R. (C.) v. Children's Aid
Society of Hamilton, [2004] O.J. No. 3301, 8 R.F. L. (6th) 285
(S.C.J.). In K. (K.), the Supreme Court considered the sub
nom for B. (D.) case Beson case, and concluded that it is an
application by that court of the parens patriae jurisdiction
"to override all other considerations in dealing with
custody matters": para. 22. In fact, in Beson, the Supreme
Court reviewed British jurisprudence regarding child wardship
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century, he extended it to children under wardship, and it is
in this context that the bulk of the modern cases on the
subject arise.

[84] Clearly, the protection of children's best interests is
an important, if not the most important, consideration in
matters pertaining to children, as is reflected in Ontario's
comprehensive legislative scheme dealing with issues of child
welfare and [page102] custody. However, given that the best
interests' standard is already built into this legislation, it
is unclear what is to be provided by enabling the courts to
circumvent this legislative scheme and to make all decisions
regarding children on a purely discretionary basis. In doing
so, they may fail to consider other important legislative
objectives or legislated articulations of the factors that
inform the best interests test. Notably, in Baker v. Canada
(Minister of Citizenship and Immigration), [1999] 2 S.C.R.
817, [1999] S.C.J. No. 39, the court noted that in immigration
cases involving children, while the best interests of the
children are an important factor, they are not the primary
consideration. I would therefore suggest that while in some
contexts such as child custody the best interests of the child
is the only consideration, that will not always be the case in
situations involving children, and that exercise of the parens
patriae jurisdiction should be avoided unless there is either a
legislative gap or a judicial review.
Is there a gap?
[85] The applicants request that the court exercise its
parens patriae jurisdiction to enable them to immediately
register the births of their children. They submit that the gap
in the VSA is the failure to appropriately address children
born from assisted reproductive technologies contrary to the
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and, although the appellants in that case argued that it was a
complete jurisdiction not limited to gaps in the legislation,
concluded that parens patriae was only available when there was
a gap in legislation or on a judicial review. The comments in
R. (C.) v. Children's Aid Society of Hamilton, which is a
recent Superior Court decision, speak to the ability of a court
to use parens patriae to review a decision when the society has
not acted fairly or met the needs of children. To the extent
that these comments are not consistent with Beson, they are not
good law.

[86] According to the government, there is a legislative gap
when a situation is not contemplated by legislation, not when a
deliberate policy choice is made in drafting legislation. The
government argues that the legislature did contemplate the
circumstances of non-biological parents in drafting the VSA and
excluded them nonetheless.
[87] Assuming that a declaration of parentage is available to
a lesbian co-mother, there are two ways to look at the
legislation. The first is to read the VSA in conjunction with
the CLRA to conclude that while the scheme does not provide for
registration of a lesbian co-mother as of right, it may provide
for a declaration of parentage or adoption and the subsequent
registration of that individual. There is therefore no
legislative gap. Rather, the legislature has made an
intentional choice to provide a different mechanism for a nonbiological parent to gain parental status. The second way of
looking at the legislation is that the lesbian co-parent has no
means of registering as of right under the VSA, which is the
particular benefit she is seeking, and that therefore there is
a gap in the legislation. On this reading of the legislation,
[page103] even though the government has provided for other
means through which recognition of parentage is possible, there
is a gap regarding the benefit of registration as of right. If
a CLRA declaration is not available, and a lesbian co-mother
only has a limited right to adoption, there may be a further
argument that there is a legislative gap in the overall scheme.
While the CLRA recognizes social parentage, it does not allow
for registration of a lesbian co-mother.
[88] In Lennox and Addington Family and Children's Services
v. T.S., [2000] O.J. No. 1420, [2000] O.T.C. 267 (S.C.J.), the
Family and Children's Services sought to transfer a child
protection matter to the jurisdiction of Iceland's child
protection agency. Robertson J. concluded that Ontario law does
not provide for such a transfer, and that parens patriae was
not available to effect the transfer. He stated at para. 20:
The court is unable to repair any legislative shortcoming
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need to protect the best interests of children.

(Emphasis added)
[89] It is therefore necessary that a court not over-reach in
order to find that there is a gap in legislation. However,
courts that have examined this jurisdiction in the child
welfare context have differed in when they find that a
legislative gap is present, as they must determine if a gap is
intentional or part of a comprehensive scheme of legislating in
a given area.
[90] In G. (C.). v. Catholic Children's Aid Society of
Hamilton-Wentworth (1998), 40 O.R. (3d) 334, [1998] O.J. No.
2546 (C.A.), the Court of Appeal rejected an application to
permit foster parents to bring an application for custody under
the Children's Law Reform Act or under the parens patriae
jurisdiction. It concluded that the legislature had carefully
circumscribed the rights of foster parents under the Child and
Family Services Act, R.S.O. 1990, c. C.11 to prevent them
acquiring an advantageous position to that of the natural
parents. The legislature did not include them in the definition
of parent for the purposes of applying for a status review in
order to terminate a crown wardship. The court concluded that
given that there was an avenue of review available to foster
parents, being a review of a decision to remove the children
from the care of their foster parents under s. 68, that even
though they had no avenue leading to custodial rights because
as foster parents they did not have such rights, there was no
gap in the legislation. Therefore, the Court of Appeal was
content that the legislature had turned its mind to the scheme
[page104] for child welfare, and therefore it was not
appropriate to fill a "gap" that was intentionally present in
the legislation, in the presence of some means of review of
their rights.
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through parens patriae. As a court of superior jurisdiction,
parens patriae authorizes the court through its inherent
jurisdiction to intervene and rescue a child in danger. It
can sometimes be used to bridge a legislative gap. It does
not confer supplemental jurisdiction so as to rewrite
legislation and procedure.

[92] A gap was also found to exist in B. (D.) v. Newfoundland
(Director of Child Welfare), supra. In this case, the
Director of Child Welfare for Newfoundland removed a child from
an adoptive home seven days before the expiration of the
probationary residence period of six months required for an
adoption. The Supreme Court concluded that it was appropriate
to exercise parens patriae jurisdiction in this case as the
adoptive parents had no right of appeal under the statute
during the probationary period, and concluded that it was in
the best interests of the child to not only grant custody to
the adoptive parents, but to grant an adoption order. The court
concluded that intervention was justified in this case due to
the legislative gap, and would also have been justified if
judicial review had been sought.
[93] Upon reviewing these cases, it appears that the
challenge is to consider whether or not there is a gap in light
of the purpose of the act, and the overall scheme of the act,
as understood in part by whether or not the statute already
provides for the best interests of the child. How are these
principles applied in case law examining the VSA and CLRA?
[94] In Kreklewetz v. Scopel, supra, the Court of Appeal
refused to use its parens patriae jurisdiction to find a gap in
the VSA so that a child would bear the hyphenated name of his
mother and father when the mother had unacknowledged the
father. It found that the legislative structure on naming
represented the view of the legislature that the best interests
of affected children are met by compliance with that
legislation. Even if it could exercise its jurisdiction in an
unusual case, this [would] not be an appropriate case given the
mother's intent to raise the child alone.
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[91] Conversely, a legislative gap was found to exist in
Children's Aid Society of Metropolitan Toronto v. Dizio (1990),
75 O.R. (2d) 92, [1990] O.J. No. 1335 (Div. Ct.), because the
Child and Family Services Act was replete with time limits, but
there was none for a director's review, and no limit on the
number of reviews to be had. The court stated that this was an
obvious inconsistency and contrary to the Act's declared
objective of serving the best interests of children.

[96] In K.G.D., given the agreement that there was a gap in
the legislation, there was no need to explore the purpose of
the VSA in order to determine if the gap was intentional. In
this case, I have concluded that the purpose of the VSA is in
part to maintain a record of biological parentage but also to
maintain other important social values. However, it is also
necessary to consider that the VSA clearly contemplates that
only one mother can be registered, given the use of the
definite article. The legislature has therefore signalled an
intent that only one female parent can be registered and, if
only one female parent is registered, she must be the
biological/gestational mother. Nowhere in the VSA is mention
made of the possibility of more than two parents or one mother.
[97] In light of this purpose, it is my view that the fact
that lesbian co-mothers are not able to register under the VSA
does not appear to be a mere gap, but part of a comprehensive
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[95] The VSA was found to have a legislative gap in the case
of K.G.D. v. C.A.P., [2004] O.J. No. 3508 (S.C.J.). In that
case, the applicant was a gay male who had a biological child
with an anonymous ova donor and implanted into a surrogate
mother. The applicant did not want the surrogate to be
registered on the Statement of Live Birth. All parties
consented to the application [page105] except for the Deputy
Registrar General for the Province of Ontario. However, both
the applicant and the Deputy Registrar General agreed that
there was a legislative gap in that the VSA does not
contemplate the registration of a child without a mother and
that the court had parens patriae jurisdiction to fill this gap
if it found it to be in the best interests of the child to do
so. Therefore, this case is distinguishable from the one at bar
because there exists alternate means of registration via
adoption or CLRA declaration. However, I would not characterize
this situation as one in which there was a complete inability
to register: the birth mother could have registered and then
later removed. However, the father wanted to register without
the inclusion of the surrogate mother, and presumably the court
was in part swayed by the fact that it was in the child's best
interests to allow this.

[98] In summary, the fact that the VSA is in part about
biological parentage, that it indicates that there can only be
one mother, and that there is an alternative means of obtaining
parentage for a lesbian co-mother suggest that there is no
"gap" in the legislation. If there is a gap in the VSA, it
would be in situations in which a child has two biological
mothers (gestational and genetic), as the purpose of the VSA is
in part to recognize biological parentage. It may be possible
to find such a gap despite the use of the definite article
because clearly it is in the contemplation of the VSA to
register biological parents. That does not mean, however, that
there is a gap for non-biological lesbian co-mothers, who fall
under the rubric of social parentage.
[99] I note that this argument rests in part on the
assumption that only biological parents can properly register
under the VSA (or that they are the preferred first parents
under the VSA). It also rests on an assumption that the CLRA
declaration is available, which is yet to be determined by the
Court of Appeal. If it is not available, then the argument
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scheme for birth registration and recognition of parentage. It
was the legislature's intent that their primary source of
recognition would be through a CLRA declaration or adoption.
Like in C.G., the legislature has set out alternate routes
through which an individual can be found to be a parent. While
the alternative option is not as favourable to the applicants,
again like in C.G., this does not mean that the legislature has
not turned its mind to the issue. It has determined that it is
in the best interests of children to have more difficult issues
of non-biological parentage considered by the courts. In part,
this assumption rests on the legislative understanding/intent
that there can only be two parents. Whether or not this
distinction is discriminatory is another issue. This case is
therefore unlike the cases in which a gap was found to exist as
there was no recourse available to adoptive parents, [page106]
when it was in the best interests of children that they have a
means of recourse. In this case, the legislature has turned its
mind to meeting the best interests of the children and
attempted to draft legislation that contemplates those
interests by providing a mechanism for adjudicating parentage.

[100] Aston J. opined on whether or not there is a gap in the
CLRA in A. (A.) v. B. (B.), supra. He concluded at para. 39
that "Courts are generally reluctant to fill gaps in
legislation. One reason is that a "gap" may be deliberate.
Perceived gaps from provisions that seem under-inclusive
effectively require the court to legislate. In my view that is
the case here. There is no legislative gap."
[101] According to Aston J., there is no gap in the CLRA
scheme, and notwithstanding that the application could be
perceived to be in the best interests of the particular child
before him, that is not reason enough to use the parens patriae
jurisdiction. Justice Aston's reasoning on the exercise of
parens patriae included concerns that if he made such a
declaration it would open to multiple parents seeking parentage
of a child in acrimonious situations.
[102] I agree with Aston J. that there is no reason to think
that there is a legislative gap in the CLRA when it comes to
recognizing [page107] three parents, as there is no place in
the CLRA that contemplates more than two parents. Rather, the
CLRA expressly recognizes that there will be "the" mother and
"the" father, or no more than two parents. However, while I
found that his reasoning on the interpretation of the CLRA was
not limited to the facts of the case before him, I find that
his analysis of the parens patriae jurisdiction was. Parens
patriae cases ultimately turn on facts, and the concerns
identified by Aston J. are not present when there are only two
potential parents involved with a child. The CLRA currently
provides that two parents, who can be social parents, can be
registered. These parents can be spouses. However, one parent
must be male and one female. Conversely, through a family
adoption under the CFSA a child can have two parents of the
same gender, and there is no reason that a parent who can adopt
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becomes weaker as the only option available to co-mothers is
adoption. However, I would suggest that it is more appropriate
to find the legislative gap in the CLRA as it expressly
considers social parentage and provides for an individualized
mechanism for recognizing parentage that is in keeping with the
best interests analysis under the parens patriae jurisdiction.

[103] If I am wrong and the government intended to exclude
lesbian co-mothers from declarations of parentage, which are
about social rather than biological parentage, then the
government had a discriminatory intent.
[104] Aston J. noted in A. (A.) v. B. (B.) that the parties
did not raise a constitutional argument in that case, and that
he did not think that it was proper to amend the CLRA through
the indirect route of inherent jurisdiction. The comments
signals that the courts will be more favourable towards a
constitutional argument than to using a broad, remedial
jurisdictional power to re-write a planned legislative scheme.
I would agree with this [page108] statement. As a Charter
argument was raised in this case, the CLRA can be considered on
this basis. Therefore, I note briefly that if the language of
the CLRA does not support the use of parens patriae
jurisdiction, then it supports a s. 15 Charter challenge. If
there was not a legislative gap because the government
intentionally excluded lesbian co-mothers from a social
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should not be able to get a declaration of parentage.
Therefore, unlike in the VSA, I do not think that the use of
the definite article is as significant in signifying the intent
of the legislature. The reason I do not think it is as
important in the CLRA is because, unlike the VSA which is meant
to be a simple system of registration that is not set up to
cope with controversies over registration, the CLRA is meant to
provide a mechanism for the judiciary to make determinations
about parentage. A CLRA declaration is the final stop for
parents seeking registration as parents, and therefore must be
interpreted more broadly than the VSA. I conclude that the
potential "gap" in the CLRA is that it does not provide for a
declaration of parentage of two parents of the same sex. I note
that even the respondent recognizes that there can be two
biological mothers, while admitting they had not previously
contemplated this possibility. I would suggest that the only
reason they have not consented that there is a gap in the CLRA
is due to their consent that CLRA declarations be issued in
this case and their position that the CLRA can be interpreted
to include two mothers. It is open to debate whether or not
there is a gap in the CLRA.

parentage scheme, this is clearly a discriminatory intent that
is discriminatory in effect to lesbians and such a purpose
cannot be upheld under s. 1.

[105] The applicants seek not only declarations of parentage
for themselves, but also to protect the best interests of all
children of lesbian parents by interpreting the VSA to permit
registration of both mothers. If the declaration is granted due
to a gap in the CLRA, then only an individual remedy should be
made available. The CLRA provides a mechanism for the
adjudication of individual cases of parentage. While this
judgment may pave the way for the courts to issue CLRA
declarations in other situations in which a co-mother applies,
it cannot pre-emptively conclude that those individuals will
always be mothers. Rather, it is necessary for the courts to
consider the same factors they do when any individual applies
for a declaration, most particularly the presumptions of
parentage for a male person as found under s. 8, including a
person married to the mother of the child at the time of the
birth of the child.
[106] If the applicants are successful in establishing that
there is a legislative gap in the VSA, and it is appropriate to
enable them to register as of right on the basis of parens
patriae jurisdiction, then it is arguable that this remedy
could be extended to others in their situation. In fact, if it
is not, then the remedy granted will be no more in effect than
a CLRA declaration. Only through enabling other parents to
register under the VSA without having to go to court will the
applicants be successful in establishing that lesbian comothers are parents as of right. Therefore, I will consider
if such a remedy is properly available under the parens patriae
jurisdiction.
[107] The case law, canvassed by the parties, deal
exclusively with individuals, seeking individual remedies.
Furthermore, some of the statements made in the cases suggest
that remedies are to be individual. For example, E. (Mrs.) v.
Eve quotes at para. 45 Re X (a minor), [1975] 1 All E.R. 697, 2
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Remedy

I would agree with counsel for the plaintiff that no limits
to that jurisdiction have yet been drawn and it is not
necessary to consider here what (if any) limits there are to
that jurisdiction. The sole question is whether it should be
exercised in this case. I would also agree with him that the
mere fact that the courts have never stretched out their arms
so far as is proposed in this case is in itself no reason for
not stretching out those arms further than before when
necessary in a suitable case.
(Emphasis added)
[108] While the applicants argue that the parens patriae
jurisdiction is unbounded, these cases also point out that this
jurisdiction is unbounded for the very reason that it depends
upon the case before it, "the suitable case", in which to
stretch its arms or the circumstances of the case. While
arguably the case in this instance is the case of all children
in the same situation as the applicants, given the highly
discretionary nature of parens patriae and the delicate balance
of a child's best interest that it requires, it is difficult to
argue that this balance can be done for once and for all,
completely unbounded by the legislature.
[109] Instead, I look to the Supreme Court's interpretation
of the language in Re X at para. 77:
Though the scope or sphere of operation of the parens
patriae jurisdiction may be unlimited, it by no means follows
that the discretion to exercise it is unlimited. It must be
exercised in accordance with its underlying principle. Simply
put, the discretion is to do what is necessary for the
protection of the person for whose benefit it is exercised
. . . The discretion is to be exercised for the benefit of
that person, not for that of others. It is a discretion, too,
that must at all times be exercised with great caution, a
caution that must be redoubled as the seriousness of the
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W.L.R. 335 (C.A.), in which Roskill L.J., said the following
about the scope of the jurisdiction. He said, at p. 705 All
E.R.: [page109]

[110] In his rejection of the use of the parens patriae
jurisdiction to fill a gap in the CLRA, Aston J. suggests that
in exercising its parens patriae jurisdiction, a judge needs to
look beyond the interests of those children in the court: para.
41. His argument mirrors that found in the section on Charter
remedy: ultimately, there are too many policy considerations
for it to be prudent for the court to exercise its jurisdiction
broadly without being able to consider the needs of all of the
potentially affected parties. The court is not able to consider
the best interests of children not before the court. The
applicants have sought this remedy for all children of lesbian
parents. The applicants are co-mothers in situations where they
have planned a pregnancy and together undergone the pregnancy
period and birth. These cases involve anonymous sperm donors.
While none of the parents in this case are competing with a
third individual for rights, some lesbian co-mothers may not be
in that situation. Given that at present only [page110] two
parents are capable of being declared parents under the CLRA,
it is not proper for the court to bind these other individuals
who may have equally valid claims that need to be adjudicated
on an individual basis.
Section 15 analysis
Overview
[111] I have concluded that there is a breach of s. 15 of the
Charter and that this breach cannot be saved by s. 1. In
reaching this conclusion, I have focused on determining the
appropriate comparator group in light of the purpose and
effects of the VSA and the benefit sought.
[112] The purpose is as
reasonable to infer that
registering the names of
Statement of Live Birth.

noted above. As to effect, it is
heterosexual couples are successfully
non-biological fathers on the
Conversely, lesbian co-mothers are not
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matter increases. This is particularly so in cases where a
court might be tempted to act because failure to do so would
risk imposing an obviously heavy burden on some other
individual.

[113] Based on these factors, I have concluded that the
claimants can be characterized as lesbian co-mothers who plan a
pregnancy with a spouse using assistive reproductive technology
and that the appropriate comparator group is heterosexual nonbiological fathers who plan a pregnancy with a spouse using
assistive reproductive technology. Equally, it is appropriate
to compare the claimant children with children of heterosexual
non-fathers who planned their pregnancy using reproductive
technology. While I struggled with this issue, I have made the
comparison groups very specific so as to only consider the
particular situation of those before the court.
[114] On the basis of these comparator groups, I concluded
that there is a distinction between the claimants and the
comparator group on the basis of sex and the analogous ground
of sexual orientation. This distinction is as a result of both
the VSA itself and of state action. This distinction is
discriminatory due to pre-existing disadvantage and stereotype,
the lack of correspondence between the benefit and the needs of
lesbian co-mothers who use reproductive technology and their
children, and the engagement of core dignity interests.
[115] Section 1 is applicable in this case. Applying the
Oakes test, I concluded that the government failed to offer
evidence to establish that the objective of prompt and accurate
registration of [page111] birth particulars and of the
exclusion of lesbian co-mothers to further this purpose are
pressing and substantial. Furthermore, the exclusion of lesbian
co-mothers from the VSA is not rationally connected to that
purpose, minimally impairing, or proportionate to the serious
harm faced by lesbian co-mothers due to exclusion.
[116] It is my view that the respondent's submissions on the
Charter remedy are substantially correct: it is appropriate to
strike down the legislation but suspend. The key problem at the
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being registered. The benefit sought under the VSA is access to
the benefit of being able to register both intended parents as
of right, with the resulting presumption of parentage, or
access to the social and symbolic institution of having their
names on the birth record at first instance.

Law
[117] The Supreme Court articulated the proper s. 15 test in
Law v. Canada (Minister of Employment and Immigration), [1999]
1 S.C.R. 497, [1999] S.C.J. No. 12 which it summarized at para.
88. A court that is called upon to determine a discrimination
claim under s. 15(1) should make the following three broad
inquiries [at pp. 499-500 S.C.R.]:
Does the impugned law (a) draw a formal distinction between
the claimant and others on the basis of one or more personal
characteristics, or (b) fail to take into account the
claimant's already disadvantaged position within Canadian
society resulting in substantively differential treatment
between the claimant and others on the basis of one or more
personal characteristics?
Is the claimant subject to differential treatment based on
one or more enumerated or analogous grounds?
Does the differential treatment discriminate, by imposing a
burden upon or withholding a benefit from the claimant in a
manner which reflects the stereotypical application of
presumed group or personal characteristics, or which
otherwise has the effect of perpetuating or promoting the
view that the individual is less capable or worthy of
recognition or value as a human being or as a member of
Canadian society, equally deserving of concern, respect, and
consideration?
[118] In making the third inquiry, the relevant contextual
factors that will assist in determining whether the claimant's
dignity has been demeaned are:
-- pre-existing disadvantage, stereotyping, prejudice or
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remedy stage is having rejected the argument that a child's
parents at birth must be her biological parents, it becomes
necessary to re-define who can be a parent under the VSA.
Redefining the legal concept of parent under the VSA is a job
for the legislature, not the court.

-- the correspondence, or lack thereof, between the ground on
which the claim is based and the actual need, capacity, or
circumstances of the claimant or others; [page112]
-- whether the impugned law has an ameliorative purpose or
effect; and
-- the nature and scope of the interest affected by the
impugned law.
[119] However, before applying the test from Law, it is first
necessary to establish the appropriate comparator group.
Ultimately, much of a s. 15 analysis will turn on the correct
choice of a comparator group. In order to determine that group,
it is first necessary to pinpoint the purpose of the Act and
the benefit sought under that Act. Then, it is necessary to
determine that actual effect of the Act, and determine the
correct comparator group in relation to that effect. I would
note that it is sufficient in this case that if either the
purpose or the effect of the Act in question is not about
recording biological parentage, that biological parents cannot
be the proper comparator group. Therefore this analysis will
deal with these preliminary issues prior to applying the Law
framework.
Purpose
[120] Please refer to the comments above on purpose.
Effect
[121] Prior to making a determination under s. 15 of the
Charter, it is necessary to determine one key factual issue
that is in dispute: who is getting registered under the VSA. Is
it only couples with biological links to their children, or
does it include individuals in heterosexual couples who use
reproductive assistance technologies? If the former is the
case, it strengthens the government's argument that biology is
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vulnerability experienced by the claimant or the claimant's
group;

[122] It is the position of the government that the VSA is
neutral in its effects, as it only contains the birth
particulars of biological parents, and therefore excludes the
particulars of all non-biological parents. However, the
applicants assert that the key issue is not if the VSA is
neutral on its face, but if in its effect it targets lesbian
couples. In effect, non-biological fathers are registering
without scrutiny but lesbian mothers who attempt to do so are
subject to the scrutiny of the Registrar and are unable to
register themselves. [page113]
The VSA
[123] The VSA does not permit the registration of two mothers
due to the language "the mother" under s. 9, as discussed
above. This language does not, however, preclude the
registration of a birth mother and a non-biological birth
father. On the face of the VSA, therefore, there is potential
for a differential effect.
Evidence on effect
[124] Ultimately, the question what is the effect of the VSA
is a question of fact. When a party submits that the
legislation infringes the Charter in its effects, it is
necessary to establish the deleterious effects or there can be
no Charter violation: MacKay v. Manitoba, [1989] 2 S.C.R. 357,
[1989] S.C.J. No. 88, at para. 20.
[125] The applicants' key factual argument in this case is
that heterosexual non-biological fathers are able to register
their names on birth registration as of right and are not
scrutinized for doing so. The government submitted that there
was no direct evidence that non-biological fathers are on birth
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the grounds of distinction, without determining if this is or
is not a permissible distinction. If the latter is the case,
then it is evidence that in its effects, the law discriminates
between heterosexual and homosexual couples who are otherwise
in like circumstances, and provides a much stronger argument of
per se discriminatory.

registration.

[126] The applicants brought forward a record on this
application consisting of affidavit evidence of the applicants
and of leading experts in the field who work with families who
use reproductive technology. What the applicants did not do is
bring forward the affidavit evidence of heterosexual couples in
which the non-biological father has registered as of right and
without challenge. Clearly, such evidence would have helped to
resolve this evidentiary issue. However, it is reasonable to
infer that if this evidence was available, it was not possible
for the applicants to raise it. While non-biological
heterosexual parents likely do slide under the radar, that does
not mean that they would not be challenged by the Deputy
Registrar if they participated in this kind of litigation,
particularly given the need for the government to maintain its
position that it does not differentiate on the basis of sexual
orientation and its evidence that it does conduct such
hearings. There are also important privacy interests at stake
that may prevent families from choosing to provide evidence. As
such, while direct evidence would have made this factual
determination simpler, its absence is not fatal to this claim.
[127] The applicants presented the evidence of two leading
experts, Kelly Jordan, who is a lawyer practicing in the area
of family law and assisted human reproduction law with
particular expertise in assisting clients in same sex
relationships; and [page114] Sherry Dale, a clinical social
worker specializing in infertility and other reproductive
losses.
[128] According to the affidavit evidence of Kelly Jordan, it
is her understanding that in practice, heterosexual couples
using donor semen note the particulars of the birth mother's
male partner on the Statement of Live Birth. She also gave
evidence that she is aware of many lesbian couples with gender
ambiguous forenames who have registered their particulars
without a court order, and was aware of one case in which a
couple completed a name change prior to a birth to have the
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Evidence of non-biological birth fathers being registered

[129] According to Sherry Dale, her best guess is that 600
babies are born each year using donor sperm through a clinic.
In her work with hundreds of heterosexual couples using donor
insemination, she is not aware of any case in which the parents
intended, attempted or in fact obtained a court order to
recognize the parental status of a non-genetic father. That
said, she agreed on cross-examination that she does not see the
Statements of Live Birth. She indicated her knowledge came from
what the clients have told her, as well as her understanding of
common practice.
[130] In their affidavit, two of the applicants, Bonnie
Atkins and Beatrice Volino, indicate their understanding that
heterosexual couples that use a sperm or egg donor, report the
particulars of the couple on the birth registration. Counsel
later indicated by letter that the source of this knowledge was
their knowledge as members of the community rather than a
particular identifiable source.
[131] The government is correct to note that neither expert
has first-hand seen birth registrations including the
particulars of a non-genetic father. However, both expressed
the opinion, without hesitation, in their affidavits and on
cross-examination, that it is the practice for such individuals
to simply put their names on birth registration. There is no
dispute that they are experts in their fields of practice, and
it is reasonable to infer that if non-biological fathers were
having difficulties with getting registered that they would
have sought out assistance from practitioners in the field of
reproductive health and law.
[132] The applicants also asked the court to take judicial
notice that non-biological fathers who use sperm donors get
registered, but that when same-sex couples use sperm donors,
the co-mother does not get registered. It is not appropriate in
this case to take judicial note of this fact: the nature of
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same surname, but had gender specific forenames, and were able
to register a child without a court order. Kelly Jordan agreed
on cross-examination that she does not watch parents fill out
the Statements of Live Birth.

Evidence on government enforcement of the VSA
[133] There is also evidence on the record pertaining to the
government's efforts to enforce the VSA. This evidence suggests
that the government lacks a mechanism to prevent non-biological
fathers from registering, and makes no effort to do so, but
that it does target lesbian co-mothers.
[134] According to the respondent, the Registrar General does
not permit either opposite or same-sex couples to name a nonbiological parent, who does not have a CLRA declaration of
parentage, as a parent on a birth certificate as first
instance. If these individuals choose to register, nonetheless,
there is no legal basis for this inclusion and the Deputy
Registrar will cancel their birth registration under s. 52 of
the VSA. In the cross-examination on her affidavit, it was the
position of the Deputy Registrar General that she is unaware of
any registration that contains information about non-genetic or
biologically related parents without a court order, and that
she does not believe that Registrar General registers such
parents.
[135] While the government makes this claim, relying on the
facially neutral purpose of the VSA, there are no steps built
into the VSA that would catch non-biological parents who
register themselves as part of a heterosexual couple.
[136] The VSA does not tell parents that only biological
parents can register. The Deputy Registrar General agreed that
the word genetic and biological are not contained on the form
or its instructions and that no DNA test is required to
complete a Statement of Live Birth (cross-examination on her
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reproductive technologies is that their use is often a private
decision and knowledge of such use is not always in the public
realm. While counsel may have [page115] personal knowledge of
such information that suggests judicial note is possible, it is
not the case that the court shares personal knowledge of that
which is "commonly known" in the community: R. v. Potts (1982),
36 O.R. (2d) 195, [1982] O.J. No. 3207 (C.A.), at pp. 203-04
O.R.

[137] Given that it is up to parents to interpret the form
based on their understanding of mother and father, in the
absence of forms to the contrary, the set-up of this scheme is
consistent with individuals self-reporting parentage in
accordance with their understanding of the terms mother and
father, which may include non-biological fathers.
[138] Furthermore, the birth registry system in Ontario is
not set up to police who is getting on the system. The
Registrar General "will receive" information, and therefore
relies on an honour system. In 2003 and 2004, only 52 birth
registrations were cancelled as [page116] the result of
hearings. However, according to the undisputed evidence of Dr.
John Waye, Professor in the Department of Pathology and
Molecular Medicine at McMaster University and Head of Molecular
Diagnostic Genetics, Hamilton Regional Laboratory Medicine
Program, it can be estimated that 3.3 per cent of births in
Ontario each year are cases of non-paternity. Therefore,
records are 97 per cent accurate as to biological information.
It was his opinion that the current birth registration system
does not serve as a reliable record of genetic parentage and
that sources of error include non-paternity and cases where
anonymous egg donors are used.
[139] In the end, the effects must be established on a
balance of probabilities. While it is not appropriate to take
judicial note of the practice of registration of heterosexual
non-biological parents, it is appropriate to fill in the gaps
in the evidence that have been provided with common sense
inferences about human behaviour. The experts have provided
some evidence that heterosexual couples that use reproductive
technologies register the birth-mother's partner as the child's
father, regardless of biological link. In Gill v. Murray,
[2001] B.C.H.R.T.D. No. 34, 2001 BCHRT 34, the British
Columbia Court of Appeal found that in British Columbia only
lesbian co-mothers are questioned as to their biological
relationship to the child, and there is no reason to believe
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affidavit, November 9, 2005, in Qs. 117-121). Nonetheless, it
is her position that individuals complete the form based on
genetics or biology.

[140] In conclusion, given privacy interests, the fact that
the forms do not specify that a parent need be biological, and
the fact that the Deputy Registrar has no screening mechanism,
it is reasonable to infer that heterosexual couples are
registering the names of non-biological fathers, consistent
with the understanding of the experts in the field.
The registration of lesbian co-mothers
[141] Conversely, are lesbian co-parents with non-biological
links similarly able to register free from scrutiny? The
government states that it does not attempt to guess whether a
woman's particulars are listed under the heading of "father".
The Registrar General relies on the particulars provided and
will assume the individual named as "father" is a man unless
something causes staff to believe otherwise, whether it is
specific knowledge of the gender of an individual or a notation
that would raise a question. In fact, there have been two cases
now brought to the Deputy Registrar's attention in which comothers were successfully registered. The Deputy Registrar
has not yet taken action in those cases.
[142] The Deputy Registrar General stated in her crossexamination that there is no ability to check gender as
gender is not [page117] collected as a data element. When asked
if there is a casual effort to see if it looks like one woman
or two women are registering, she responded that they are busy
doing other things they are supposed to do under the statute. I
have two concerns with this statement. First, many names are
gender specific and I would infer that it would be possible to
guess gender with a high degree of accuracy without a record of
gender. Second, if it is the Deputy Registrar's position that
only biological parents are to be registered, then checking to
see the gender of the two parents would not necessarily be
contrary to their statutory mandate.
[143] Intent is not necessary to find a Charter breach;
rather it is sufficient that the impact be discriminatory.
However, the applicants submit that they might legitimately
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the practice is different in Ontario.

[144] While this document could have spoken broadly about
what to do when couples apply to register who use assistive
reproductive technology, instead it focuses on same-sex couples
exclusively. Except for a policy concerning surrogate mothers,
to my knowledge the Registrar General did not disclose any
similar internal memorandums speaking to how to handle the
registration of non-biological parents. This memorandum
suggests some intention to specifically target same sex-couples
for a higher level of scrutiny. Furthermore, in failing to
address who is the mother in cases in which there are two
female parents, it fails to contemplate the registration of a
lesbian co-mother who does have a biological link to the child.
Implicit in the document is a presumption that the birth mother
is the mother, and any other female parent of the child is a
non-mother.
[145] The government also developed a policy document in
which couples who use surrogates can apply for a CLRA
declaration in advance of birth registration, which leaves no
record of the birth mother and therefore intentionally fails to
capture the particulars of a biological mother. Clearly, this
option of dealing with non-biological parents would not be
available to lesbian couples in which one is carrying the
child, but would be to heterosexual couples in which the female
partner is unable or chooses not to conceive. [page118]
[146] Furthermore, even if the government is correct in
asserting that the failure to register lesbian co-parents is
about the need to preserve the biological purpose of the VSA,
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suspect that the differential treatment of lesbian co-mothers
is intentional. The Deputy Registrar only makes an effort to
verify a genetic or biological connection between a child and
the listed parents in the case of lesbian parents. This
assertion is supported by an internal document, Naming Policy,
dated December 16, 1978. Point eight in this policy states
that: "Only the mother may be entered on the Statement of Birth
but the child's surname may be a combination of the two
parents' surnames. A letter from the parent who is not listed
on the statement is required in order for the child to have
both names."

[147] In conclusion, there is some evidence on intent and
ability on the part of the Registrar General to exclude lesbian
co-mothers, including an internal policy memorandum targeted at
same-sex couples and the government's weak statement that it
does not check the gender of parents. More significantly, there
is the direct evidence of the applicants themselves that they
have been unable to register as lesbian co-mothers. It is not
necessary to conclude if the Registrar General is intentionally
targeting lesbian co-mothers for exclusion, but sufficient to
conclude that the evidence establishes on a balance of
probabilities that the effect of the VSA and the Registrar
General's enforcement of the VSA is the exclusion of lesbian
co-mothers, but not non-biological fathers in heterosexual
relationships with the birth mother.
Benefit
CLRA
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and that non-biological fathers who register do so in
contravention of the VSA, there is still a case to be made that
biologically-related lesbian co-parents are discriminated
against in effect. The Deputy Registrar does not inquire if a
lesbian co-parent has a biological connection before rejecting
a registration. A lesbian co-mother is assumed to be a nonbiological parent. Since this legislation, the Registrar did
permit a couple in which one mother had a genetic connection
and one had a gestational link to both be registered on the
Statement of Live Birth. However, an assumption is made,
without DNA testing, that when both parents named are of
different genders that they are the biological parents. Such an
assumption must rest on the idea that only heterosexual parents
can be the "natural" parents of a child. The government has
also not yet reconciled the fact that there can be two
biological mothers with the fact that they only recognize that
there can be two parents on the Statement of Live Birth. The
Deputy Register agreed when cross-examined on her affidavit
that there currently is [no] room on the forms for three
people, and while unrelated amendments are anticipated to the
forms, there is no plan to put two mother boxes on the form.

VSA
[149] In determining whether or not the claimants have had
equal benefit of the law, it is necessary to adequately define
the benefit at issue.
[150] I agree with the applicants: the benefit they seek
under the VSA is access to the benefit of being able to
register both intended parents as of right, or access to the
social and symbolic institution of having their names on the
birth record at first instance. For the child, the benefit is
in having their parents put on the birth registration at first
instance. As argued by the applicants access to a court
proceeding is not the same thing as access to parental
recognition at first instance, especially given that two judges
have opined that a declaration of parentage is not even
available for a lesbian co-mother. In short, the benefit sought
is presumptive proof of parentage.
[151] It is more difficult to identify the benefit as seen
from the perspective of the respondent.
[152] According to the respondent, the key issue in this case
is access to registration on the birth certificate, which is
currently available following a CLRA declaration. As such,
there is no complete denial of this benefit to lesbian coparents, although they will have to take additional
procedural steps that biological parents do not have to take to
access this process. The respondent takes issue with the
applicants' s. 15 claim on the basis of non-recognition of
their parental status, which they argue is inaccurate and
misleading. On this basis, it would appear that the government
is taking a position that the benefit at issue is not that of
registration as of right, but the ability to register. While
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[148] The applicants seek a declaration under the CLRA. The
nature of this benefit is not at issue. The respondent has
consented to such a declaration and therefore it is not
necessary to determine if the CLRA discriminates against the
applicants by refusing them the benefit of a CLRA declaration.
[page119]

[153] Notwithstanding that position, for the purposes of
determining the comparator group, the government argues that
the relevant benefit is inclusion on the birth document without
a court order, and notes that in this respect the applicants
are no different than parents who use surrogates, adopt or use
donor sperm. However, during the s. 1 analysis, the government
again seeks to minimize the benefit sought, indicating that the
right to equal benefit of the law is only minimally impaired by
the requirement of having to get a declaration of parentage.
While there is some slippage in the government's argument about
the benefit, it appears that it is conceding, for the point of
comparison, that there is a distinction in that non-biological
parents cannot be registered as of right, but that it is not
conceding that this benefit has a further intangible symbolic
value. [page120]
[154] What is clear is that the respondent does not agree
that access to birth registration is about obtaining a benefit
to legal parentage. It argues that the source of legal
parentage is either a biological connection or a court order.
Nonetheless, the government did concede in argument that
inclusion on a birth certificate serves as presumptive proof of
parentage.
[155] The respondent's argument on this point is circular. In
stating that legal parentage at birth is equated with biology,
and that there is therefore nothing to be gained by a lesbian
being registered as a parent as of right, they are presupposing
the question of who is a legal parent. Surely if a lesbian coparent can be registered as of right, that legal presumption
would broaden to include such non-biological parents.
[156] While the dignity analysis under the Law test will
permit a greater analysis of the nature of the benefit at
issue, it would seem that in identifying the benefit at the
outset it is necessary to consider the symbolic feature of the
benefit from the perspective of the applicants. In this

2006 CanLII 19053 (ON SC)

the government may concede the applicants are treated
differently in that it is more difficult for them to register,
they are ultimately able to register.

Comparator group
[157] It is essential to select the proper comparator group
prior to undertaking a s. 15 analysis. In Hodge v. Canada
(Minister of Human Resources Development), [2004] 3 S.C.R.
357, [2004] S.C.J. No. 60, the Supreme Court reviewed the
jurisprudence on comparator groups, and recognized at para. 18
that "As is evident, a misidentification of the proper
comparator group at the outset can doom the outcome of the
whole s. 15(1) analysis. In fact, the seemingly straightforward
selection of a comparator group has proven to be the Achilles'
heel in a variety of recent cases."
[158] It summarized the importance of selecting the proper
comparator at para. 17:
The identification and function of the "comparator group" in
applying s. 15(1) of the Charter was encapsulated by
Iacobucci J. in Lovelace v. Ontario, [2000] 1 S.C.R. 950,
2000 SCC 37, at para. 62, as follows:
. . . there are three basic stages to establishing a breach
of s. 15. Briefly, the Court must find (i) differential
treatment, (ii) on the basis of an enumerated or analogous
ground, (iii) which conflicts with the purpose of s. 15(1)
and, thus, amounts to substantive discrimination. Each of
these inquiries proceeds on the basis of a comparison with
another relevant [page121] group or groups, and locating
the relevant comparison groups requires an examination of
the subject-matter of the law, program or activity and its
effects, as well as a full appreciation of the context.
(Emphasis added)
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respect, this case is analogous to the gay marriage cases: the
applicants want access to the same scheme as heterosexual
parents, not a parallel scheme. They view themselves as totally
excluded. Furthermore, they want to ensure that they do not
need to waive their privacy to gain parentage and to forgo the
risk that they will not receive a declaration of parentage or
adoption.

[160] The starting point in identifying the relevant
comparator group is the point of view of the claimant. However,
the proposed comparator group may not be sufficient as the
differential treatment may not be between the groups identified
by the claimant but between other groups: Law at para. 58.
[161] The applicants do not articulate a particular
comparator group. They stress the need for a flexible
comparative approach. They articulate that there is
differential treatment on the following grounds:
(a) on the basis of the listed ground of sex; only the forms
that change the designation, "father" to "mother" or "coparent" are rejected;
(b) on the basis of the analogous ground of sexual orientation:
only the forms of lesbian parents -- those that show two
women [the "same-sex couples"] or perhaps those that are
marked to suggest that the parents are a same-sex couple,
are rejected; and
(c) on the basis of family status: only the forms of those
families who require the use of assisted reproduction,
namely anonymous donor insemination, are rejected.
[162] The government submits that the birth registry does not
distinguish between heterosexual and same-sex couples, but
between biological and non-biological parents. Lesbian mothers
are a subset of non-biological individuals who can get on the
registry. The government further argues that the equation of
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[159] It is worth repeating that the selection of the
comparator group is not a threshold issue that, once decided,
can be put aside. On the contrary, each step in the s. 15(1)
analysis proceeds "on the basis of a comparison". Indeed in
many of the decided cases, the characteristics of the
"comparator group" are only developed as the analysis
proceeds, especially when considering the "contextual factors"
relevant at the third stage, i.e., whether discrimination, as
opposed to just a "distinction", has been established.

[163] Hodge provide[s] guidance to the court in selecting a
comparator as follows starting at paras. 23-26: [page122]
The appropriate comparator group is the one which mirrors
the characteristics of the claimant (or claimant group)
relevant to the benefit or advantage sought except that the
statutory definition includes a personal characteristic that
is offensive to the Charter or omits a personal
characteristic in a way that is offensive to the Charter. An
example of the former is the requirement that spouses be of
the opposite sex; M. v. H., supra. An example of the latter
is the omission of sexual orientation from the Alberta
Individual's Rights Protection Act; Vriend v. Alberta, [1998]
1 S.C.R. 493.
The usual starting point is an analysis of the legislation
(or state conduct) that denied the benefit or imposed the
unwanted burden. While we are dealing in this appeal with
access to a government benefit, and the starting point is
thus the purpose of the legislative provisions, a similar
exercise is required where a claim is based on the effect of
an impugned law or state action. . . .
In either case, the universe of people potentially entitled
to equal treatment in relation to the subject matter of the
claim must be identified. I use the phrase "potentially
entitled" because the legislative definition, being the
subject matter of the equality rights challenge, is not the
last word. Otherwise, a survivor's pension restricted to
white protestant males could be defended on the ground that
all surviving white protestant males were being treated
equally. The objective of s. 15(1) is not just "formal"
equality but substantive equality (Andrews, supra, at p.
166).
Nevertheless, in a government benefits case, the initial
focus is on what the legislature is attempting to accomplish.

2006 CanLII 19053 (ON SC)

non-biological parents with families who rely on assisted
reproduction ignores the impact of the distinction on others,
notably adoptive parents.

[164] In Doe v. Canada (Attorney General) (2006), 79 O.R.
(3d) 586, [2006] O.J. No. 191 (S.C.J.), at para. 70, Justice
Dambrot found it useful to break these principles down into the
following steps:
Identification of the purpose of the legislative scheme in
question;
Identification of the universe of persons potentially
entitled to relief from the burden imposed;
Identification of the distinction between those entitled to
relief from the burden and those who are not; and
Identification of the appropriate comparator group, which
will mirror the characteristics of the claimant (or claimant
group) relevant to the benefit or advantage sought except
that the statutory definition will include a personal
characteristic in a way that [the claimant argues] is
offensive to the Charter or omit a personal characteristic in
a way that [the claimant argues] is offensive to the Charter.
I have structured my analysis above in light of this case law
on comparator groups.
Purpose
[165] The purpose of the VSA has been articulated above.
While one purpose of the VSA is to maintain a record of
biological [page123] parentage, this purpose is balanced with
the need to promote other important social values, including
the equality of all children in Ontario and privacy of
families.
Potential universe
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It is not open to the court to rewrite the terms of the
legislative program except to the extent the benefit is being
made available or the burden is being imposed on a
discriminatory basis.

[167] I agree with the applicants that this universe consists
of all parents registering their children's births and all
children who need to be registered. I would perhaps somewhat
modify this statement to refer instead to all individuals who
believe themselves to be parents at the time of birth, to avoid
a definitional problem at this state of the analysis. I do not
want to put the cart before the horse and presume to determine
who should be recognized as a parent at this stage of the
analysis. As I address in my remedy section, if we can no
longer say an individual is only a parent on the basis of
biology, then it becomes difficult to pinpoint what makes an
individual a parent.
Distinction
a. Biology
[168] The respondent seeks to divide up this universe as
being between biological and non-biological parents. The
applicants submitted that to use a comparator group based on
biology is to repeat the same argument from biology used in
every gay rights case. The respondent argued that while the
court was correct that in other cases that biology was
irrelevant, this case is different. Marriage is a social
construct, but birth is not. We still need one male and one
female parent for babies to come into the world.
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[166] What is the potential universe of individuals entitled
to the benefit of registration on the Statement of Live Birth
as of right? While the government may argue that this benefit
is available only to biological parents (and therefore to all
children, as all children who have lesbian parents also having
a male biological father even if unknown), the potential
universe of registrants need not be limited by entitlement as
understood by the government. The government's interpretation
would limit the analysis to formal rather than substantive
analysis. Furthermore, I have already concluded that in effect,
the provisions do enable non-biological parents to have access
to this benefit without scrutiny by the Deputy Registrar,
notwithstanding its interpretation that the legislation limits
registration to biological parentage.

[A]n argument that marriage is heterosexual because it "just
is" amounts to circular reasoning. It sidesteps the entire s.
15(1) analysis. It is the opposite-sex component of marriage
that is under scrutiny. The proper approach is to examine the
impact of the opposite-sex requirement on same-sex couples to
determine whether defining marriage as an opposite-sex
institution is discriminatory: see Miron v. Trudel, [1995] 2
S.C.R. 418, 124 D.L.R. (4th) 693, at pp. 488-93 S.C.R. per
McLachlin J.
[170] Halpern quotes Justice McLachlin in Miron v. Trudel,
[1995] 2 S.C.R. 418, [1995] S.C.J. No. 44, when she stated
at para. 136:
Following the lesson of Brooks, I would respectfully suggest
that more is required; if we are not to undermine the promise
of equality in s. 15(1) of the Charter, we must go beyond
biological differences and examine the impact of the impugned
distinction in its social and economic context to determine
whether it, in fact, perpetuates the undesirable stereotyping
which s. 15(1) aims to eradicate.
[171] That is not to say that biology can never be a
legitimate basis of comparison. In fact, Hodge cites Trociuk at
para. 29 as a "straightforward example" in which the relevant
universe of potential claimants were biological parents. In
that case, Mr. Trociuk claimed discrimination on the basis of
sex, since his biological relationship to the child was the
equivalent to that of the mother in all relevant aspects. The
appropriate comparison was made in that case between biological
mothers and biological fathers, and his claim succeeded. That
case differs from the respondent's argument in that the
distinction in that case was between the rights of mothers and
fathers, not between biological and non-biological parents. As
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[169] It is beyond dispute that biology is a suspicious means
for distinguishing between individuals. In Halpern v. Canada
(Attorney General) (2003), 65 O.R. (3d) 161, [2003] O.J. No.
2268 (C.A.), [page124] the Court of Appeal pointed out the
danger in using a definition based in biology at para. 71:

[172] Furthermore, in Schafer v. Canada (Attorney General)
(1997), 35 O.R. (3d) 1, [1997] O.J. No. 3231, 149 D.L.R.
(4th) 705 (C.A.), the Court of Appeal compared biological
and adoptive mothers, and concluded that a distinction on the
basis of biology was appropriate in that case given that
benefits were aimed at addressing physiological changes that
occur during childbearing that are not experienced by adoptive
mothers.
[173] In this case, I agree with the respondent that birth is
not a social construct. At present, it takes one ovum and one
sperm for a child to be created. However, that does not mean
that parentage is not a social construct. In fact, our expanded
understanding of parent for child support purposes suggests that
we do see parentage as such a construct, and perhaps understand
it as a concept that may change depending on context. [See Note
1 below] The [page125] respondent's error is in comparing birth
to marriage, rather than parentage to marriage.
b. Sex, sexual orientation, and the use of
reproductive technology
[174] It is the position of the applicants that there is a
distinction amongst the potential universe of claimants, on the
basis of the factors of sex, sexual orientation and the use of
reproductive technology.
[175] In Falkiner v. Ontario (Ministry of Community and
Social Services) (2002), 59 O.R. (3d) 481, [2002] O.J. No. 1771
(C.A.), a claim was similarly made for the use of multiple
comparator groups as they were discriminated against on the
basis of more than one personal characteristic, and no single
comparator group would capture the differential treatment. The
Court of Appeal concluded at para. 72 that "Because the
respondents' equality claim alleges differential treatment on
the basis of an interlocking set of personal characteristics, I
think their general approach is appropriate. Multiple
comparator groups are needed to bring into focus the multiple
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both parents involved in the case were biological, there was no
need to consider the rights of non-biological parents.

[176] I generally support this intersectional analysis.
However, in this case, I am not sure that each form of
discrimination brings out a different aspect of the claim.
Rather, part of the issue in this case is that a lesbian comother faces both sex discrimination and sexual-orientation
discrimination when compared with her male, heterosexual
counterpart. There is no need to do separate comparisons on the
basis of sex and sexual orientation as these factors are
intimately connected. Rather, as I note below, it can be
understood that as a lesbian these mothers simultaneously
experience both forms of discrimination. Furthermore, unlike in
Falkiner in which social assistance was an independent ground
of discrimination for single mothers, in this case the use of
reproductive technology is not itself the source of
discrimination. Rather, it is because lesbian mothers cannot
reproduce biologically that they require the assistance of
reproductive technology.
[177] That said, the distinctions identified by the
applicants are born out by the evidence as to the effects of
the legislation. The evidence indicates that biological parents
and non-genetic fathers who use reproductive technology to get
pregnant with their partners are being registered on birth
certificates but that non-genetic lesbian co-mothers are not.
(This claim may be a stretch. In [page126] fact, the
evidence is just that non-genetic fathers are not registering,
we do not know at what stage they got involved in parentage.
However, the evidence on this point did relate to non-genetic
fathers who were in couples that used sperm donors.) It is
arguable that genetic lesbian co-mothers are being registered,
but given that there have only been two cases of this occurring
to date, it would appear that all lesbian co-mothers are at
this point being denied the right to register without either a
declaration of parentage of a DNA test. There is also an
argument to be made that non-genetic mothers in heterosexual
couples who use surrogates are being registered, but again
there is a lack of evidence on this point. It is therefore
arguable that the key comparison to be made is between some
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forms of differential treatment alleged." Each aspect brought
into focus a different part of the discrimination.

[178] The government argued that families that use
reproductive assistance cannot be the proper comparator as such
a group does not capture those who adopt. I would agree that
this cannot be the correct comparator, but do so on the basis
of the evidence that heterosexual families, that are using
reproductive technology, are getting registered. More
substantively, I agree with the respondent that the above
analysis does not account for other non-biological individuals
who may make up the pool of potential claimants, including
adoptive parents and gay parents who are also not currently
registered. Therefore, it seems that the distinction is being
made between, on the one hand, biological parents and nongenetic fathers who use reproductive technologies, and on
the other hand, lesbian co-mothers and non-biological parents,
such as adoptive parents, who do not use reproductive
technology. The question is, how does this impact on the choice
of a comparator?
Comparator
[179] The issue which has presented some difficulty is
whether or not it is necessary to consider all of the universe
of potential claimants when determining the comparator group,
or if it sufficient to focus on the claimants before the court
and to ensure that they are compared to individuals in the pool
of universe of claimants who mirror the characteristics of the
claimant in a relevant manner.
[180] In Schafer, supra, which was a pre-Law case, the
appellants submitted that the proper comparison was between
biological mothers and other parents. The respondent argued
that it was between biological mothers and fathers in one group
and adoptive parents in the other. The Court of Appeal
concluded that the facts of the case required comparison
between biological mothers and adoptive mothers. They rejected
the inclusion of [page127] fathers because they were not
parties to the litigation and their inclusion distorted the
equation: at para. 40. Similarly, in this case the inclusion of
adoptive parents when they are not before the court equally
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subset of non-biological fathers and lesbian co-mothers.

[181] In Falkiner, the Court of Appeal adopted multiple
comparator groups. The court was clear that the comparator
groups should not be defined by reference to the formal
distinction drawn in the impugned definition of spouse.
Similarly, the comparison here need not be between all of those
captured in the definition of parent, and all of those who are
not captured.
[182] It is the evidence that in all of the families whose
members are claimants that, prior to conception, a pregnancy
was planned between the partners, and the non-birth parent
provided support throughout the pregnancy and participated in
the parenting once the child was born. There would be no doubt
in these cases that these individuals would be recognized as
parents under the FLA. The cases at bar are not situations in
which a non-biological individual became involved post-birth,
or even post-conception. There is therefore no reason in this
case to include in the group of claimants non-biological
parents who get involved with children post-birth, such as
adoptive parents, as they have not formed the same intent to
parent prior to the birth of the child. I would note that at
this point I am focusing on the choice to parent prior to the
conception of a child because this is a key factor on the
record before me. I make no comment on whether or not this is
necessary to be a parent. All that is relevant at this point is
that the applicants before this court did plan to get pregnant
with a partner and used reproductive technology to do so. They
are therefore similar to heterosexual couples who plan a
pregnancy with the help of reproductive technology.
[183] I conclude that the claimants can be characterized as
lesbian co-mothers who plan a pregnancy with a spouse using
assistive reproductive technology and that the appropriate
comparator group is heterosexual non-biological fathers who
plan a pregnancy with a spouse using assistive reproductive
technology. Equally, it is appropriate to compare the claimant
children with children of heterosexual non-biological fathers
who planned their pregnancy using reproductive technology. I
would suggest that it is appropriate to compare parents with
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distorts the picture.

Distinction
[184] According to the applicants, they are denied equal
benefit of the law because they are denied presumptive proof of
parentage. The government concedes this point. Lesbian comothers who plan a pregnancy with a spouse using
reproductive technology are excluded by the language of s. 9 of
the VSA, unlike non-biological fathers who plan a pregnancy
with a spouse using reproductive technology. The overall
structure of the legislation and the actions of the Registrar
General support this different treatment.
Ground
[185] The government argues that lesbian co-parents are
treated the same as non-biological parents. Being a "nonbiological parent" is not an analogous ground, as nonbiological parents are not an insular and discrete group but
rather a heterogeneous one that includes individuals who use
reproductive technologies because of personal choice, medical
risk, genetics as well as the inability to reproduce.
[186] The applicants argue that the differential treatment to
access a process that confers a benefit offends equality on the
bases of sexual orientation, family status and sex, as
recognized in Gill v. Murray, supra, at para. 82.
Sex
[187] First, the applicants argue that there is differential
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parents, and children with children, as their rights may
differ. As some of the case law I discuss below indicates, it
is important to use the correct unit of analysis, be it an
individual, couple or possibly a family, in order to pinpoint
the discrimination and to recognize how those affected are
differently impacted. I have made the comparison groups very
specific as I am conscious that the rights of those not
[page128] before the court, and who have not had an
opportunity to present an evidentiary record, should not be
engaged.

Sexual Orientation
[188] Second, the applicants argue that there is
discrimination on the basis of sexual orientation as they claim
that the evidence shows parentage of heterosexual couples is
immediately affirmed, regardless of the use of donor gametes,
but parentage of lesbian mothers is not.
[189] The government concedes that if there is discrimination
on the basis of sexual orientation, then this is an analogous
ground, as it settled by the Supreme Court: M. v. H., Halpern.
[page129] However, the government submitted that even if the
proper ground is sexual orientation, then the distinction is
not discriminatory under the Law test.
[190] The evidence establishes that lesbian co-mothers are
being excluded when heterosexual male partners are not, and
that their exclusion is in part due to their sexual
orientation: in most situations in which a child has two
mothers who both want to register at birth it will be because
her parents are in a same-sex relationship.
[191] Third, the applicants submit that even if it were true
that all individuals using donor gametes were denied immediate
registration of parentage, there would still be an adverse
effect because unlike most heterosexual couples who have the
ability to reproduce biologically, lesbians require assisted
reproduction. They would be impacted by a standard with no
legitimate justification centred on majoritarian experience,
which excludes lesbian families.
[192] I agree with the applicants that even if the
distinction is being consistently made on biological grounds,
that there is still adverse-effect discrimination to lesbian
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treatment on the basis of sex of the co-parent as only
Statements of Live Birth that change the reference of "father"
to "co-parent" or "mother" or include a female name under
"father" are rejected. Sex is clearly an enunciated ground
of prohibited discrimination, and the evidence bears out that a
distinction is being made on this basis.

[193] It is useful to consider Justice McLachlin's comments
on formal equality reasoning in Miron v. Trudel, supra, at
paras. 134 and 136:
Having defined the functional values underlying the
legislation in terms of the alleged discriminatory ground, it
follows of necessity that the basis of the distinction is
relevant to the legislative aim. This illustrates the aridity
of relying on the formal test of logical relevance as proof
of non-discrimination under s. 15(1). The only way to break
out of the logical circle is to examine the actual impact of
the distinction on members of the targeted group. This, as I
understand it, is the lesson of the early decisions of this
Court under s. 15(1). The focus of the s. 15(1) analysis must
remain fixed on the purpose of the equality guarantees which
is to prevent the imposition of limitations, [page130]
disadvantages or burdens through the stereotypical
application of presumed group characteristics in violation of
human dignity and freedom.
The danger of using relevance as a complete answer to the
question of whether discrimination is made out, and thus of
losing sight of the values underlying s. 15(1), is acute when
one is dealing with so-called "biological" differences. This
is the lesson of Bliss v. Attorney General of Canada, [1979]
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mothers given their inability to procreate "naturally". As the
Supreme Court concluded in Eldridge v. British Columbia
(Attorney General), [1997] 3 S.C.R. 624, [1997] S.C.J. No.
86, it is up to the government to ensure that the disadvantaged
are served equally by government services. The applicants are
correct that there is no reason that non-biological mothers
should have to ask permission to recognize the physical
necessity of their relationships with their own children. Thus,
they are not merely seeking accommodation in this case through
a separate scheme of parental recognition. They are arguing
that the institution of parentage must be challenged, in order
that their experiences can be part of that institution. They do
not want a concession to difference, but a reconceptualization
in light of their needs and experiences of what is normal in
our society.

Child claimants
[194] The applicants also claim that their children have been
discriminated against on the basis of the sex and sexual
orientation of their parents as in Benner v. Canada (Secretary
of State), [1997] 1 S.C.R. 358, [1997] S.C.J. No. 26, at paras.
77-86, in which the Supreme Court concluded that when access to
benefits such as citizenship is restricted on a basis
intimately connected and beyond ones control, such as gender of
a parent, s. 15 is invoked. I accept this analysis.
Family status
[195] The applicants also argue that if the comparison is
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1 S.C.R. 183, and Brooks v. Canada Safeway Ltd., [1989] 1
S.C.R. 1219. In Bliss, a Bill of Rights case, this Court
denied benefits to pregnant women under the Unemployment
Insurance Act, 1971, on the reasoning that the distinction
drawn under the Act was based on relevant biological
differences. Ten years later, in Brooks, this Court
acknowledged that the superficial relevance of the biological
difference between women and men had led it astray in Bliss.
The ultimate issue was whether the impugned distinction
denied benefits to a class of people -- pregnant women -- in
a way which was discriminatory on the basis of sex. In the
result, the Court concluded that the denial of benefits had
the effect of denying equality to women, the only class of
persons who could become pregnant, and unfairly placed an
economic burden due to pregnancy solely on the shoulders of
women. Much as this Court did in Bliss, La Forest J. relies
on the biological differences between heterosexual and
homosexual couples to find that the Old Age Security Act does
not discriminate on the basis of sexual orientation.
Following the lesson of Brooks, I would respectfully suggest
that more is required; if we are not to undermine the promise
of equality in s. 15(1) of the Charter, we must go beyond
biological differences and examine the impact of the impugned
distinction in its social and economic context to determine
whether it, in fact, perpetuates the undesirable stereotyping
which s. 15(1) aims to eradicate.

[196] As I have not found that the proper comparator group is
biological families, it is not necessary to consider whether or
not a distinction is made between biological and non-biological
families is an analogous ground. Furthermore, given that sex
and sexual orientation are clearly grounds of discrimination
engaged in this case, it is not necessary to consider how
adding in the factor of family status otherwise assists the
applicants' case. I think that this issue is too broad an issue
to be decided on the facts of this case if it does not need to
be decided.
Dignity analysis
[197] In Law, supra, at para. 53, Iacobucci J. elaborated on
the meaning and importance of respecting human dignity,
particularly within the framework of equality rights:
Human dignity means that an individual or group feels selfrespect and self-worth. It is concerned with physical and
psychological integrity and empowerment. Human dignity is
harmed by unfair treatment premised upon personal traits or
circumstances which do not relate to individual needs,
capacities, or merits. It is enhanced by laws which are
sensitive to the needs, capacities, and merits of different
individuals, taking into account the context underlying their
differences. Human dignity is harmed when individuals and
groups are marginalized, ignored, or devalued, and is
enhanced when laws recognize the full place of all
individuals and groups within Canadian society. Human dignity
within the meaning of the equality guarantee does not relate
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between biological and non-biological families, that being a
non-biological, assisted reproductive family is an analogous
ground. The children's claims can also be characterized as
discrimination on the basis of family status, that is, that the
children of different-sex families are granted full and easy
recognition of parentage whereas children of lesbian families
are not, resulting in risks to their stability and security.
The respondent argues that there is no such ground as "family
status" and that the applicants have not laid an evidentiary
foundation to establish such a ground. [page131]

[198] The assessment of whether or not a law demeans a
claimant's dignity is undertaken from a subjective-objective
perspective: Halpern, supra, at para. 79. The perspective is of
a "reasonable person, dispassionate and fully apprised of the
circumstances, possessed of similar attributes to, and under
similar circumstances as, the group of which the rights
claimant is a member": Egan v. Canada, [1995] 2 S.C.R. 513,
[1995] S.C.J. No. 43, at para. 56, Law at para. 59.
Pre-existing disadvantage, stereotyping, prejudice or
vulnerability experienced by the individual or group at issue.
[199] The applicants submit that lesbian parents have been
the subject of pre-existing disadvantage, stereotyping
prejudice or vulnerability. The government relies on Lovelace
v. Ontario, [2000] 1 S.C.R. 950, [2000] S.C.J. No. 36, at para.
73, for the proposition that this factor, in the Law analysis,
is not just about whether or not there is pre-existing
disadvantage, but on [page132] whether the distinction furthers
that stereotype. Otherwise, every time a law applies to a
disadvantaged group, a Charter claim will be successful. I
agree, and that is why the dignity analysis must be conducted.
However, I also agree with the applicants that the analysis
does not turn on whether or not the applicants are subject to a
stereotype, but on whether there is an impact on their dignity:
Law, supra, at para. 64.
[200] The Supreme Court has recognized that same-sex
relationships have not always been given equal concern, respect
and consideration: M. v. H., [1999] 2 S.C.R. 3, [1999] S.C.J.
No. 23, at paras. 68-69, 73.
[201] Justice Cory described the historic disadvantage of
gays and lesbians in Egan, supra, at para. 173:
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to the status or position of an individual in society per se,
but rather concerns the manner in which a person legitimately
feels when confronted with a particular law. Does the law
treat him or her unfairly, taking into account all of the
circumstances regarding the individuals affected and excluded
by the law?

. . . . .
Homosexual couples as well as homosexual individuals have
suffered greatly as a result of discrimination. Sexual
orientation is more than simply a "status" that an individual
possesses. It is something that is demonstrated in an
individual's conduct by the choice of a partner . . . . [S]
tudies serve to confirm overwhelmingly that homosexuals,
whether as individuals or couples, form an identifiable
minority who have suffered and continue to suffer serious
social, political and economic disadvantage.
[202] More particularly, the applicants point to the absence
of lesbian parents in popular culture. Lesbian mothers lack
even a language to identify themselves. Given this overall
context of homophobia and heterosexism, it makes an even bigger
difference to them for the government to recognize their
parental relationships. Failure to recognize these
relationships perpetuates views that there is something wrong
or unnatural about their families. Rather than the law seeking
to remedy their historic disadvantage, it is placing additional
burdens upon them, and is therefore discriminatory. I agree
with this analysis. Likewise, for children of lesbian mothers,
who are even more vulnerable than their parents to the lack of
symbols of their families in popular culture, exclusion of
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The historic disadvantage suffered by homosexual persons
has been widely recognized and documented. Public harassment
and verbal abuse of homosexual individuals is not uncommon.
Homosexual women and men have been the victims of crimes of
violence directed at them specifically because of their
sexual orientation . . . . They have been discriminated
against in their employment and their access to services.
They have been excluded from some aspects of public life
solely because of their sexual orientation . . . . The
stigmatization of homosexual persons and the hatred which
some members of the public have expressed towards them has
forced many homosexuals to conceal their orientation. This
imposes its own associated costs in the work place, the
community and in private life.

[203] The government suggests an alternate analysis on the
basis of its comparator group of non-biological parents,
submitting that non-biological parents have not been subjected
to differential treatment founded on stereotype. Rather, it is
a fact that biological parents have an indisputable right of
parentage whereas those without a biological connection may or
may not, and require confirmation of their status. As the
applicants have submitted, and as discussed above, nonbiological parents have been the subject of prejudice and
discrimination. Their inability to biologically procreate has
meant that they have been viewed as unnatural, i.e. deviant,
families.
The correspondence, or lack thereof, between the grounds on
which the claim is based and the actual need, capacity, or
circumstances of the claimant or others.
[204] According to the applicants, the respondent's claim
turns almost entirely on the claim that the distinction is
based on correspondence. Therefore, the government is seeking
to import s. 1 concerns into the s. 15 analysis. It is the
position of the applicants that there is no correspondence
between the distinction and their needs, capacities and
circumstances. Lesbian mothers have an even greater need for
proof of parentage because their status as mothers is more
likely to be challenged. Their children have the same need for
a birth record that represents the reality of their family.
[205] The respondent submitted that the government can use
reasonable correspondence and that a biological link is a
reasonable general approach in this case: Law, supra, at para.
105. The VSA recognizes the actual circumstances of the
claimants by recognizing the reality that like all nonbiological parents, the presumptive marker of parenthood is
missing. A biological link provides a reasonable marker of
parenthood. If non-biological parents were added to the birth
registration, there would be competing claims for parenthood.
These claims are more appropriately dealt with within the
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their parents from birth registration furthers this
vulnerability. [page133]

[206] I agree with the applicants that the respondent's
argument that a biological link provides a reasonable marker of
parenthood is more appropriately dealt with in the s. 1
analysis as it seeks to justify the exclusion of biological
parents from the perspective of biological parents or of the
government, not from the reasonable perspective of the
claimants: see Halpern at para. 91. The respondent also asserts
that biology is the only presumptive [page134] marker of
parentage without providing a basis, other than convenience,
for this position. Clearly, other markers of parentage are used
in other legislative schemes that focus on social parentage. If
the applicants reasonably perceive themselves to be parents, it
does not follow that they will agree that biology is the only
presumptive marker of parentage. They understand that being a
parent means more than just having a biological link.
Furthermore, I agree with the applicants that lesbian mothers
have a vulnerable status, and would expect the government to
provide protection to their parental status rather than to make
it difficult for them to access equal benefit to that status.
[207] Furthermore, the government's argument about
correspondence rests on the faulty premise that parentage on a
birth certificate needs to be limited to biological parentage
as a child can only have two parents and if more parents seek
registration, parentage must be adjudicated. However, there is
no reason to believe that the needs of biological parents are
only protected by an exclusion of non-biological parents from
birth registration. While it would appear that the current
legal structure suggests that only two parents are registered
on the VSA and the CLRA; the FLA is clear that multiple
individuals can act as parents, and have obligations as
parents. The government itself has conceded that its own
understanding of mother and father leads to the inevitable
conclusion that there can be a gestational mother, a genetic
mother and a genetic father.
[208] From the reasonable perspective of the child claimant,
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confines of the CLRA. As only biological parents are currently
able to register, the Registrar General has the capacity to
assess these claims through the use of DNA testing.

The ameliorative purpose or effects of the impugned law upon
a more disadvantaged person or group in society.
[209] Both parties agree that the scheme does not serve an
ameliorative purpose and that this factor is therefore neutral.
The nature and scope of the interest affected by the impugned
law.
[210] In their submissions, counsel for the applicants spoke
forcefully and at great length about the nature of the
interests affected. They articulated this with several vivid
images: [page135]
-- It forces them to go to court each time is
institutionalized indecency.
-- The essence of attack on their dignity is that they are
already parents, but they have to ask the court to be
mothers of their own children.
-- The idea that you can only be a parent if we say it is okay
is offensive to dignity.
-- It is a means to render the lesbian co-mother invisible as
mother.
-- The idea of having to ask for permission.
-- Their children are taken away symbolically.
-- They are denied a symbol. It is an initial non-recognition
of humanity and parenthood.
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her needs may be better recognized by the inclusion of social
parents who plan to be involved in caring for her rather than
genetic parents who do not. Furthermore, as identified by the
applicants, for her the exclusion of some of her parents from
the birth record is arbitrary as she has the same need for
social recognition of her parents as do other children.

[212] In making this argument, the government again seeks to
import s. 1 concerns into the s. 15 analysis. At this stage of
the analysis, it is the applicants' and not the government's
perspective that is relevant. More critically, in making this
argument, the government misidentifies the benefit being
sought. The benefit sought is not access to parentage, but
access to parentage as of right. Therefore, when the government
argues that there is not complete exclusion from this benefit,
it is wrong. As noted by the applicants, the very harm that
they are experiencing is a sense of having to ask for
permission to enter the institution of parentage. That makes
this case similar to Halpern, which recognized the symbolic
value of marriage and the message of exclusion sent to same-sex
couples who could not participate in this institution: Halpern
at para. 6. [page136]
[213] In order to understand how denial of the benefit
affects the interests of the applicants, it is helpful to
consider their own words.
[214] In her affidavit, Rachel Epstein writes at para. 18:
One of the most frequently asked questions of lesbian parents
who are parenting together, is "who's the real mom?" In our
eyes, the question makes no sense as we are both real moms in
the same way heterosexual couples who have children, or
adoptive couples, are both "real" parents. But the question
implies a hierarchy based on biology, and once again devalues
non-biological parents and deems them "lesser than"
biological parents.
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[211] Conversely, the respondent submits that the restrictions
are de minimus in this case. To request a CLRA declaration is
not a major court proceeding and the legal fees suggested by
Kelly Jordan of $4,000 is not large. The government notes that
there is no evidence as to the costs of an unopposed declaration
and no evidence as to significant delays in getting a
declaration. [See Note 2 below] The government also points out
that nothing in the legislation is disapproving of lesbian
women.

We do not want to proceed with an adoption because it feels
immoral and dishonest. We are both parents to this child; we
were both in attendance at the conception and at the birth.
We see no difference between our situation and, for example,
a heterosexual couple who have had to use donor sperm to
conceive.
[216] In her affidavit, the child of lesbian parents, Sadie
Epstein (S.E.) explains at para. 15:
I just want both my moms recognized as my moms. Most of my
friends have not had to think about things like this -- they
take for granted that their parents are legally recognized as
their parents. I would like my family recognized the same way
as any other family, not treated differently because both my
parents are women.
Most kids understand that I have two moms. But a few kids are
mean or just do not understand. They ask who my "real" mom
is. I explain that both of my moms are my real moms. Some
adults do not understand either. It would help if the
government and the law recognized that I have two moms. It
would help more people to understand. It would make my life
easier. I want my family to be accepted and included, just
like everybody else's family.
Imagine winning the case, it would feel amazing. It would
feel like we would not have to lie anymore. We would not have
to worry about getting in trouble. Nobody could question who
my mothers are anymore. I would feel more secure and safer.
We could tell the truth. I could just be who I am, and sign
my own signature, Sadie Rose Epstein-Fine.
[217] Besides threats to their psychological integrity and to
feelings of exclusion from a fundamental institution of
parentage (or due to not having their parents recognized), the
families also pointed to more immediate concrete forms of
exclusion. In the case of one applicant recently diagnosed with
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[215] In their affidavit, Bonnie Atkins and Beatrice Volino
write at para. 11:

[218] During the period that a lesbian co-mother is awaiting
a declaration of parentage, her ability to act as a parent to
her [page137] child vis--vis the outside world are severely
circumscribed. She will not be able to receive documentation on
behalf of that child such as a passport, receive medical care
for that child, or travel with that child outside Canada. In
seeking a CLRA declaration, she will have to make public
private family planning decisions.
[219] The affidavit evidence in this case reveals a lot of
pain on the part of lesbian co-parents who have not been able
to have their children registered to both parents as of right.
Clearly, the subjective feelings of these women about parenting
their children indicate that their ability to registrar through
the VSA engages core dignity interests.
[220] To support these subjective feelings with an objective
basis, the applicant submitted numerous pieces of social
science evidence that indicate that the experiences of these
claimants are not particular, but common concerns amongst
lesbian mothers. This evidence is helpful in demonstrating that
the applicants are describing the feelings of a reasonable
individual in their circumstances. However, I note briefly that
there is something inherently offensive in asserting that when
these mothers are speaking about their most personal feelings
of motherhood, that they need to prove that they are reasonable
in the position they are taking. In fact, I would note that
after voicing their feelings of exclusion, having to prove that
these feelings are justified requires them to once again ask
permission to have their feelings as parents recognized.
[221] The affidavit of fertility counselor Sherry Dale echoes
the practical concerns voiced by the applicants: that nongenetic mothers of a child born to lesbian parents express
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breast cancer, there was a risk that if her partner had not
received a declaration of parentage, that if she died her
partner could loose the ability to obtain this right. In cases
in which the birth mother dies, becomes incompetent, or has a
change of intention, the rights of the lesbian co-mother to
recognition as a parent may be threatened.

regarding their legal status as a parent, and
would not have legal protection with respect to
something happened to the birth mother and that
be able to direct medical personnel if their
medical treatment.

[222] Lesbian co-mothers also face financial burdens.
According to Kelly Jordan, even if the court has authority to
grant a declaration of parentage, obtaining such a declaration
is time-consuming and expensive. She charges $4,000 to obtain
such a declaration.
[223] In focus groups conducted by Lori Ross, [See Note 3
below] a researcher who specializes in women's mental health in
pregnancy and post-partum, particularly with lesbian and
bisexual women, these women expressed frustration about the
double standard that their families experience. They are
recognized by the government [page138] when it is financially
beneficial to the government, such as in the collection of
taxes, but not when it is to protect their families, such as in
barriers to parental rights for non-biological mothers.
[224] The experiences reported by Canadian lesbian co-mothers
are not unique. The Victorian Law Reform Commission on Assisted
Reproductive Technology, Australia, reports at p. 16 on
submissions received in the preparation of that report:
These submissions reported that the non-birth mother often
encounters obstacles and ignorance, and at times hostility,
in her dealings with government agencies and service
providers where legal status is a relevant factor. Because
the non-birth mother cannot be named as a parent on the
child's birth certificate, she is unable to produce evidence
of her relationship to the child unless she has taken steps
to obtain a Family Court parenting order or some form of
written authority from the birth mother.
[225] A submission made by the Lesbian Parents Project Group
for that same report was quoted at p. 17 of that report as
stating:
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grave concerns
wonder if they
their child if
they would not
child required

[226] Part of the difficulty of being a co-mother is the
difficulty in finding an identity for a category of parent not
recognized in our society. Ms. Sullivan writes the following
about the experience of being a non-biological mother:
Being "alive" to social situations in ways that others may
comfortably approach without calculation and attention is
not only (and somewhat paradoxically) alienating, as Goffman
suggests, it is also work. We might think of this mental,
emotional, educational, and social labor that lesbian
comothers do as identity-work or construction work. It is
constructive in the sense that comothers are creating new
impressions of and expectations for a wider variety of
hitherto unrecognized and preemptively delegitimated modes
of human affinity. In a sense, comothers are creating more
unconcealed space for sexual and familial nonconformists.
[See Note 4 below]
[227] Similarly, Cassandra M. Wilson writes:
Language can also represent created concepts that comply
with and perpetuate dominant norms. The absence of words and
language to succinctly describe the co-mother's role in the
family is symbolic of her invisibility. "Nonbiological"
lesbian mothers are viewed as lacking and empty. They are
[page139] truly the invisible other, existing without
speech, reason, or life in association to the feminine
other. The lesbian co-parent has to lose either her life,
her speech, or her gender in her attempt to name herself,
her role, and her relationship to the mother and child.
Finally, the term "co-mother" more accurately speaks to
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. . . we feel that legal recognition or our role as parents
to our children is essential for their safety and social
well-being. It is critical to children that they have
reflected back to them the value and integrity of their
lives, including the legitimacy of their families . . . Equal
familial status sends a powerfully positive message to all
social institutions that have an influence on our children's
lives. It obliges them to acknowledge and respect the
families our children live in.

[228] Despite the presentation of this and other documentary
evidence, the government argues that there is no objective
evidence that the applicants' feelings arise from the birth
registry legislation, as opposed to other aspects of being a
lesbian parent. Given the clear evidence that lesbian mothers
face discrimination and a multitude of barriers due to their
social marginalization, it does not lie in the mouth of
government to claim that the applicants cannot specify a
particular link to the particular harm of exclusion in this
case. This exclusion is part of the broader exclusion of
lesbian mothers. Furthermore, it is reasonable to infer that
the exclusion of lesbian mothers means there is not a lot of
social science evidence available on their situation. The
respondent's argument also relies on fallacious logic. They
claim that because the social worker Sherry Dale identifies
that both genetic and non-genetic mother share the same
feelings, it cannot be that those feelings are because of lack
of registration. However, the failure to register one parent
signifies to both parents the lack of recognition of their
family as a unit.
[229] Furthermore, aside from the evidentiary record
particular to this case, the Supreme Court has already
acknowledged the importance of birth registration in Trociuk at
paras. 15 and 16:
Parents have a significant interest in meaningfully
participating in the lives of their children. In B. (R.) v.
Children's Aid Society of Metropolitan Toronto, [1995] 1
S.C.R. 315, at para. 85, La Forest J. wrote that "individuals
have a deep personal interest as parents in fostering the
growth of their own children". In a similar vein, Wilson J.
in R. v. Jones, [1986] 2 S.C.R. 284, at p. 319, wrote: "The
relations of affection between an individual and his family
and his assumption of duties and responsibilities towards
them are central to the individual's sense of self and of his
place in the world."
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being a mother, yet still lacks a clear differentiation as a
unique, congruous and real identity. [See Note 5 below]

Conclusion on section 15 analysis
[230] I find that the existence of pre-existing disadvantage
and stereotype, the lack of correspondence between the benefit
and the needs of lesbian co-mothers who use reproductive
technology and their children, and the engagement of core
dignity interests mean that the VSA is discriminatory.
Section 1
Evidence
[231] Once a Charter breach has been found, the onus switches
to the government to justify the breach under the s. 1 test.
[232] As stated in R. v. Oakes, [1986] 1 S.C.R. 103, [1986]

2006 CanLII 19053 (ON SC)

Including one's particulars on a birth registration is an
important means of participating in the life of a child. A
birth registration is not only an instrument of prompt
recording. It evidences the biological ties between parent
and child, and including one's particulars on the
registration is a means of affirming these ties. Such ties do
not exhaustively define the parent-child relationship.
However, they are a significant feature of that relationship
for many in our society, and affirming them is a significant
means by which some parents participate in a child's life.
The significance of this affirmation [page140] is not only
subjectively perceived. The legislature of British Columbia
has attached important consequences to the presence of a
father's particulars on his child's birth registration. It
has decided that where a father's particulars are included on
the birth registration, his consent is always required for
his child's adoption. However, where his particulars are not
included, a father must fulfill at least one of an
alternative set of conditions. As Prowse J.A. notes, ss.
13(1)(c) and 13(2)(a) of the Adoption Act, R.S.B.C. 1996, c.
5, provide that "a father who is named on the birth
registration must be given notice of the proposed adoption of
his child. He may, or may not, qualify for notice apart from
registration" (para. 141).

Where evidence is required in order to prove the constituent
elements of a s. 1 inquiry, and this will generally be the
case, it should be cogent and persuasive and make clear to
the Court the consequences of imposing or not imposing the
limit. A court will also need to know what alternative
measures for implementing the objective were available to the
legislators when they made their decisions. I should add,
however, that there may be cases where certain elements of
the s. 1 analysis are obvious or self-evident.
(Citations omitted)
[233] According to the applicants, the government has not
provided cogent evidence to prove its justification. I agree
that the respondent failed to provide evidence establishing
that the objective of the legislation is pressing and
substantial, or that it is a minimally impairing means to
achieve those objectives. Therefore, their assertions rest upon
a "self evident" understanding of the importance in recording
biological information. This lack of evidence is particularly
problematic in light of Supreme Court jurisprudence that is
suspect of claims regarding biological necessity.
Need for a section 1 analysis
[234] The applicants also raise concerns about the need to
engage in a s. 1 analysis having concluded that there is a s.
15 [page141] breach. First, the applicants argue that given
that the language of the VSA is neutral, the breach of the
Charter rights occurred when the Deputy Registrar interpreted
the VSA as having a biological meaning. Therefore, the breach
is not caused by the statute, but by the action of a state
actor. If this is true, then there is no need to engage in a
Charter analysis at all. If the VSA could be read to permit
lesbian co-mothers to be registered on a Statement of Live
Birth, then this situation is remedied through statutory
interpretation not through remedying a Charter breach.
[235] In this case the Charter breach is in s. 9 of the VSA,
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S.C.J. No. 7 [at para. 68]:

and is furthered by the actions of the state, and must
therefore be justified under s. 1.

[236] The party seeking to uphold the impugned law has the
burden of proving on a balance of probabilities that:
(1) The objective of the law is pressing and substantial; and
(2) The means chosen to achieve the objective are reasonable
and demonstrably justifiable in a free and democratic
society. This requires:
(A) The rights violation to be rationally connected to the
objective of the law;
(B) The impugned law to minimally impair the Charter
guarantee; and
(C) Proportionality between the effect of the law and its
objective so that the attainment of the objective is
not outweighed by the abridgement of the right: Oakes,
paras. 69-71.
Pressing and substantial objective
[237] To justify infringing a right, at minimum, the
objective must "relate to concerns which are pressing and
substantial in a free and democratic society": Oakes, para. 69.
When a law has been found to violate the Charter due to under
inclusion, both the objective of the law as a whole and the
objective of the exclusion must be considered: Vriend v.
Alberta, [1998] 1 S.C.R. 493, [1998] S.C.J. No. 29, at para.
109; M. v. H., at p. 62 S.C.R.; Halpern, at para. 115.
[238] According to the respondent, the pressing and
substantial objective of the VSA is the accurate and prompt
recording of births in Ontario, including the particulars of
the child's biological parents. [page142] It argues that
limiting registration to only biological parents (i.e.,
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Oakes test

[239] According to the applicants, if the government is
correct that the purpose is to collect particulars of
biological parents only, then that purpose is itself
discriminatory, in that it fails to provide equal protection to
all children who need to have their parents recognized, whether
they are biologically related or not. It should be noted that
all children have the right to such registration, which is
recognized in the [United Nations] Convention on the Rights of
the Child.
[240] The applicants are correct in asserting that a purpose
which, in of itself is discriminatory, cannot be pressing and
substantial. In Halpern, supra, the Court of Appeal concluded
that there is no valid objective served in maintaining marriage
as an exclusively heterosexual institution. Such a purpose
results in favouring one relationship over another, suggesting
that uniting two persons of the same sex is of lesser
importance. A purpose that demeans the dignity of same-sex
couples is contrary to the values of a free and democratic
society and cannot be considered to be pressing and
substantial: paras. 117, 119.
[241] Similarly, in this case, excluding non-biological
parents because the government has no means to determine if
they are parents prior to promptly registering their children
is discriminatory. The government has not pointed to any
pressing need for biological rather than non-biological
particulars of parents to be registered, other than because the
requirement of promptness requires only biological parents are
included. It is not clear why only lesbian co-mothers need to
be excluded to ensure that birth records are promptly recorded.
No evidence is presented about the delay that would be caused
by having to adjudicate parentage prior to registration. In
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exclusion of non-biological parents) is necessary to further
the purpose of prompt and accurate recording given that in the
absence of a court order, the Deputy Registrar General has no
mechanism to determine whether a person without a biological
connection to the child is a parent. The government does not
provide any explanation or evidence for why this objective is
pressing and substantial.

[242] The applicants also raise a forceful argument that if
other provinces have been able to recognize non-biological
parents within the birth registry scheme, albeit in some
provinces after facing a Charter challenge, then the objective
of keeping the [page143] record free from non-biological
parents cannot be pressing. There is no reason to believe that
the province of Ontario has different needs than other
provinces in terms of who needs to be registered. All children
in Canada have the same basic needs when it comes to
recognition of parentage.
[243] Furthermore, the applicants argues that it need not
accept the government's articulated purpose during the s. 1
analysis, but can look at the functional purpose of the VSA:
Miron v. Trudel, supra, at p. 477 S.C.R. This purpose is to
provide a foundational document for all children born in
Ontario. If such a document is to record social parentage,
excluding mothers is contrary to this purpose, and therefore
the exclusion cannot be pressing and substantial.
[244] The purpose of the VSA seeks to record biological
parentage but to do so in light of other important social
values including privacy and equality of all children. In its
function, the VSA permits the registration of non-biological
fathers, but excludes non-biological co-mothers. While I accept
that there is a pressing and substantial need for some form of
accurate and prompt birth registration, particularly in light
of a child's international right to such a record, it does not
follow that the exclusion of a lesbian co-mother serves an
objective in light of that purpose.
[245] That said, in Trociuk, the parties agreed that the
VSA's objective was accurate and prompt recording of births and
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fact, the Deputy Registrar had a policy of letting parents who
use a surrogate determine parentage prior to completing the
Statement of Live Birth. Furthermore, given that the system is
replete with false genetic information, it cannot be the case
that there is a pressing and substantial need to use the
registry as some sort of DNA database. The system is designed
such that it will always contain erroneous biological material.

Rational connection
[246] The respondent asserts that to meet this first branch
of the proportionality test that they need only demonstrate the
government's purposes are "logically furthered" by the means
chosen. Their argument is essentially that since court orders
are required to confirm non-biological parentage, and since
court orders may not be available immediately upon birth, the
goal of prompt and accurate recording is furthered by the
immediate inclusion of biological parents only. It is
irrelevant that birth registration is not a perfect record of
biological particulars, as the legislation tolerates a small
percentage of inaccurate records to further other government
objectives such as protecting the privacy interests of women
and families in certain circumstances. [page144]
[247] The applicants submitted that leaving a parent off the
birth registry makes it less accurate, so the exclusion of
lesbian co-mothers from the registry is not related to the
purpose of the Act, being to register social parentage.
Furthermore, some lesbian co-parents may have a biological
relationship. The applicants point out that non-recognition of
lesbian parentage is not a reasonable means to give all
interested parties a chance to be heard and to consider the
best interests of the child. There may be no other interested
parties when an anonymous donor is used or other interested
parties can use the CLRA mechanism. I agree with the
applicants.
[248] Given the purpose of the VSA is in part to recognize
social parentage when it furthers important social values,
exclusion of lesbian co-mothers is not rationally connected to
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that this satisfied the first branch of the Oakes test. The
Supreme Court made no comment on the correctness of this
position. I am therefore prepared to accept that this objective
is pressing and substantial if only for the purpose of
considering the other parts of the analysis. The applicants
raise even stronger arguments surrounding reasonable impairment
of their rights, and I will therefore focus my analysis on
those points.

Minimal impairment
[249] According to Justice McLachlin in RJR-MacDonald Inc. v.
Canada (Attorney General), [1995] 3 S.C.R. 199, [1995] S.C.J.
No. 68, at para. 160 when considering the minimal impairment,
it is necessary to consider that:
The tailoring process seldom admits of perfection and the
courts must accord some leeway to the legislator. If the law
falls within a range of reasonable alternatives, the courts
will not find it overbroad merely because they can conceive
of an alternative which might better tailor objective to
infringement. On the other hand, if the government fails to
explain why a significantly less intrusive and equally
effective measure was not chosen, the law may fail.
(Citations omitted)
[250] The respondent argues that it is critical in this case
to consider that lesbian co-mothers are not completely
excluded, and that they are not required to accept a substitute
regime as in the other gay rights cases. Once a court order is
obtained, they will have the same benefit: their names will be
recorded on the child's birth registration. It is a minimal
burden to have to obtain a CLRA declaration. The government's
argument repeats its position that the applicants are
ultimately seeking the benefit of recognition of their
parentage. However, as I concluded above, the real benefit they
are seeking is recognition of parentage as of right. Given that
this is the right they seek, they are not being minimally
burdened through having to complete a court process [page145]
to gain parentage rights. Rather, they are being completely
excluded from that benefit. As such, it is not a minimal
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that purpose. If the purpose is to collect accurate biological
information, then it is not the exclusion of lesbian co-mothers
that threatens this process. Rather, the problem is the
government's failure to require individuals to specify a
biological connection to the child. Recognizing lesbian comothers need not be done to the exclusion of this collection
of biological information.

[251] The respondent also argues that allowing people who are
not biologically related to be named on the birth registration
will lead to an increased number of disputes about who is a
parent, as not all cases will be as straightforward as this
case. As pointed out by the Deputy Registrar, determining who
is a parent when biology is not the sole criteria is a
difficult determination that the Deputy Registrar is not
currently suited to make. Allowing non-biological parents on
the birth registry will require operational changes and may
lead to an increase in disputes. However, that does not mean
that these operational changes cannot be made, or that the
current system is one of the most minimally impairing. In fact,
the legislation in Alberta, as now altered by the Charter
challenge in Fraess, is one example of legislation that would
protect the rights of lesbian co-mothers, and other nonbiological parents who raise children with their spouses. It
is targeted legislation that specifically talks to the
situation of individuals who use assistive reproductive
technologies. With the "reading in" of female partners, s.
13(2) of Alberta's Family Law Act, S.A. 2003, c. F-4.5 provides
that:
13(2) A person is the parent of the resulting child if at
the time of an assisted conception the person was the spouse
of in a relationship of interdependence of some permanence
with the female person and
(a) His sperm was used in the assisted conception even
if it was mixed with the sperm of another male
person, or
(b) The person's sperm was not used in the assisted
conception, but the person consented in advance of
the conception to being a parent of the resulting
child.
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burden. Furthermore, even if the benefit was just recognition
of parentage, it is not a certainty that a lesbian co-mother
would be able to get such a declaration given that she may be
excluded from the CLRA and she will need to overcome the
evidentiary hurdle.

[253] It is true that Justice Aston raised concerns in A.
(A.) v. B. (B.) about the scope of who could become parents
if more than two parents can be recognized, noting that groups
such as cults could seek rights of parentage. However, that is
not the question the court must decide today. It is up to the
legislature to ensure that birth registration protects the
rights of biological parents and lesbian co-parents. This court
need not determine the rights of other potential non-biological
parents.
Proportionality
[254] "The more severe the deleterious effects of a measure,
the more important the objective must be if the measure is to
be reasonable and demonstrably justified in a free and
democratic society": Oakes, para. 71.
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[252] I would also note that underlying the government's
position is an assumption that this case is about either/or:
either a biological parent must be registered or a nonbiological parent can be registered in his place. This
reduces the case to one of the rights of lesbian co-mothers
against those of birth fathers, whom the Supreme Court has
recognized as a protected class of parents. On the basis of
this either/or proposition, it is difficult to conceive of an
alternative regime that would preserve the government's purpose
without impairing the rights of the applicants. However,
nowhere has the purpose been articulated as the registration of
two parents exclusively -- although this has been implied in
the government's position, and clearly the Deputy [page146]
Registrar has yet to "operationalize" a means of recognizing
three parents despite its admission that there can be a
gestational mother, a genetic mother and a genetic father. In
fact, once one gets past the idea that an individual can only
have two parents, then it is possible to reach the position of
the applicants, that the government does have alternatives that
would be less impairing of the rights of lesbian co-parents but
that would be consistent with maintaining a record of the
biological particulars of parentage. There is no reason not to
capture both sets of information.

[256] Conversely, the applicants argue that any benefit to
the government achieved by refusing to register lesbian coparents would be an increase in the accuracy of the
biological information in the system by [cents] a percentage.
Currently, there are almost 4,500 non-biological parents listed
a year in Ontario, and almost 4,000 applications do not contain
the particulars of a biological father. If half of the 600
births a year that use donation involved lesbian couples, there
would be 300 more births a year registered that did not contain
accurate biological information. On the other side of the
equation is a lot of pain and hardship that goes to the core of
the essential dignity of the applicants. The harm clearly
outweighs any nominal benefit in this case. [page147]
Remedy
[257] The respondent's submissions on the Charter remedy are
substantially correct: it is appropriate to strike down the
legislation but suspend the declaration of invalidity.
[258] In understanding the Charter breach, it is necessary
for the court to confine itself to the applicants before it and
the record they have produced. However, in choosing an
appropriate remedy, there is a need to look beyond the parties
before the court and to consider the potential ramifications
for those who may have competing rights. Most notably, as the
government has identified, birth fathers have rights to be
registered that must be protected. It is for that reason that
the reading in remedies sought by the applicants would not
work. For example, I do not accept the applicants' argument
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[255] The respondent argued that the benefit outweighs the
harm, in that any delay in obtaining registration does not
preclude individuals from travelling, registering their
children in school or attending medical appointments. This view
stems from the respondent's position that the birth
registration is not a record of the parents in a child's life,
and that delay is not a judgment about the importance of the
non-biological mother's role in the child's life. I cannot
accept this view as set out in my earlier comments.

[259] As I see it, the key problem at the remedy stage is
having rejected the argument that a child's parents at birth
must be her biological parents, it becomes necessary to redefine who can be a parent under the VSA. I can think of the
following ways of conceptualizing who those parents might be:
(1) biological parents
(2) individuals who have an intent to parent at the time of
birth (and possibly who evidence such an intent)
(3) individuals who have an intent to parent prior to
conception -- i.e., who use artificial reproduction
(4) individuals in a spousal or other relationship of
permanence with a biological parent
(5) the parent acknowledged by a birth parent
(6) some combination of the above.
[260] In this case, all of these different conceptions of who
is a parent are implicated. For the purposes of this case, it
was appropriate to focus on individuals who had an intent to
parent prior to [page148] conception and who were in a spousal
relationship with the birth mother. However, that is not to say
that these two factors are necessary to determine who is a nonbiological parent. Rather, they were markers of parentage
present in this case. Ultimately, it should be the role of the
legislature to consider which of these factors, or other
factors I have not considered, should be used to expand the
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that given the power of the mother to unacknowledge the father,
that the VSA be changed to make the second parent the parent
acknowledged by the mother. The right to unacknowledge a
specific individual is much narrower than a right to
acknowledge any potential individual as co-parent. Giving the
mother this much power to determine the co-parent also favours
the birth mother over the birth father. As suggested by the
respondent, such a reading in remedy goes beyond merely reading
in, to importing new concepts into the VSA.

[261] A similar concern was raised in Fraess v. Alberta
(Minister of Justice and Attorney General), [2005] A.J. No.
1665, 56 Alta. L.R. (4th) 201 (Q.B.) by Justice Clarke at para.
12:
The Respondents submit that the appropriate remedy is an
immediate severance of s. 13(2)(b) of the Family Law Act.
That remedy would eliminate any discrimination. All parents,
whether in a heterosexual or same sex relationship who are
not biologically connected to a child can apply to adopt the
child of their spouse. A multitude of issues arise out of
this matter and there is a need for the Legislature to debate
the implications of changes to the legislation including
other laws that refer to "mother" and "father" or "parent" in
order to respond appropriately to the issue raised. For
example, should the legal parent-child relationship arise
from (a) strictly biological connection to the child; (b) an
intent on the part of the adult to create the relationship;
(c) a combination of the two; (d) a relationship to
someone with the biological connection to the child? The
Respondent says these policy options are best left to the
Legislature.
[262] The difference in that case was that the legislature in
Alberta has already turned its mind to whether or not a legal
parent-child relationship can arise from intent on the part of
the adult to create a relationship and drafted legislation
addressing the intent to parent. Therefore, the court could
just "read in" in that case to include lesbian co-mothers by
simply changing the male pronoun.
[263] Another important issue is the need to protect the
rights of the minor claimants in this case. While this is not a
"right to know" case, it is clear that some benefit is
provided to children in having a genetic record of parentage.
It will be up to the government to determine if these
particulars should be collected in addition to those of social
parentage.
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definitions of mother, father or parent in the VSA in order to
protect the rights of lesbian co-mothers.

Section 7 analysis
[265] Because of the conclusions I have reached in the s. 15
analysis, it is unnecessary to consider the s. 7 argument. I
will make the following brief comments.
[266] Section 7 of the Charter guarantees that everyone has
the right to life, liberty and security of the person and the
right not to be deprived thereof except in accordance with the
principles of fundamental justice. There are two steps in the
s. 7 analysis. LaForest J. in R. v. Beare explained them as
follows: "to trigger its operation there must first be a
finding that there has been a deprivation of the right to
"life, liberty and security of the person" and, secondly,
that the deprivation is contrary to the principles of
fundamental justice" (R. v. Beare, [1988] 2 S.C.R. 387, [1987]
S.C.J. No. 92, at para. 28). Thus, if no interest in the
respondent's life, liberty or security of the person is
implicated, the s. 7 analysis stops at the first step.
[267] Section 7 challenges are rarely granted outside of the
criminal context. However, the Supreme Court has recognized
that they can apply in situations in which the security
interest of a parent is engaged [New Brunswick (Minister of
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[264] Therefore, it is up to the legislature to consider the
competing policy issues that arise in this case and to figure
out best how to operationlize the registration of nonbiological parents. One option that is not available to the
government is to establish DNA procedures to test all parents,
and therefore make a system that is completely about biology.
The applicants argued that rejecting the particulars of all
parents without a biological or genetic relationship would
shift the group suffering exclusion and marginalization to
those persons who suffer a "disability" in relation to human
reproduction. While that was not the argument in [page149] this
case, what is clear is that remedying one Charter breach under
s. 15 should [not] be a means to creating another, nor should
it create a hollow victory in which everyone equally looses
out.

[268] This case is distinguishable. G. (J.) suffered the
physical removal and loss of custody of her children to the
government, while in this case, the applicant co-mothers can
still raise the child. Potentially, there could be a situation
where the birth mother passes away before the co-mother
receives a co-parent adoption order. If the birth mother's
parents or extended family take the child away from the comother, she is without recourse (assuming a CLRA is not
available to a second mother).
[269] I am disinclined to proceed with an analysis based on
this scenario because it is difficult to assess a custody
dispute without a factual underpinning. There is a potential s.
7 argument to be made; however, I am not convinced it was
adequately pleaded by the parties. As stated in [page150] R. v.
Danson, [1990] 2 S.C.R. 1086, [1990] S.C.J. No. 92, 73 D.L.R.
(4th) 686 [at p. 1099 S.C.R.]: "This Court has been vigilant
to ensure that a proper factual foundation exists before
measuring legislation against the provisions of the Charter,
particularly where the effects of impugned legislation are the
subject of the attack."
Conclusion
[270] In conclusion, the birth registry provisions of the VSA
are declared invalid because they have the effect of infringing
the applicants' s. 15 Charter right to be protected against
discrimination based on sex and they are not saved by s. 1.
This declaration of invalidity pursuant to s. 52 of the
Constitution Act, 1982 will be delayed for a period of 12
months to provide the legislature an opportunity to remedy the
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Health and Community Services) v. G. (J.), [1999] 3 S.C.R. 46,
[1999] S.C.J. No. 47]. In G. (J.), the New Brunswick
Minister of Health and Community Services was granted custody
of G. (J.)'s three children. G. (J.) did not have the money to
pay counsel to represent her at the custody hearing and legal
aid was denied because, at the time, custody applications were
not covered. The Supreme Court found that G. (J.)'s s. 7 rights
were breached. Physical as well as psychological integrity are
protected and this extends to child protection proceedings.

constitutional defects.

Application for judicial review dismissed; application for
Charter remedy granted.
SCHEDULE A
Vital Statistics Act
The use of the terms "mother" and "father" in the Vital
Statistics Act, R.S.O. 1990, c. V.4 are restricted to ss. 1, 9
and 10. The relevant provisions are reproduced below:
Section 1
"birth" means the complete expulsion or extraction from its
mother of a fetus that did at any time after being completely
expelled or extracted from the mother breathe or show any
other sign of life, whether or not the umbilical cord was cut
or the placenta attached; ("naissance")
"still-birth" means the complete expulsion or extraction
from its mother of a product of conception either after the
twentieth week of pregnancy or after the product of conception
has attained the weight of 500 grams or more, and where after
such expulsion or extraction there is no breathing, beating of
the heart, pulsation of the umbilical cord or movement of
voluntary muscle. ("mortinaissance") R.S.O. 1990, c. V.4, s.
1; 1998, c. 18, Sched. E, s. 290; 2001, c. 9, Sched. D, s. 13;
2002, c. 17, Sched. F, Table.
Section 9
(1) In this section and in sections 10, 11 and 12,
"incapable" means unable, because of illness or death, to
make a statement; ("empch d'agir") [page151]
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[271] Counsel may make written submissions as to costs,
within 20 days. These written submissions are not to exceed ten
pages.

Statement by parents
(2) Within thirty days of a child's birth in Ontario, the
mother and father shall make and certify a statement in the
prescribed form respecting the child's birth and shall mail or
deliver the statement to the division registrar of the
registration division within which the child was born.
Exception
(3) Subsection (2) does not apply,
To the child(s mother, if she is incapable; or
To the child(s father, if he is incapable or is unacknowledged
by or unknown to the mother.
Where one parent incapable
(4) If one parent makes the statement without the other
parent because the other parent is incapable, a statutory
declaration of the fact shall be attached to the statement.
Statement by another person
(5) If a child's parents are both incapable, or the child's
mother is incapable and the father is unacknowledged by or
unknown to her, another person acting on her behalf may make
and certify the statement and shall mail or deliver the
statement, together with a statutory declaration that the
parents are both incapable or that the mother is incapable and
the father is unacknowledged by or unknown to her, as the case
may be, to the division registrar of the registration division
within which the child was born.
Particulars of parents
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"statement" means a statement in the prescribed form
respecting a child's birth referred to in subsection (2).
("dclaration")

(6) A statement shall contain particulars of the mother and,
if the father makes the statement, particulars of the father.

Amendment of registration
(9) Where a statement completed by only one parent of the
child or by a person who is not the child's parent is
registered, any of the following persons may apply to the
Registrar General to amend the statement:
1. The child's mother and father together.
2. The child's mother, if the father is incapable or is
unacknowledged by or unknown to the mother.
3. The child's father, if the mother is incapable.
. . . . .
Amendment of registration
(12) On receiving a certified copy of an order under section
4, 5 or 6 (child's parentage) of the Children's Law Reform Act
respecting a child whose birth is registered in Ontario, the
Registrar General shall amend [page152] the particulars of the
child's parents shown on the registration, in accordance with
the order.
R.S.O. 1990, c. V.4, s. 9.
Section 10
(1) A child whose birth is certified under section 9 shall
be given at least one forename, subject to subsection (2), and
a surname.
. . . . .
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. . . . .

How child's surname determined

1. If both parents certify the child's birth, they may
agree to give the child either parent's surname or
former surname or a surname consisting of one surname
or former surname of each parent, hyphenated or
combined.
2. If both parents certify the child's birth but do not
agree on the child's surname, the child shall be
given,
i. the parents' surname, if they have the same
surname, or
ii. a surname consisting of both parents' surnames
hyphenated or combined in alphabetical order, if
they have different surnames.
3. If one parent certifies the child's birth and the
other parent is incapable, the parent who certifies
the birth may give the child either parent's surname
or former surname or a surname consisting of one
surname or former surname of each parent, hyphenated
or combined.
4. If the mother certifies the child's birth and the
father is unknown to or unacknowledged by her, she
may give the child her surname or former surname.
Notes
---------------Note 1: Family Law Act, R.S.O. 1990, c. F.3, ss. 1,31.
Note 2: I would briefly note that the applicants rightly take
issue with this evidentiary point given that the government did
not consent to a CLRA declaration prior to this application.
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(3) A child's surname shall be determined as follows:

Note 4: "Alma Mater: Family Outing and the Making of the
Modern Other Mother (MOM)," M. Bernstein and R. Reimann, eds.
Queer Families, Queer Politics: Challenging Culture and the
State (New York: Columbia University Press, 2001) at 235.
Note 5: Wilson, Cassandra M., "The Creation of Motherhood:
Exploring the Experiences of Lesbian Co-Mothers" (2000) 12 J. of
Fem. Fam. Ther. 21, at 25.
----------------
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Note 3: Researcher at Women's Mental Health & Addiction
Research Section of the Centre for Addiction and Mental Health
and Assistant Professor in the Department of Psychology,
University of Toronto.

A.A. v. B.B. et. al.*

83 O.R. (3d) 561

Court of Appeal for Ontario,
McMurtry C.J.O., Labrosse and Rosenberg JJ.A.
January 2, 2007

* Vouz trouverez la traduction franaise de la dcision
si-dessus la p. 575, post.

Family law -- Children -- Declaration of parentage -Jurisdiction -- Application judge not having jurisdiction under
Children's Law Reform Act to grant declaration that woman
living in stable same-sex union with child's biological mother
was child's mother -- Court having power to make order in
exercise of its parens patriae jurisdiction -- Declaration
granted -- Children's Law Reform Act, R.S.O. 1990, c. C.12.
Charter of Rights and Freedoms -- Procedure -- Appellant
applying unsuccessfully for declaration that she was child's
mother -- Appellant not raising Charter issues before
application judge in order to gain tactical advantage of having
application unopposed by intervenor -- Relief sought by
appellant being available on appeal without resorting to
Charter -- Appellant not being permitted to raise Charter
issues for first time on appeal -- Canadian Charter of Rights
and Freedoms.
A and her partner C had been in a stable same-sex union since
1990. In 1999, they decided to start a family with the
assistance of their friend B. They thought it would be in the
child's best interests that B remain involved in his life. A, B
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[Indexed as: A.A. v. B.B.]

Held, the appeal should be allowed.
In order to raise a Charter issue for the first time on
appeal, three prerequisites must be met. First, there must be a
sufficient evidentiary record to resolve the issue. Second, the
failure to raise the issue at trial must not have been a
tactical decision. Third, the court must be satisfied that no
miscarriage of justice will result from the refusal to hear the
Charter issue on appeal. In this case, the second prerequisite
was not met. Because no Charter issues were raised before the
application judge, he refused to permit the Alliance for
Marriage and Family to intervene to oppose the application.
Apparently, A wished to take advantage of the obvious tactical
advantage of proceeding with an unopposed application. The
third prerequisite was not met as the relief requested could be
granted without resorting to the Charter, as discussed below.
The application judge did not err in finding that the CLRA
only permits a declaration of a single father and a single
mother of a child. As the relevant provisions of the CLRA are
unambiguous, resort could not be had to the Charter as an
interpretive aide. [page562]
The court's inherent parens patriae jurisdiction may be
applied to rescue a child in danger or to bridge a legislative
gap. A legislative gap existed in this case. The purpose of the
CLRA was to declare that all children have equal status. At the
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and C all wished to have A's motherhood recognized to give her
all the rights and obligations of a custodial parent. A and C
did not apply for an adoption order because, if they did so, B
would lose his status as the child's parent under the Child and
Family Services Act, R.S.O. 1990, c. C.11. Instead, A brought
an application for a declaration that she was the child's
mother. The application was dismissed. The application judge
would have granted the order sought but found that he did not
have jurisdiction to do so, either under the Children's Law
Reform Act ("CLRA") or through exercise of the court's inherent
parens patriae jurisdiction. A appealed. For the first time,
she raised the argument that her rights under ss. 7 and 15 of
the Canadian Charter of Rights and Freedoms were violated.

Cases referred to
Bell ExpressVu Limited Partnership v. Rex, [2002] 2 S.C.R. 559,
[2002] S.C.J. No. 43, 100 B.C.L.R. (3d) 1, 212 D.L.R. (4th) 1,
287 N.R. 248, [2002] 5 W.W.R. 1, 93 C.R.R. (2d) 189, 18 C.P.R.
(4th) 289, 2002 SCC 42; R. v. Brown, [1993] 2 S.C.R. 918,
[1993] S.C.J. No. 82, 105 D.L.R. (4th) 199, 155 N.R. 225, 16
C.R.R. (2d) 290, 83 C.C.C. (3d) 129, apld
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time, equality of status meant recognizing the equality of
children born inside and outside of marriage. The legislature
had in mind traditional unions between one mother and one
father. It did not legislate in relation to other types of
relationships because those relationships and the advent of
reproductive technology were beyond the vision of the Law
Reform Commission and the Legislature of the day. Present
social conditions and attitudes have changed. Advances in our
appreciation of the value of other types of relationships and
in the science of reproductive technology have created gaps in
the CLRA's legislative scheme. Because of these changes, the
parents of a child can be two women or two men. They are as
much the child's parents as adopting parents or "natural"
parents. The CLRA, however, does not recognize these forms of
parenting and thus the children of these relationships are
deprived of the equality of status that declarations of
parentage provide. It was contrary to D's best interests that
he was deprived of the legal recognition of the parentage of
one of his mothers. There was no other way to fill this
deficiency except through the exercise of the parens patriae
jurisdiction. The legislative gap was not deliberate. There was
no doubt that the legislature did not foresee the possibility
of declarations of parentage for two women. The gap in the
legislation was revealed by changing social conditions and
medical knowledge. There was nothing in the legislative history
of the CLRA to suggest that the legislature made a deliberate
policy choice to exclude the children of lesbian mothers from
the advantages of equality of status accorded to other children
under the Act. A was entitled to a declaration that she was the
child's mother.

Other cases referred to
A. (A.) v. B. (B.), [2003] O.J. No. 1215, 225 D.L.R. (4th) 371,
38 R.F.L. (5th) 1 (S.C.J.); A. v. Liverpool City Council and
another, [1982] A.C. 363, [1981] 2 All E.R. 385, [1981] 2
W.L.R. 948, 79 L.G.R. 621, 145 J.P. 318, 2 F.L.R. 222 (H.L.);
Bagaric and Juric et al. (Re) (1984), 44 O.R. (2d) 638, [1984]
O.J. No. 3069, 2 O.A.C. 35, 5 D.L.R. (4th) 78, 40 C.P.C. 211
(C.A.); C.R. v. Children's Aid Society of Hamilton, [2004]
O.J. No. 3301, [2004] 4 C.N.L.R. 1, 8 R.F.L. (6th) 285, 132
A.C.W.S. (3d) 1107 (S.C.J.); Hy and Zel's Inc. v. Ontario
(Attorney General), [1993] 3 S.C.R. 675, [1993] S.C.J. No.
113, 107 D.L.R. (4th) 634, 160 N.R. 161; L. (T.D.) v. L.
(L.R.), [1994] O.J. No. 896, 114 D.L.R. (4th) 709, 1 L.W.R.
573, 4 R.F.L. (4th) 103 (Gen. Div.) (sub nom. Low v. Low); R.
v. R. (R.) (1994), 19 O.R. (3d) 448, [1994] O.J. No. 1458, 91
C.C.C. (3d) 193, 30 C.R. (4th) 293 (C.A.); Symes v. Canada,
[1993] 4 S.C.R. 695, [1993] S.C.J. No. 131, 110 D.L.R. (4th)
470, 161 N.R. 243, 19 C.R.R. (2d) 1, 94 DTC 6001 (sub nom.
Symes v. Canada, Symes v. M.N.R., R. v. Symes) [page563]
Statutes considered
Canadian Charter of Rights and Freedoms, ss. 7, 15 Child and
Family Services Act, R.S.O. 1990, c. C.11, s. 158(2) [as am.]
Children's Law Reform Act, R.S.O. 1990, c. C.12, Part I, ss.
1, (1), (2), Part II, ss. 4, (1), 8, 10 [as am.], 12(2)
Citizenship Act, R.S.C. 1985, c. C-29, s. 3(1)(b) Health Care
Consent Act, 1996, S.O. 1996, c. 2, Sched. A., s. 20(1)5
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Beson v. Newfoundland (Director of Child Welfare), [1982] 2
S.C.R. 716, [1982] S.C.J. No. 95, 142 D.L.R. (3d) 20, 44 N.R.
602; E. (Mrs.) v. Eve, [1986] 2 S.C.R. 388, [1986] S.C.J. No.
60, 61 Nfld. & P.E.I.R. 273, 31 D.L.R. (4th) 1, 71 N.R. 1, 185
A.P.R. 273, 13 C.P.C. (2d) 6 (sub nom. Eve (Re)); M.D.R. v.
Ontario (Deputy Registrar General) (2006), 81 O.R. (3d) 81,
[2006] O.J. No. 2268, 270 D.L.R. (4th) 90, 141 C.R.R. (2d)
292, 30 R.F.L. (6th) 25, 148 A.C.W.S. (3d) 943 (S.C.J.) (sub
nom. Rutherford v. Ontario (Deputy Registrar General)), consd

Authorities referred to

APPEAL from the judgment of Aston J., [2003] O.J. No. 1215,
225 D.L.R. (4th) 371 (S.C.J.), dismissing an application for a
declaration of parentage.

Peter A. Jervis, Jennifer Mathers and Shelby Austin, for
appellant A.A.
Alfred A. Mamo and Meysa Maleki, for respondent B.B.
C.C., in person.
Thomas G. Bastedo,Q.C., amicus curiae
Clare E. Burns and Katherine Kavassalis, Office of the
Children's Lawyer, for D.D.
Michael A. Menear, Robert W. Staley and Ranjan Agarwal, for
intervenor Alliance for Marriage and Family.
Bradley Berg and Courtney Harris, for intervenor Family
Service Association of Toronto.
Martha A. McCarthy and Joanna Radbord, for intervenor
Melissa Drake Rutherford, et al.

The judgment of the court was delivered by
[1]ROSENBERG J.A.: -- Five-year-old D.D. has three parents:
his biological father and mother (B.B. and C.C., respectively)
and C.C.'s partner, the appellant A.A. A.A. and C.C. have been
in a stable same-sex union since 1990. In 1999, they decided to
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Ontario Law Reform Commission, Report on Family Law (1973)
Victorian Law Reform Commission, Assisted Reproductive
Technology & Adoption: Position Paper Two: Parentage

[2]In 2003, A.A. applied to Aston J. for a declaration that,
like B.B. and C.C., she was D.D.'s parent, specifically his
mother. Had he thought he had jurisdiction, Aston J. would have
made that declaration. He found at para. 8 that: [page564]
The child is a bright, healthy, happy individual who is
obviously thriving in a loving family that meets his every
need. The applicant has been a daily and consistent presence
in his life. She is fully committed to a parental role. She
has the support of the two biological parents who themselves
recognize her equal status with them.
[3]However, the application judge found that he did not have
jurisdiction to make the declaration sought, either under the
Children's Law Reform Act, R.S.O. 1990, c. C.12 (the "CLRA") or
through exercise of the court's inherent parens patriae
jurisdiction. He therefore dismissed the application. No
constitutional argument was made before him.
[4]On appeal to this court, the appellant repeats the same
arguments as those made before the application judge. For the
first time, she also raises constitutional issues alleging
violation of her rights to equality and fundamental justice
under ss. 15 and 7 of the Canadian Charter of Rights and
Freedoms. The appellant is supported by B.B., C.C. and various
intervenors, including the Children's Lawyer [See Note 1 below]
acting on behalf of D.D., and the applicants from M.D.R. v.
Ontario (Deputy Registrar General) (2006), 81 O.R. (3d) 81,
[2006] O.J. No. 2268 (S.C.J.), a case that raised related
issues.
[5]The Alliance for Marriage and Family, a coalition of five
public interest organizations, was permitted to intervene. The
Alliance submits that the application judge properly dismissed
the application, that the CLRA is not capable of being
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start a family with the assistance of their friend B.B. The two
women would be the primary caregivers of the child, but they
believed it would be in the child's best interests that B.B.
remain involved in the child's life. D.D. was born in 2001. He
refers to A.A. and C.C. as his mothers.

[6]The Attorney General for Ontario has chosen not to
intervene to support the legislation. In these circumstances,
the court appointed Mr. Thomas G. Bastedo, Q.C. as amicus
curiae. Mr. Bastedo submits that the application judge properly
interpreted the CLRA. He submits, however, that the court
should make the declaration sought under its parens patriae
jurisdiction.
[7]For the following reasons, I would allow the appeal. While
I agree with the application judge that the CLRA does not
permit the making of the order sought, I am satisfied that the
order can [page565] be made by exercising this court's parens
patriae jurisdiction. Because they were not raised before the
application judge, I would decline to deal with the Charter
issues. I will deal with this latter issue first.
Raising a Constitutional Issue for the First Time on Appeal
[8]On September 16, 2005, McMurtry C.J.O. granted leave to
the appellant to file a supplementary factum and amended Notice
of Appeal to "deal with Charter issues". Whether this court
should decide the Charter issues, however, is a matter for the
panel hearing the appeal. In her appeal, A.A. submits that her
rights under ss. 7 and 15 of the Charter were infringed. A.A.
did not file any additional material in support of these
arguments. She submits that the material filed before the
application judge is sufficient to allow this court to
undertake a Charter analysis. Further, any deficiency in the
record is cured by reference to the record from M.D.R. v.
Ontario (Deputy Registrar General). That record was placed
before this court as part of the order granting M.D.R.
intervenor status on this appeal.
[9]L'Heureux-Dub J. in her dissenting opinion in R. v.
Brown, [1993] 2 S.C.R. 918, [1993] S.C.J. No. 82, 83 C.C.C.
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interpreted to permit a declaration that a child has two
mothers, and that the parens patriae jurisdiction is not
available. The Alliance also submits that this court should not
entertain the Charter arguments and that, in any event, the
CLRA is not unconstitutional.

First, there must be a sufficient evidentiary record to
resolve the issue. Secondly, it must not be an instance in
which the accused for tactical reasons failed to raise the
issue at trial. Third, the court must be satisfied that no
miscarriage of justice will result from the refusal to raise
such new issue on appeal.
(Brown, p. 927 S.C.R., p. 136 C.C.C.)
I note that the onus is on the party seeking to raise the
Charter issue to demonstrate that they meet these requirements.
[10]I have some concern that the appellant cannot meet the
first prerequisite in view of the comments of the majority of
the Supreme Court of Canada in Hy and Zel's Inc. v. Ontario
(Attorney General), [1993] 3 S.C.R. 675, [1993] S.C.J. No.
113, at p. 694 S.C.R.: "In the absence of facts specific to the
appellants, both the Court's ability to ensure that it hears
from those most directly affected and that Charter issues are
decided in a proper factual context are compromised." In Hy and
Zel's Inc., the appellants sought to rely on a record filed in
another case raising identical [page566] issues. A.A. similarly
seeks to rely upon the M.D.R. record to supplement the record
in this case.
[11]However, I need not decide whether there is a sufficient
evidentiary record because the appellant has not met the second
prerequisite by showing that she did not raise the Charter
issues for tactical reasons. Before the application judge there
was no party, including the Attorney General, opposing the
application for a declaration under the Act. Since no Charter
issues were raised, the application judge refused to permit the
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(3d) 129, at pp. 133-34 C.C.C., set down three prerequisites
for when a court will permit a party to raise a Charter issue
for the first time on appeal. In R. v. R. (R.) (1994), 19 O.R.
(3d) 448, [1994] O.J. No. 1458, 91 C.C.C. (3d) 193 (C.A.),
this court accepted that, while L'Heureux-Dub J. was speaking
in dissent, the majority did not take issue with this part of
her reasons for judgment. The three prerequisites were as
follows:

[12]Finally, the appellant does not meet the third
prerequisite set out in Brown. I have concluded that this
court's parens patriae jurisdiction is available to give the
appellant the remedy she seeks. Therefore, no miscarriage of
justice will ensue to these litigants if this court does not
decide the Charter issues. In the result, I would decline to
address the Charter issues in this case. The Charter claims
under ss. 7 and 15, which would have broad implications beyond
the facts of this particular case, can be dealt with in another
case on the basis of a proper record.
The Importance of a Declaration of Parentage
[13]A.A. seeks a declaration that she is a mother of D.D. She
and C.C. have not applied for an adoption order because, if
they did so, B.B. would lose his status as D.D.'s parent by
reason of s. 158(2) of the Child and Family Services Act,
R.S.O. 1990, c. C.11. That section provides: "For all purposes
of law, as of the date of the making of an adoption order
... (b) the adopted child ceases to be the child of the
person who was his or her parent before the adoption order was
made and that person ceases to be the parent of the adopted
child, except where the person is the spouse of the adoptive
parent".
[14]A.A., B.B. and C.C. seek to have A.A.'s motherhood
recognized to give her all the rights and obligations of a
custodial parent. Legal recognition of her relationship with
her son would also determine other kindred relationships. In
their very helpful factums, the M.D.R. intervenors and the
Children's Lawyer summarize the importance of a declaration of
parentage from the point of view of the parent and the child:
-- the declaration of parentage is a lifelong immutable
declaration of status; [page567]
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Alliance to intervene to oppose the application. It would seem
that the appellant wished to take advantage of the obvious
tactical advantage of proceeding with an unopposed application.
The appellant has not advanced any explanation in this court
for not advancing the Charter issues at first instance.

-- it allows the parent to fully participate in the child's
life;
-- the declared parent has to consent to any future adoption;

-- the declaration ensures that the child will inherit on
intestacy;
-- the declared parent may obtain an OHIP card, a social
insurance number, airline tickets and passports for the
child;
-- the child of a Canadian citizen is a Canadian citizen, even
if born outside of Canada (Citizenship Act, R.S.C. 1985, c.
C-29, s. 3(1)(b)); [See Note 2 below]
-- the declared parent may register the child in school; and
-- the declared parent may assert her rights under various
laws such as the Health Care Consent Act, 1996, S.O. 1996,
c. 2, Sched. A, s. 20(1)5.
[15]Perhaps one of the greatest fears faced by lesbian
mothers is the death of the birth mother. Without a declaration
of parentage or some other order, the surviving partner would
be unable to make decisions for their minor child, such as
critical decisions about health care: see M.D.R. at para. 220.
As the M.D.R. intervenors say: "A declaration of parentage
provides practical and symbolic recognition of the parent-child
relationship." An excerpt from the M.D.R. record dramatically
demonstrates the importance of the declaration from the child's
point of view. I resort to this part of the M.D.R. record
because D.D. is too young to provide this kind of information.
The 12-year-old child of one of the applicants said this in her
affidavit:
I just want both my moms recognized as my moms. Most of my
friends have not had to think about things like this -- they
take for granted that their parents are legally recognized as
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-- the declaration determines lineage;

their parents. I would like my family recognized the same way
as any other family, not treated differently because both my
parents are women.

It would help if the government and the law recognized that I
have two moms. It would help more people to understand. It
would make my life easier. I want my family to be accepted
and included, just like everybody else's family. [page568]
[16]In M.D.R. at paras. 227 and 228, Rivard J. referred to
some of the submissions discussed in the Victorian Law Reform
Commission's position paper entitled Assisted Reproductive
Technology & Adoption: Position Paper Two: Parentage at pp. 15
and 17:
These submissions reported that the non-birth mother often
encounters obstacles and ignorance, and at times hostility,
in her dealings with government agencies and service
providers where legal status is a relevant factor. Because
the non-birth mother cannot be named as a parent on the
child's birth certificate, she is unable to produce evidence
of her relationship to the child unless she has taken steps
to obtain a Family Court parenting order or some form of
written authority from the birth mother.
[W]e [Lesbian Parents Project Group] feel that legal
recognition of our role as parents to our children is
essential for their safety and social well being. It is
critical to children that they have reflected back to them
the value and integrity of their lives, including the
legitimacy of their families ... Equal familial status sends
a powerfully positive message to all social institutions that
have an influence on our children's lives. It obliges them to
acknowledge and respect the families our children live in.
The Children's Law Reform Act
[17]The appellant applied for an order that she is the mother
of D.D. under s. 4 in Part II of the CLRA. Section 4 provides
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. . . . .

as follows:

(2) Where the court finds that a presumption of paternity
exists under section 8 and unless it is established, on the
balance of probabilities, that the presumed father is not the
father of the child, the court shall make a declaratory order
confirming that the paternity is recognized in law.
(3) Where the court finds on the balance of probabilities
that the relationship of mother and child has been
established, the court may make a declaratory order to that
effect.
(4) Subject to sections 6 and 7, an order made under this
section shall be recognized for all purposes.
(Emphasis added)
[18]The application judge accepted that the relationship of
mother and child need not be biological or genetic, but after a
careful consideration of the legislative scheme and the
applicable rules of interpretation, he held that Part II of the
CLRA contemplates only one mother of a child. He relied
principally on the use of the words "the father" and "the
mother" in s. 4(1), which connote a single father and a single
mother. I do not find it necessary to repeat the same analysis.
The application judge's reasons are reported at [2003] O.J. No.
1215, 225 D.L.R. (4th) 371 and 38 R.F.L. (5th) 1. [page569] I
agree with his analysis of the statute. I would, however,
elaborate on three points.
[19]As the application judge noted, the process of statutory
interpretation favoured by the Supreme Court of Canada requires
a court to consider the grammatical and ordinary meaning of the
provisions in question, the legislative history and the
intention of the legislature, the scheme of the Act, and the

2007 ONCA 2 (CanLII)

4(1) Any person having an interest may apply to a court for
a declaration that a male person is recognized in law to be
the father of a child or that a female person is the mother of
a child.

legislative context. I wish to further elaborate on the
legislative history and intention of the legislature as well as
on the scheme of the Act. Finally, I will comment on the use of
the Charter as in interpretative aid.

[20]The CLRA was intended to remove disabilities suffered by
children born outside of marriage. As the Ontario Law Reform
Commission observed in its 1973 Report on Family Law at p. 1:
"These disabilities arise at the moment of birth and may
remain with the child throughout his lifetime." The Commission
therefore "accorded high priority to finding a means by which
the child born outside marriage may be allowed to enjoy the
same rights and privileges as other children in our society".
The Commission's central recommendation was that Ontario should
abolish the concepts of legitimacy and illegitimacy and declare
positively that all children have equal status in law. The
Commission's recommendations were enacted into legislation in
the form of Parts I and II of the CLRA. The Commission's
central recommendation concerning equality of children is found
in the Act's first section:
1(1) Subject to subsection (2), for all purposes of the law
of Ontario a person is the child of his or her natural
parents and his or her status as their child is independent
of whether the child is born within or outside marriage.
. . . . .
(4) Any distinction at common law between the status of
children born in wedlock and born out of wedlock is abolished
and the relationship of parent and child and kindred
relationships flowing therefrom shall be determined for the
purposes of the common law in accordance with this section.
[21]The CLRA was progressive legislation, but it was a
product of its time. It was intended to deal with the specific
problem of the incidents of illegitimacy -- the need to
"remove, as far as the law is capable of doing so, a stigma
which has been cast on children who in the nature of things
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Legislative History and Intention of the Legislature

[22]When the scheme of the CLRA is considered, especially the
relationship between the various provisions in Parts I and II,
it is apparent that the Act contemplates only one mother and
one father. The application judge drew attention to many of
these provisions. He referred in particular to s. 8, which
deals with the presumption of paternity. He was of the view
that this section contemplated only one father. This view of
the legislation is also consistent with the adoption provisions
in the Act whereby no more than two persons can apply for an
adoption order and the order extinguishes other parental
status. I agree with that interpretation of the legislation.
[23]Further, in my view, an interpretation of the Act that
allows for a declaration of a single father and a single mother
is fortified by s. 12(2) of the Act, which provides that:
12(2) Two persons may file in the office of the Registrar
General a statutory declaration, in the form prescribed by the
regulations, jointly affirming that they are the father and
mother of a child.
(Emphasis added)
[24]I agree with the application judge that the CLRA, and in
particular s. 4(1), is unambiguous. The court has jurisdiction
to make a declaration in favour of one male person as the
father and one female person as the mother. Since D.D. already
had one mother, the application judge had no jurisdiction under
s. 4(1) to make an order in favour of A.A. that she too was the
mother of D.D.
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cannot be said to bear responsibility for it" (p. 11). The
possibility of legally and socially recognized same-sex unions
and the implications of advances in reproductive technology
were not on the radar scheme. The Act does not deal with, nor
contemplate, the disadvantages that a [page570] child born into
a relationship of two mothers, two fathers or as in this case
two mothers and one father might suffer. This is not surprising
given that nothing in the Commission's report suggests that it
contemplated that such relationships might even exist.
Scheme of the Act

[25]A.A. and certain intervenors submit that the CLRA should
be interpreted in a manner consistent with the Charter, and in
particular the equality rights guaranteed in s. 15. However,
the Charter may be used as an interpretive guide only in
circumstances of genuine ambiguity. See Bell ExpressVu Limited
Partnership v. Rex, [2002] 2 S.C.R. 559, [2002] S.C.J. No. 43,
at para. 62 where Iacobucci J. wrote: "[I]t must be stressed
that, to the extent this Court has recognized a aeCharter
values' interpretive principle, such principle can only receive
application in circumstances of genuine ambiguity, i.e., where
a statutory [page571] provision is subject to differing, but
equally plausible, interpretations" (emphasis in original).
Also see Symes v. Canada, [1993] 4 S.C.R. 695, [1993] S.C.J.
No. 131, at para. 105.
[26]Since I have found that there is no ambiguity, it is not
open to this court to use Charter values to interpret the
provision.
Parens Patriae Jurisdiction
[27]The court's inherent parens patriae jurisdiction may be
applied to rescue a child in danger or to bridge a legislative
gap. This is not a case about a child being in danger. If the
parens patriae authority were to be exercised it would have to
be on the basis of a legislative gap.
[28]The application judge held that the court's parens
patriae authority was not available to make the declaration in
favour of A.A., although he appeared to accept that such an
order would be in the best interests of the child. In his view,
any gap was deliberate and the court was effectively being
asked to legislate because of a perception that the legislation
was under-inclusive. The application judge was also concerned
about the potential impact on other children if other persons,
such as step-parents or members of a child's extended family,
came forward seeking declarations of parenthood.
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Use of the Charter as an Interpretative Aid

As Lord MacDermott put it in J. v. C., [1970] A.C. 668, at p.
703, the authorities are not consistent and there are many
twists and turns, but they have inexorably "moved towards a
broader discretion, under the impact of changing social
conditions and the weight of opinion ...." In other words, the
categories under which the jurisdiction can be exercised are
never closed. Thus I agree with Latey J. in Re X, supra, at p.
699, that the jurisdiction is of a very broad nature, and that
it can be invoked in such matters as custody, protection of
property, health problems, religious upbringing and protection
against harmful associations. This list, as he notes, is not
exhaustive.
(Emphasis added)
[30]The comments of La Forest J. about the broad nature of
the parens patriae jurisdiction and the broader discretion
under the impact of changing social conditions are particularly
apt in this case. However, Eve concerned the court's
jurisdiction to authorize a medical procedure. It was not
principally concerned [page572] with the court's jurisdiction
to fill a legislative gap. A case somewhat closer to the
problem at hand is the Supreme Court's decision in Beson. In
that case, the Director of Child Welfare for Newfoundland
removed a child from an adoptive home shortly before the
expiration of the probationary residence period required for an
adoption. The legislation did not give the potential adoptive
parents any right of appeal from the Director's action taken
during the probationary period. Speaking for the court, Wilson
J. found that there was accordingly a legislative gap that
could be filled by the exercise of the parens patriae
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[29]I take a different view of the exercise of the parens
patriae jurisdiction. The Supreme Court of Canada has
considered this jurisdiction on several occasions, in
particular in Beson v. Newfoundland (Director of Child
Welfare), [1982] 2 S.C.R. 716, [1982] S.C.J. No. 95 and E.
(Mrs.) v. Eve, [1986] 2 S.C.R. 388, [1986] S.C.J. No. 60. La
Forest J. reviewed the history of the parens patriae
jurisdiction at length in Eve. He concluded at p. 426 S.C.R.
with the following statement:

But in some instances there may be an area of concern to which
the powers of the local authority, limited as they are by
statute, do not extend. Sometimes the local authority itself
may invite the supplementary assistance of the court. Then the
wardship may be continued with a view to action by the court.
The court's general inherent power is always available to fill
gaps or to supplement the powers of the local authority; what
it will not do (except by way of judicial review where
appropriate) is to supervise the exercise of discretion within
the field committed by statute to the local authority.
(Emphasis added)
[31]The determination of whether a legislative gap exists in
this case requires a consideration of whether the CLRA was
intended to be a complete code and, in particular, whether it
was intended to confine declarations of parentage to biological
or genetic relationships. If the CLRA was intended to be
confined to declarations of parentage based on biology or
genetics, it would be difficult to find that there is a
legislative gap, at least as concerns persons with no genetic
or biological link to the child.
[32]As discussed above, the application judge was of the view
that the jurisdiction to make parentage declarations is not
confined to biological or genetic relationships. The Alliance
for Marriage and Family challenges that proposition. The
Alliance points out that s. 1(1) of the CLRA refers to a person
being the child of his or her "natural parents". I agree that
the Act favours biological parents. For example, s. 10 gives a
court power to order blood tests or DNA tests where it is
called upon to determine a child's parentage. However, the Act
does not define parentage solely on the basis of biology. For
example, s. 1(2) treats adopting parents as natural parents.
Often one or both of the adopting parents will not be the
biological parents of the child. Similarly, s. 8 enacts
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jurisdiction. She adopted the following statement from the
reasons of Lord Wilberforce in A. v. Liverpool City Council and
another, [1981] 2 All E.R. 385, [1982] A.C. 363 (H.L.), at pp.
388-89 All E.R.:

[33]Further, even if the CLRA was intended to limit
declarations of paternity and maternity to biological parents,
that would not answer the question of whether there is a gap.
Advances in reproductive technology require re-examination of
the most basic questions of who is a biological mother. For
example, consider the facts of M.D.R. v. Ontario (Deputy
Registrar General). M.D.R. involved a case where one lesbian
partner was the gestational or birth mother and the other
partner was the biological mother, having been the donor of the
egg.
[34]I return to the earlier discussion of the intention of
the CLRA. The legislation was not about the status of natural
parents but the status of children. The purpose of the
legislation was to declare that all children should have equal
status. At the time, equality of status meant recognizing the
equality of children born inside and outside of marriage. The
legislature had in mind traditional unions between one mother
and one father. It did not legislate in relation to other types
of relationships because those relationships and the advent of
reproductive technology were beyond the vision of the Law
Reform Commission and the legislature of the day. As MacKinnon
A.C.J.O. said in Bagaric and Juric et al. (Re) (1984), 44 O.R.
(2d) 638, [1984] O.J. No. 3069 (C.A.), at p. 648 O.R.: "The
Legislature recognized by this legislation present social
conditions and attitudes as well as recognizing that such
declarations have significance beyond material ones."
[35]Present social conditions and attitudes have changed.
Advances in our appreciation of the value of other types of
relationships and in the science of reproductive technology
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presumptions of paternity that do not all turn upon biology;
the obvious example is the presumption of paternity flowing
simply [page573] from the fact that the father was married to
the child's mother at the time of birth. Further, as Ferrier J.
pointed out in L. (T.D.) v. L. (L.R.), [1994] O.J. No. 896, 114
D.L.R. (4th) 709 (Gen. Div.), at para. 18, the declaration made
under s. 4(1) is not that the applicant is a child's natural
parent, but that he or she is recognized in law to be the
father or mother of the child.

[36]In my view, this is as much a gap as the gap found in
Beson, where adopting parents were deprived of a right of
appeal. Wilson J. described the gap in that case in the
following terms at p. 724 S.C.R.: [page574]
If the Besons had indeed no right of appeal under the
statute from the Director's removal of Christopher from their
home, then I believe there is a gap in the legislative scheme
which the Newfoundland courts could have filled by an
exercise of their parens patriae jurisdiction. Noel J., in
other words, could have done more than recommend that the
Director give Christopher the chance of the good home
available with the Besons. He could have so ordered. It was
not a matter of substituting his views for those of the
Director. It was a matter of exercising his parens patriae
jurisdiction in light of a deficiency in the statute. If it
were not in Christopher's best interests that he be removed
from the appellants' home, then in the absence of any
statutory right of appeal through which his interests might
be protected, Noel J. had an obligation to intervene.
[37]It is contrary to D.D.'s best interests that he is
deprived of the legal recognition of the parentage of one of
his mothers. There is no other way to fill this deficiency
except through the exercise of the parens patriae jurisdiction.
As indicated, A.A. and C.C. cannot apply for an adoption order
without depriving D.D. of the parentage of B.B., which would
not be in D.D.'s best interests.
[38]I disagree with the application judge that the
legislative gap in this case is deliberate. There is no doubt
that the legislature did not foresee for the possibility of
declarations of parentage for two women, but that is a product
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have created gaps in the CLRA's legislative scheme. Because of
these changes the parents of a child can be two women or two
men. They are as much the child's parents as adopting parents
or "natural" parents. The CLRA, however, does not recognize
these forms of parenting and thus the children of these
relationships are deprived of the equality of status that
declarations of parentage provide.

[39]This holding would, it seems, be consistent with the
position of the government. As stated earlier, the Crown in
Right of Ontario did not intervene in this case, but its
position on this issue is known. In M.D.R., the Crown took the
position that the CLRA in fact could be interpreted to allow
for a declaration that two women were the mothers of a child.
Since I have found otherwise, it does no violence to the
government's position to make the declaration sought by the
appellant in this case through exercise of the parens patriae
jurisdiction.
[40]One final note. In C.R. v. Children's Aid Society of
Hamilton, [2004] O.J. No. 3301, [2004] 4 C.N.L.R. 1 (S.C.J.),
at para. 125, Czutrin J. held that the exercise of the parens
patriae jurisdiction [page575] does not depend upon a
legislative gap if the exercise of that jurisdiction is the
only way to meet the paramount objective of legislation. I
should not be taken as foreclosing that possibility. Since I
have found a gap, I have not found it necessary to decide
whether the same result could be achieved in the way suggested
by Czutrin J.
Disposition
[41]Accordingly, I would allow the appeal and issue a
declaration that A.A. is a mother of D.D. I would order that
there be no costs of the appeal or of the application. Finally,
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of the social conditions and medical knowledge at the time. The
legislature did not turn its mind to that possibility, so that
over 30 years later the gap in the legislation has been
revealed. In the result, the statute does not provide for the
best interests of D.D. Moreover, a finding that the legislative
gap is deliberate requires assigning to the legislature a
discriminatory intent in a statute designed to treat all
children equally. I am not prepared to do so. See the comments
of Rivard J. in M.D.R. at paras. 93-103. There is nothing in
the legislative history of the CLRA to suggest that the
legislature made a deliberate policy choice to exclude the
children of lesbian mothers from the advantages of equality of
status accorded to other children under the Act.

I would like to thank all counsel for their submissions,
especially Mr. Bastedo who agreed to act as amicus curiae in
this important and novel case.

Notes
---------------Note 1: The Children's Lawyer submits that the CLRA can be
interpreted to permit the declatation sought and therefore
argues that there is no gap in the legislative scheme to permit
invoking the court's parens patriae jurisdiction. If the CLRA
cannot be interpreted to permit making the declaration, the
Children's Lawyer supports the appellant's submissions that the
legislation violates ss. 7 and 15 of the Charter.
Note 2: D.D.'s citizenship is not an issue in this case as he
was born in Canada.
----------------
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Constitutional law — Charter of Rights — Equality
rights — Sexual orientation — Survivorship pensions
— Whether provisions of Canada Pension Plan limiting
eligibility for survivor benefits to same-sex partners of
deceased contributors who died on or after January 1,
1998 infringe right to equality — If so, whether infringement justified — Canadian Charter of Rights and
Freedoms, ss. 1, 15(1) — Canada Pension Plan, R.S.C.
1985, c. C‑8, ss. 44(1.1), 72.

Droit constitutionnel — Charte des droits — Droits
à l’égalité — Orientation sexuelle — Pension de survivant — Les dispositions du Régime de pensions du
Canada limitant l’admissibilité à la pension de survivant du conjoint de même sexe d’un cotisant décédé le
1er janvier 1998 ou par la suite violent-elles le droit à
l’égalité? — Dans l’affirmative, l’atteinte est-elle justifiée? — Charte canadienne des droits et libertés, art. 1,
15(1) — Régime de pensions du Canada, L.R.C. 1985,
ch. C‑8, art. 44(1.1), 72.

Constitutional law — Charter of Rights — Equality
rights — Sexual orientation — Survivorship pensions —
Whether estate has standing to advance equality rights
claim on behalf of deceased survivor — Canadian Charter of Rights and Freedoms, s. 15(1) — Canada Pension
Plan, R.S.C. 1985, c. C‑8, s. 60(2).

Droit constitutionnel — Charte des droits — Droits à
l’égalité — Orientation sexuelle — Pension de survivant
— La succession d’un conjoint survivant décédé a‑t‑elle
qualité pour faire valoir les droits à l’égalité du défunt?
— Charte canadienne des droits et libertés, art. 15(1) —
Régime de pensions du Canada, L.R.C. 1985, ch. C‑8,
art. 60(2).
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Constitutional law — Remedy — Retroactive remedy
— Circumstances under which courts may limit retroactive remedy — Constitution Act, 1982, s. 52.

Droit constitutionnel — Réparation — Réparation
rétroactive — Circonstances dans lesquelles le tribunal
peut limiter la portée rétroactive de la réparation — Loi
constitutionnelle de 1982, art. 52.

Following the 1999 decision of this Court in M.
v. H., the federal government amended the Canada
Pension Plan (“CPP”) in 2000 to extend survivor benefits to same-sex partners by changing the definition
of “spouse” to conform with the equality rights provisions of s. 15(1) of the Canadian Charter of Rights
and Freedoms and by adding new provisions. However,
under s. 44(1.1) of the CPP, eligibility was limited to
same-sex partners whose “spouse” died on or after
January 1, 1998. Benefits were not retroactive to April
17, 1985, when s. 15(1) came into force, or the date of
death of the “spouse”, whichever occurred later. Section
72(2) of the CPP precluded payments to same-sex survivors for any month before July 2000, the month s. 72(2)
came into force. The effect of s. 72(2) came to an end as
of June 2001, because after that month, same-sex and
opposite-sex survivors benefited from application of the
general rule in s. 72(1), which limits survivors’ arrears
benefits to not more than 12 months prior to the month
in which the application is received. Finally, s. 60(2) of
the CPP, a general provision not affected by the 2000
amendments, limits the right of estates of survivors
from obtaining benefits if the application for the benefits is not made within 12 months after the death of the
survivor. A class action was commenced by same-sex
survivors (“Hislop class”), challenging the constitutionality of the four sections. The Ontario Superior Court
of Justice held that ss. 44(1.1) and 72(2) violated s. 15(1)
and were not justified under s. 1 of the Charter. Samesex survivors were granted a constitutional exemption
from ss. 60(2) and 72(1). Survivors were entitled to benefits retroactive to the later of the date of death of their
partner and April 17, 1985, with interest. The Court of
Appeal affirmed the finding that ss. 44(1.1) and 72(2)
were unconstitutional, but held that ss. 60(2) and 72(1)
did not infringe s. 15(1). Sections 44(1.1) and 72(2) were
struck down, leaving a same-sex surviving spouse entitled to survivor benefits subject only to the 12-month
cap on arrears and the limitation on estate claims (as
were all benefits claimants).

En 2000, dans la foulée de l’arrêt M. c. H. rendu par
notre Cour en 1999, le gouvernement fédéral a modifié le Régime de pensions du Canada (« RPC ») pour
que le conjoint de même sexe soit admissible à la pension de survivant, rendant la définition de « conjoint »
conforme aux droits à l’égalité garantis au par. 15(1)
de la Charte canadienne des droits et libertés et
ajoutant de nouvelles dispositions. Or, suivant le par.
44(1.1) du RPC, seule était admissible la personne dont
le « conjoint » cotisant de même sexe était décédé le
1er janvier 1998 ou par la suite. La prestation n’était
rétroactive ni à compter du 17 avril 1985 — date de
l’entrée en vigueur du par. 15(1) — ni à compter du
décès survenu ultérieurement. Le paragraphe 72(2) du
RPC excluait le versement de la prestation au conjoint
survivant de même sexe pour tout mois antérieur à son
entrée en vigueur en juillet 2000. L’effet de cette disposition a cessé en juin 2001, les survivants de même
sexe et ceux de sexe différent bénéficiant dès lors de
l’application de la règle générale, prévue au par. 72(1),
limitant à 12 mois avant le mois de la réception de la
demande la période pour laquelle une prestation peut
être versée rétroactivement. Enfin, le par. 60(2) du RPC,
une disposition générale non touchée par les modifications de 2000, limite le droit de la succession d’un survivant d’obtenir des prestations si la demande n’est pas
présentée dans les 12 mois du décès. Des conjoints survivants de même sexe (le « groupe Hislop ») ont intenté
un recours collectif pour contester la constitutionnalité
des quatre dispositions. La Cour supérieure de justice de
l’Ontario a statué que les par. 44(1.1) et 72(2) portaient
atteinte au par. 15(1) et n’étaient pas justifiés au regard
de l’article premier de la Charte. Elle a fait bénéficier
les conjoints survivants de même sexe d’une exemption constitutionnelle les soustrayant à l’application des
par. 60(2) et 72(1). Ils avaient droit à des prestations
rétroactives à compter du 17 avril 1985 ou du décès
survenu ultérieurement, majorées de l’intérêt couru. La
Cour d’appel a confirmé l’inconstitutionnalité des par.
44(1.1) et 72(2), mais elle a estimé que les par. 60(2)
et 72(1) ne violaient pas le par. 15(1). Les paragraphes
44(1.1) et 72(2) ont été invalidés, le droit du conjoint
de même sexe à la pension de survivant (comme celui
du conjoint de sexe différent) n’étant alors limité que
par le plafond de 12 mois prévu pour le versement de
prestations rétroactives et par le délai imparti à la succession pour présenter une demande.

Held: The appeal and cross-appeal should be dismissed.

Arrêt : Le pourvoi et le pourvoi incident sont rejetés.
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Per McLachlin C.J. and Binnie, LeBel, Deschamps,
Abella and Rothstein JJ.: Essential to the question of differential treatment in the s. 15(1) analysis is the choice
of comparator group. Under s. 44(1.1), the appropriate comparison is between same-sex and opposite-sex
survivors whose partners died before January 1, 1998;
under s. 72(2), it is between same-sex and opposite-sex
survivors who applied for survivor’s pensions between
July 2000 and June 2001. To frame, as suggested by
the government, the comparator group in terms of
the express distinction made in ss. 44(1.1) and 72(2)
between two groups of survivors of same-sex relationships, based on the date on which the relationship ended
as a result of the death of one of the partners, would
be to miss the fundamental reason for the 2000 CPP
amendments — namely, to remedy unequal treatment
between same-sex and opposite-sex couples. Here, the
Court of Appeal was right to conclude that ss. 44(1.1)
and 72(2) infringe s. 15(1) of the Charter. Both provisions treat same-sex survivors differently from their
comparator group; sexual orientation is recognized as
an analogous ground of discrimination under s. 15(1),
and the differential treatment discriminated in a substantive sense. [24] [37-38] [60]

La juge en chef McLachlin et les juges Binnie, LeBel,
Deschamps, Abella et Rothstein : La différence de traitement exige, pour les besoins de l’analyse fondée sur le
par. 15(1), le choix d’un groupe de comparaison. En ce
qui concerne le par. 44(1.1), il convient de comparer les
survivants de même sexe et ceux de sexe différent dont
le conjoint est décédé avant le 1er janvier 1998, alors
que pour le par. 72(2), la comparaison doit se faire entre
les conjoints de même sexe et ceux de sexe différent qui
ont présenté une demande de pension de survivant entre
juillet 2000 et juin 2001. Faire droit à la prétention du
gouvernement selon laquelle le groupe de comparaison
doit être défini en fonction de la distinction expressément établie aux par. 44(1.1) ou 72(2) entre deux groupes de conjoints survivants de même sexe selon la date
à laquelle le décès a mis fin à la relation ferait abstraction de la raison d’être fondamentale des modifications
apportées au RPC en 2000, soit supprimer la différence
de traitement entre conjoints de même sexe et conjoints
de sexes différents. En l’espèce, la Cour d’appel a eu
raison de conclure que les par. 44(1.1) et 72(2) violent
le par. 15(1) de la Charte. Les deux dispositions traitent
les conjoints survivants de même sexe différemment
des membres du groupe de comparaison; l’orientation
sexuelle est un motif de discrimination analogue à ceux
énumérés au par. 15(1) et la différence de traitement est
réellement discriminatoire. [24] [37-38] [60]

Section 44(1.1) is not saved under s. 1 of the Charter.
In an appropriate case, the matching of benefits conferred under the CPP with obligations imposed on samesex partners under other legislation may be a pressing
and substantial objective of limits on the extension of
social benefit legislation as there are complex relationships between income tax credits, pensions, supplements and other entitlements, often based on conjugal
relationships. It is not enough, however, to only make
general reference to these relationships. There must
be an explanation supported by relevant evidence as to
what those relationships are, why they are relevant and
why they justify the limit on the Charter right that has
been found to be violated. In the absence of such evidence in this case, matching cannot be considered to be
a pressing and substantial objective of s. 44(1.1). The
absence of evidence also precludes a finding of rational
connection between s. 44(1.1) and its objective and of
minimal impairment of a Charter right. [47] [52-54]

Le paragraphe 44(1.1) n’est pas sauvegardé par l’article premier de la Charte. Dans certains cas, la correspondance entre le droit aux prestations du RPC et les
obligations imposées par d’autres lois aux conjoints de
même sexe peut constituer un objectif urgent et réel de
la limitation de l’admissibilité à des prestations sociales
étant donné qu’une relation conjugale tisse souvent des
liens complexes entre crédits d’impôt, pensions, prestations supplémentaires et autres droits. Il ne suffit toutefois pas d’invoquer ces liens de façon générale. Il faut,
preuve à l’appui, préciser leur nature et leur pertinence
et indiquer en quoi ils justifient la restriction du droit
garanti par la Charte auquel il a été porté atteinte. Faute
d’une telle preuve en l’espèce, la correspondance ne
peut constituer un objectif urgent et réel du par. 44(1.1).
L’absence de preuve empêche également de conclure
qu’il existe un lien rationnel entre le par. 44(1.1) et son
objectif et que cette disposition porte atteinte le moins
possible à un droit garanti par la Charte. [47] [52-54]

Likewise, the government has failed to establish a
s. 1 justification for s. 72(2). Where the issue is solely
whether Charter relief claimants should be entitled to
the same retroactive benefits expressly available to their
comparator group, absent cost considerations, it is difficult to see how denial of these benefits has a pressing
and substantial objective. Here, there is an absence of

Le gouvernement n’a pas non plus établi la justification du par. 72(2) au regard de l’article premier. Lorsqu’il
s’agit uniquement de déterminer si ceux qui demandent
réparation sur le fondement de la Charte devraient avoir
droit aux prestations rétroactives expressément accordées au groupe de comparaison, indépendamment de
toute considération liée au coût, il est difficile de voir
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evidence of cost justifying the provision. In the circumstances, there is no rational connection between s. 72(2)
and its objective, nor does s. 72(2) minimally impair the
Charter rights of the Hislop class. [65-66]

un objectif urgent et réel dans le refus de telles prestations. En l’espèce, aucun élément de preuve lié au coût
ne tend à justifier la disposition. Par conséquent, il n’y
a pas de lien rationnel entre le par. 72(2) et son objectif
et la disposition ne porte pas atteinte le moins possible aux droits que garantit la Charte aux membres du
groupe Hislop. [65-66]

With respect to s. 60(2) of the CPP, the estates of
those survivors who died more than 12 months before
the coming into force of the 2000 amendments do not
have standing to claim a s. 15(1) Charter right on behalf
of the deceased survivor. The use of the term “individual” in s. 15(1) was intentional and indicates that s.
15(1) applies to natural persons only. In the context in
which the claim is made here, an estate is just a collection of assets and liabilities of a person who has died.
It is not an individual and it has no dignity that may be
infringed. Mr. Hislop’s situation, however, is different.
Although he died between the time his notice of appeal
was filed in this Court and the hearing of this appeal,
he obtained judgment while he was still alive. When a
judgment is obtained, the cause of action upon which the
judgment is based is merged in the judgment. Therefore,
where a party dies pending appeal, the appeal survives
even if the original cause of action would not. Although
s. 15(1) rights are personal, the constitutional issues
raised here are issues of public importance. Given the
public interest in ensuring that questions of law related
to such rights be correctly decided, an appeal from a
judgment raising such issues must be allowed to survive the party’s death pending the appeal. Moreover, it
is a long-standing principle of law that a litigant should
not be prejudiced by an act of the court. Accordingly,
the estate of any class member who was alive on the
date that argument concluded in the Superior Court of
Justice and who otherwise met the requirements under
the CPP is entitled to the benefit of this judgment. [7177]

En ce qui concerne le par. 60(2) du RPC, la succession du conjoint survivant décédé plus de 12 mois
avant l’entrée en vigueur des modifications de 2000
n’a pas qualité pour faire valoir au nom du défunt un
droit garanti au par. 15(1) de la Charte. L’emploi du mot
« individual » dans la version anglaise du par. 15(1) est
intentionnel et indique que cette disposition ne s’applique qu’aux personnes physiques. Dans le contexte de la
demande formulée en l’espèce, la succession n’est que
l’ensemble des éléments d’actif et de passif du défunt.
Ce n’est pas une personne physique et sa dignité ne peut
faire l’objet d’une atteinte. Or, la situation de M. Hislop
est différente. Bien que son décès soit survenu entre
le dépôt de l’avis d’appel devant notre Cour et l’audition du pourvoi, il a obtenu jugement de son vivant.
Lorsqu’un jugement a été rendu, le droit d’action sur
lequel il repose se confond avec lui. Ainsi, lorsqu’une
partie décède, l’appel en instance suit son cours même
si le droit d’action initial s’éteint. Les droits garantis
au par. 15(1) sont personnels, mais les questions constitutionnelles soulevées en l’espèce sont d’intérêt public.
Comme il est dans l’intérêt général de statuer correctement sur les questions juridiques touchant à ces droits,
il faut que l’appel d’un jugement soulevant de telles
questions puisse suivre son cours malgré le décès de la
partie pendant l’instance. De plus, il est bien établi en
droit que nulle mesure judiciaire ne doit porter préjudice à une partie au litige. Par conséquent, la succession
de tout membre du groupe qui était vivant le jour où les
plaidoiries ont pris fin en Cour supérieure de justice et
qui satisfaisait par ailleurs aux exigences du RPC peut
bénéficier du jugement. [71-77]

Although the Hislop class frames its s. 72(1) argument as an adverse effect discrimination claim, what
it is seeking is a retroactive Charter relief. Since such
a relief is unavailable in this case, it is not necessary
to undertake a s. 15(1) analysis in respect of s. 72(1).
Because courts are adjudicative bodies that, in the
usual course of things, are called upon to decide the
legal consequences of past happenings, they generally
grant remedies that are retroactive to the extent necessary to ensure that successful litigants will have the
benefit of the ruling. However, where the law changes
through judicial intervention, it may be appropriate for
a court to limit the retroactive effect of its judgment.
While a substantial change in the law is necessary, it

Bien que le groupe Hislop conteste le par. 72(1)
en faisant valoir qu’il a un effet préjudiciable discriminatoire, l’objet de sa demande est une réparation
rétroactive fondée sur la Charte. Pareille réparation ne
pouvant être accordée en l’espèce, il n’est pas nécessaire d’analyser le par. 72(1) à la lumière du par. 15(1).
S’agissant d’un organisme juridictionnel normalement
appelé à déterminer les effets juridiques d’événements
antérieurs, le tribunal octroie généralement une réparation qui rétroagit de façon que la partie victorieuse
bénéficie de la décision. Toutefois, lorsqu’une cour de
justice modifie le droit, il peut être opportun de limiter l’effet rétroactif de sa décision. Une modification
fondamentale du droit est nécessaire mais ne suffit
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is not sufficient to justify purely prospective remedies.
Once the “substantial change” threshold is met, factors
such as good faith reliance by governments, fairness to
the litigants and the need to respect the constitutional
role of legislatures must be considered to determine
whether it is appropriate to limit the retroactive effect
of the remedy. Here, the M. v. H. decision marked a
departure from pre-existing jurisprudence on same-sex
equality rights, and all the other relevant factors also
weigh in favour of limiting retroactive relief. First,
given the state of the jurisprudence prior to M. v. H.,
the exclusion of same-sex partners from the former
CPP was based on a reasonable understanding of the
state of s. 15(1) jurisprudence as it existed at the relevant time. Second, the government did not act in bad
faith in failing to extend survivors’ benefits to same-sex
couples prior to M. v. H. Third, in seeking payment of
arrears back as far as 1985, the Hislop class effectively
overlooks the evolution in the jurisprudence of samesex equality rights. Its claim for a retroactive remedy
is tantamount to a claim for compensatory damages
flowing from the underinclusiveness of the former
CPP. Imposing that sort of liability on the government,
absent bad faith, unreasonable reliance or conduct that
is clearly wrong, would undermine the important balance between the protection of constitutional rights and
the need for effective government that is struck by the
general rule of qualified immunity. [69] [86] [99-100]
[107-117]

pas pour écarter la rétroactivité de la réparation. Une
fois remplie la condition première — la « modification
fondamentale » de la règle de droit —, des éléments
comme l’interprétation de bonne foi par le gouvernement, l’équité envers les parties et le respect du pouvoir constitutionnel des législatures doivent être pris
en compte pour déterminer s’il convient de limiter la
portée rétroactive de la réparation. Dans la présente
affaire, l’arrêt M. c. H. a rompu avec l’interprétation
antérieure des droits à l’égalité du conjoint de même
sexe et tous les autres éléments en cause font également
pencher la balance en faveur d’une réparation dont la
portée rétroactive est restreinte. Premièrement, vu l’état
de la jurisprudence avant l’arrêt M. c. H., l’inadmissibilité du conjoint de même sexe aux prestations prévues
par l’ancien RPC s’appuyait sur une compréhension raisonnable de la jurisprudence relative au par. 15(1) au
moment considéré. Deuxièmement, le gouvernement n’a
pas fait preuve de mauvaise foi en refusant la prestation
de survivant aux conjoints de même sexe avant l’arrêt
M. c. H. Troisièmement, en demandant que l’exigibilité
des prestations remonte jusqu’en 1985, le groupe Hislop
fait abstraction de l’évolution de la jurisprudence sur les
droits à l’égalité du conjoint de même sexe. Sa demande
d’une réparation rétroactive équivaut à la demande
d’une indemnité pour la portée trop limitative de l’ancien RPC. À défaut de mauvaise foi, d’interprétation
déraisonnable ou de comportement clairement fautif,
imputer une telle responsabilité au gouvernement mettrait en péril l’équilibre important entre la protection
des droits constitutionnels et l’efficacité gouvernementale établi par la règle générale de l’immunité restreinte.
[69] [86] [99-100] [107-117]

With respect to ss. 44(1.1) and 72(2), the appropriate remedy under s. 52 of the Constitution Act, 1982 is
to strike down both provisions. Here, the extent of the
inconsistency with the equality guarantee is co-extensive with the scope of these two provisions. As such,
the inconsistency can be cured without distorting or
interfering with the rest of the legislative scheme. A
declaration that ss. 44(1.1) and 72(2) are of no force and
effect is in keeping with the scheme and obvious purpose of the 2000 amendments to extend the survivors’
benefit to same-sex survivors. Finally, a temporary suspension of the declaration of invalidity is not appropriate in the present case. Suspensions should only be
used where striking down the legislation without enacting something in its place would pose a danger to the
public, threaten the rule of law or where it would result
in the deprivation of benefits from deserving persons
without benefiting the rights claimant. None of these
factors are present here. As a result, a class member
who was precluded by s. 44(1.1) or s. 72(2) from receiving the survivor’s benefit and who otherwise meets the

En ce qui a trait aux par. 44(1.1) et 72(2), il convient
de les invalider tous deux sur le fondement de l’art.
52 de la Loi constitutionnelle de 1982. En l’espèce,
l’étendue de l’incompatibilité avec la garantie d’égalité
correspond au texte des deux dispositions. Il est donc
possible de remédier à l’incompatibilité sans dénaturer
les autres dispositions de la loi ou nuire à leur application. Déclarer inopérants les par. 44(1.1) et 72(2)
cadre avec l’esprit du régime et l’objectif manifeste
des modifications de 2000, à savoir rendre le conjoint
survivant de même sexe admissible à la pension de
survivant. Enfin, il n’y a pas lieu de suspendre temporairement la déclaration d’invalidité. La suspension ne
doit intervenir que lorsque, sans l’adoption de nouvelles dispositions, l’invalidation poserait un danger pour
le public, menacerait la primauté du droit ou priverait
de prestations des personnes admissibles sans profiter à la personne dont les droits ont été violés. Aucune
de ces considérations ne vaut en l’espèce. Un membre
du groupe que les par. 44(1.1) ou 72(2) ont empêché
de toucher la pension de survivant et qui satisfait par
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eligibility requirements, will be entitled to payment of
that benefit. The relevant date for the purpose of that
payment is the date on which application was received
or where no application was made because of the unconstitutional provisions, the date on which the statement
of claim was filed. In no event are benefits payable in
respect of a month prior to August 1999, which is the
earliest month in respect of which a class member who
applied for the survivor’s benefit on the day the 2000
amendments came into force could have been eligible.
[121] [134]

ailleurs aux critères d’admissibilité aura donc droit à la
pension. La date pertinente pour les besoins du versement est celle de la réception de la demande ou, lorsque
aucune demande de pension n’a été présentée à cause
des dispositions inconstitutionnelles, celle du dépôt de
la demande en justice. Aucune prestation n’est payable
pour un mois antérieur à août 1999, qui marque le début
de la période pour laquelle un membre du groupe ayant
demandé des prestations de survivant le jour de l’entrée
en vigueur des modifications de 2000 aurait pu y avoir
droit. [121] [134]

Lastly, pre-judgment interest is available in the
instant case. The CPP is silent on the issue of prejudgment interest and cannot, as such, reasonably be
interpreted as creating an exception to the entitlement
created by s. 31 of the Crown Liability and Proceedings
Act. [135]

Enfin, de l’intérêt avant jugement peut être accordé
en l’espèce. Le RPC ne prévoit rien à ce sujet, de sorte
que l’on ne saurait raisonnablement considérer qu’il
crée une exception au droit conféré à l’art. 31 de la Loi
sur la responsabilité civile de l’État et le contentieux
administratif. [135]

Per Bastarache J.: Retroactivity of a constitutional
remedy granted under s. 52(1) of the Constitution Act,
1982 is generally the norm in our constitutional jurisprudence, and a decision to deny such remedy — and
the Hislop class’s challenge to s. 72(1) of the CPP in this
case — should be based on the balancing of interests that
must take place in any claim for relief from an ���������
unconstitutional�������������������������������������������������
law. Reliance on the existence of a substantial
change of law is not an appropriate consideration in the
context of Charter rights. Such an approach implies that
these rights depend on judicial recognition of a new or
newly recognized social environment for their genesis.
By attaching importance to changing social conditions,
it makes Charter rights dependent on how the majority
of Canadians perceive the claimants’ rights. Society’s
views of Charter claimants — especially in the context
of vulnerable minorities — should not be a factor for
determining whether a Charter right was part of the
Constitution in 1985, or whether it sprung into existence later and thereby be a basis for denying retroactive relief. Our Constitution may change to correspond
to new realities, but that does not mean that every time
a new constitutional interpretation is adopted or a previous decision is overturned that the fundamental rights
and freedoms guaranteed in our Charter have changed
or that new ones have been created. There is a difference between changes in constitutional interpretation
and actual constitutional change. Even if the existence
of a substantial change in the law was an appropriate
threshold criterion, no such change actually occurred in
this case. A review of the case law after 1985 suggests
that this Court did not upset established law when it
handed down its decision in M. v. H. [137] [140] [143147] [157]

Le juge Bastarache : La rétroactivité de la réparation fondée sur le par. 52(1) de la Loi constitutionnelle
de 1982 est généralement la norme dans notre jurisprudence constitutionnelle et la décision de l’écarter
et de rejeter la contestation du par. 72(1) du RPC par
le groupe Hislop devrait reposer uniquement sur la
mise en balance des intérêts en cause par tout tribunal
saisi d’une demande de réparation fondée sur l’inconstitutionnalité d’une loi. La modification fondamentale
du droit n’est pas une considération pertinente dans le
contexte des droits garantis par la Charte. Le raisonnement qu’elle sous-tend implique que ces droits dépendent de la reconnaissance judiciaire d’un contexte
social nouveau ou dont l’existence a été établie récemment. En attachant de l’importance à l’évolution du
contexte social, il fait dépendre les droits constitutionnels de quiconque de la perception qu’en a la majorité
des Canadiens. Le sentiment de la société à l’égard de
ceux qui invoquent la Charte — en particulier les membres de minorités vulnérables — ne devrait pas être pris
en compte pour décider si un droit garanti par la Charte
faisait partie de la Constitution en 1985 ou s’il a vu
le jour ultérieurement, ce qui exclurait une réparation
rétroactive. Notre Constitution peut s’adapter aux nouvelles réalités, mais toute interprétation nouvelle de la
Constitution ou infirmation d’une décision antérieure ne
modifie pas les droits et libertés fondamentaux garantis
par la Charte ni n’en crée de nouveaux. Interpréter la
Constitution différemment n’équivaut pas à la modifier.
Même si l’existence d’une modification fondamentale
du droit était une condition première valable, une telle
modification n’a pas eu lieu en l’espèce. Il appert de la
jurisprudence postérieure à 1985 que dans l’arrêt M. c.
H., notre Cour n’a pas modifié une règle de droit établie.
[137] [140] [143-147] [157]
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The normal retroactive effect of judgments, however, may need to be tempered in certain circumstances in order to protect other legitimate interests.
Reasonable reliance, good faith, fairness to litigants
and Parliament’s role are important considerations to
be taken into account in deciding whether a retroactive
constitutional remedy should be denied. Different considerations apply when deciding whether a suspended
declaration of invalidity should be granted. A suspended
declaration is a valid measure when a declaration of
invalidity would pose a danger to the public, threaten
the rule of law or deprive deserving persons of benefits
without thereby benefiting the individual whose rights
had been violated. A suspended declaration of invalidity is ultimately only a temporary limit on retroactivity;
it does not determine whether governments are entitled
to deny retroactive relief. It will not always be necessary to establish reasonable reliance in order to deny
retroactive relief. In this case, given the state of the law
pre-M. v. H., it would be more accurate to emphasize
the fact that the government was acting in good faith
in the face of jurisprudential uncertainty. Finally, the
nature of the constitutional violation is not relevant to
deciding whether to deny a retroactive remedy. Subject
to these clarifications, there is general agreement with
how the majority has applied the other factors to this
case. [159-164]

Il arrive cependant qu’il soit nécessaire de tempérer
l’effet rétroactif d’un jugement pour protéger d’autres
intérêts légitimes. L’interprétation raisonnable, la
bonne foi, l’équité envers les parties et le rôle du législateur sont des éléments importants dont il faut tenir
compte pour refuser ou non une réparation constitutionnelle rétroactive. Des considérations différentes s’appliquent pour décider s’il y a lieu ou non de suspendre la
déclaration d’invalidité. La suspension est justifiée lorsqu’une déclaration d’invalidité poserait un danger pour
le public, menacerait la primauté du droit ou priverait
de bénéfices les personnes admissibles sans profiter à la
personne dont les droits ont été violés. En fin de compte,
la suspension de la déclaration d’invalidité ne fait que
limiter temporairement l’effet rétroactif. Elle n’est pas
déterminante quant à savoir si le gouvernement peut
écarter la rétroactivité de la réparation. La preuve d’une
interprétation raisonnable n’est pas toujours nécessaire
pour justifier le refus d’une réparation rétroactive. Dans
la présente affaire, vu l’état du droit avant l’arrêt M. c.
H., il serait plus juste d’insister sur le fait que le gouvernement a agi de bonne foi dans un contexte jurisprudentiel incertain. Enfin, la nature de l’atteinte à la
Constitution n’importe pas dans la décision de faire
rétroagir ou non la réparation. Sous réserve de ces précisions, il y a généralement accord quant à l’application
des autres éléments aux faits de l’espèce. [159-164]
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LeBel and Rothstein JJ. —
I.
1

and Rothstein JJ.

Introduction

This is an appeal by the Attorney General of
Canada (“government”) from a decision of the
Ontario Court of Appeal upholding in part the decision of the Ontario Superior Court of Justice and a
cross-appeal by the respondents (“Hislop class”).
The government appeals the finding of unconstitutionality of ss. 44(1.1) and 72(2) of the Canada
Pension Plan, R.S.C. 1985, c. C‑8 (“CPP”), as
enacted by the Modernization of Benefits and
Obligations Act, S.C. 2000, c. 12 (“MBOA”). The
Hislop class cross-appeals the finding of constitutionality of ss. 72(1) and 60(2) of the CPP and the
denial of a remedy with respect thereto. We propose
to dismiss both the appeal and the cross-appeal.

Les juges LeBel et Rothstein —
I.

Introduction

La Cour est saisie du pourvoi du procureur général du Canada (le « gouvernement ») contre l’arrêt
de la Cour d’appel de l’Ontario qui a confirmé en
partie la décision de la Cour supérieure de justice
de cette province, ainsi que du pourvoi incident
de l’intimé (le « groupe Hislop »). Le gouvernement conteste la déclaration d’inconstitutionnalité
visant les par. 44(1.1) et 72(2) du Régime de pensions du Canada, L.R.C. 1985, ch. C‑8 (« RPC »),
édictés par la Loi sur la modernisation de certains
régimes d’avantages et d’obligations, L.C. 2000,
ch. 12 (« LMRAO »). Le groupe Hislop attaque la
conclusion de constitutionnalité des par. 72(1) et
60(2) du RPC et le refus d’une réparation à leur
égard. Nous sommes d’avis de rejeter les deux
pourvois.
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II. Overview

II. Survol

Under the CPP, the spouse of a contributor was
entitled to apply for a survivor’s pension after the
death of the contributor. If the survivor’s pension
was approved, it would be payable for each month
following the death of the contributor.

Suivant le RPC, le conjoint d’un cotisant décédé
pouvait demander une pension à titre de survivant.
Si sa demande était approuvée, il touchait une prestation mensuelle.

2

However, if the application of the survivor was
not received by the government within 12 months
of the death of the contributor, the arrears that
could be claimed by the survivor were limited to
a 12-month period preceding the receipt of the
application. For example, if the contributor died
in January 1995, and the survivor’s application
was not received by the government until March
1998, the maximum monthly pension arrears that
could be claimed would be for 12 months preceding March 1998.

Toutefois, si le gouvernement ne recevait pas la
demande dans les 12 mois du décès, le conjoint survivant ne pouvait obtenir une pension rétroactive
que pour les 12 mois antérieurs à la réception de la
demande. Par exemple, si le cotisant était décédé
en janvier 1995 et que le gouvernement n’avait reçu
la demande du conjoint survivant qu’en mars 1998,
une prestation mensuelle n’était exigible que pour
les 12 mois ayant précédé mars 1998.

3

Until July 2000, for purposes of entitlement to a
survivor’s pension under the CPP, the survivor had
to have been married to the contributor or had to
be a person of the opposite sex who was cohabiting
with the contributor in a conjugal relationship at the
time of the contributor’s death. Same-sex conjugal
relationships were not recognized and the survivor
of a same-sex conjugal relationship was not eligible
to receive a survivorship pension under the CPP.

Avant juillet 2000, pour avoir droit à la pension
prévue par le RPC, il fallait que le conjoint survivant ait été marié au cotisant ou soit de sexe opposé
et ait cohabité avec lui dans une relation matrimoniale au moment du décès. L’union de fait de
personnes du même sexe n’était pas reconnue, et
le membre survivant d’une telle union n’était pas
admissible à la pension.

4

In M. v. H., [1999] 2 S.C.R. 3, this Court struck
down the opposite-sex definition of spouse in the
Family Law Act, R.S.O. 1990, c. F.3, as contrary
to s. 15(1) of the Canadian Charter of Rights and
Freedoms. The declaration of invalidity was suspended for six months to give the Ontario government time to review the legislation. As a consequence of M. v. H., the federal government and
the governments of other provinces also amended
a number of their statutes to address the constitutional deficiency. The federal government enacted
the MBOA, which amended 68 pieces of legislation. This appeal involves a constitutional challenge to remedial amendments made to the CPP
by the MBOA to recognize same-sex conjugal relationships for the purpose of entitlement to survivor’s pensions under the CPP.

Dans l’arrêt M. c. H., [1999] 2 R.C.S. 3, notre
Cour a jugé contraire au par. 15(1) de la Charte
canadienne des droits et libertés la définition de
conjoint figurant dans la Loi sur le droit de la
famille, L.R.O. 1990, ch. F.3, qui supposait une
relation entre personnes de sexes différents. Elle
a suspendu la déclaration d’invalidité pendant six
mois pour permettre au gouvernement de l’Ontario
de réviser ses lois. Par suite de cet arrêt, le gouvernement fédéral et les gouvernements des autres
provinces ont eux aussi modifié certaines de leurs
lois pour résoudre ce problème constitutionnel. Le
gouvernement fédéral a ainsi adopté la LMRAO,
qui modifiait 68 textes législatifs. Le présent pourvoi porte sur la constitutionnalité des modifications
alors apportées au RPC pour reconnaître l’union de
personnes du même sexe aux fins de l’admissibilité
à la pension de survivant du RPC.

5
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The Hislop class commenced a class action
claiming that the MBOA’s remedial amendments to
the CPP were contrary to s. 15(1) of the Charter
as being underinclusive. There are four issues to
consider. First, the amendments restricted eligibility for survivor benefits under the CPP to survivors
of same-sex conjugal relationships whose partners
died on or after January 1, 1998. The Hislop class
argued that survivors of contributing partners of
same-sex conjugal relationships who died anytime
after s. 15(1) of the Charter became effective (April
17, 1985) should be eligible to make an application
for CPP survivorship benefits. The Ontario Court
of Appeal agreed with the Hislop class and found
that the eligibility restriction violated s. 15(1) of the
Charter and that the restriction could not be justified under s. 1. In other words, survivors of samesex conjugal relationships in which the contributors
died any time after April 17, 1985 should be eligible to receive survivor’s pensions. We agree with
that conclusion.

Le groupe Hislop a intenté un recours collectif, alléguant qu’en raison de leur portée trop restreinte, les modifications apportées au RPC par la
LMRAO violaient le par. 15(1) de la Charte. À ce
sujet, quatre problèmes doivent être pris en considération. Premièrement, ces modifications n’ont
rendu admissible à la pension de survivant du RPC
que le survivant dont le conjoint de fait de même
sexe est décédé le 1er janvier 1998 ou par la suite.
Le groupe Hislop a soutenu que le survivant dont
le conjoint de même sexe était décédé après l’entrée en vigueur du par. 15(1) de la Charte (le 17
avril 1985) devait être admissible à la pension. La
Cour d’appel de l’Ontario lui a donné raison. Elle
a jugé que l’admissibilité restreinte violait le par.
15(1) de la Charte et que l’atteinte ne pouvait être
justifiée au regard de l’article premier. Autrement
dit, le conjoint de fait d’un cotisant de même sexe
décédé après le 17 avril 1985 devrait être admissible à la pension de survivant. Nous faisons nôtre
cette conclusion.

7

Second, for eligible same-sex survivors, the
MBOA remedial amendments granted monthly
pension payments commencing in July 2000, when
the amendments came into force. As such, the
amendments did not grant benefits retroactively.
Irrespective of when the same-sex survivor became
eligible, the monthly pension payments would not
commence before July 2000.

Deuxièmement, les modifications apportées par
la LMRAO prévoyaient que le versement d’une prestation mensuelle au conjoint survivant de même
sexe admissible commençait en juillet 2000, soit
au moment de leur entrée en vigueur. Elles n’accordaient donc pas de prestation rétroactive. Sans égard
à la date à laquelle le conjoint survivant de même
sexe devenait admissible, le versement de la prestation mensuelle ne débutait pas avant juillet 2000.

8

The Hislop class argued that survivors of samesex conjugal relationships should be entitled to retroactive benefits from the time of death of the samesex conjugal contributing partner. The Ontario
Court of Appeal dismissed the Hislop class’s claim
for retroactive benefits.

Le groupe a Hislop a fait valoir que le conjoint
survivant de même sexe devait avoir droit à la pension rétroactivement à la date du décès du cotisant.
La Cour d’appel de l’Ontario a rejeté sa prétention.

9

The third and fourth issues are of less pervasive significance. In respect of the third issue, as
explained earlier, general provisions of the CPP
unaffected by MBOA amendments allowed for
monthly pension arrears for up to 12 months preceding the receipt by the government of an application for benefits. The Ontario Court of Appeal
found that the MBOA amendments that granted benefits commencing in July 2000, without entitling a

Les troisième et quatrième problèmes n’ont pas
une importance aussi grande. En troisième lieu,
on l’a vu, les dispositions générales du RPC non
modifiées par la LMRAO permettaient d’obtenir une pension rétroactive pour une période d’au
plus 12 mois avant la réception de la demande. La
Cour d’appel de l’Ontario a jugé que les modifications de la LMRAO suivant lesquelles la pension
était versée à compter de juillet 2000 sans que le
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same-sex survivor the opportunity of up to 12
months of arrears as was available to opposite-sex
survivors, were contrary to s. 15 of the Charter and
could not be justified under s. 1.

conjoint ����������������������������������������
survivant�������������������������������
de même sexe ne puisse, comme
le conjoint survivant de sexe différent, toucher au
plus 12 mois de prestations rétroactives, contrevenaient à l’art. 15 de la Charte et que l’atteinte ne
pouvait être justifiée au regard de l’article premier.

As to the fourth issue, the Ontario Court of
Appeal held that estates of same-sex survivors have
no standing to claim a remedy for breach of s. 15(1)
of the Charter.

Quatrièmement, la Cour d’appel de l’Ontario a
conclu que la succession du conjoint survivant de
même sexe n’avait pas qualité pour agir et demander réparation sur le fondement du par. 15(1) de la
Charte.

III. Statutory Provisions at Issue

III. Les dispositions législatives en cause

Prior to the MBOA, “spouse” was defined in the
CPP as:

Avant l’adoption de la LMRAO, le RPC définissait le mot « conjoint » de la manière suivante :

Canada Pension Plan, R.S.C. 1985, c. C‑8

Régime de pensions du Canada, L.R.C. 1985, ch.
C‑8

2. (1) . . .

2. (1) . . .

“spouse”, in relation to a contributor, means,

« conjoint » À l’égard d’un cotisant, s’entend :

(a) except in or in relation to section 55,

10

11

a) sauf à l’article 55, de même qu’en ce qui s’y
rattache :

(i) if there is no person described in subparagraph (ii), a person who is married to the
contributor at the relevant time, or

(i) d’une personne qui est mariée au cotisant au moment considéré, dans les cas
d’inexistence d’une personne décrite au sousalinéa (ii),

(ii) a person of the opposite sex who is
cohabiting with the contributor in a conjugal
relationship at the relevant time, having so
cohabited with the contributor for a continuous period of at least one year, and

(ii) d’une personne du sexe opposé qui, au
moment considéré, vit avec le cotisant dans
une situation assimilable à une union conjugale et a ainsi vécu avec celui-ci pendant
une période continue d’au moins un an;

(b) in or in relation to section 55, a person
who is married to the contributor at the relevant
time,

b) à l’article 55, de même qu’en ce qui s’y rattache, d’une personne qui est mariée au cotisant au
moment considéré.

and, in the case of a contributor’s death, the
“relevant time”, for greater certainty, means the
time of the contributor’s death;

Il est entendu que, dans les cas de décès d’un cotisant,
« moment considéré » s’entend du moment du décès
du cotisant.

The MBOA came into force on July 31, 2000.
Section 42(1) of the MBOA repealed the definition
of spouse in the CPP. Section 42(2) of the MBOA
substituted a definition of “common-law partner”.
In that definition there is no express or implied reference to the gender of the partners. The definition
of “common-law partner” reads:

La LMRAO est entrée en vigueur le 31 juillet
2000. Son paragraphe 42(1) a abrogé la définition
de conjoint du RPC, et son par. 42(2) l’a remplacée
par celle de « conjoint de fait ». La nouvelle définition ne fait mention du sexe des conjoints ni expressément ni implicitement. En voici le libellé :

12
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2. (1) Les définitions qui suivent s’appliquent à la
présente loi.

.

13

.

.

.

.

“common-law partner”, in relation to a contributor,
means a person who is cohabiting with the contributor in a conjugal relationship at the relevant
time, having so cohabited with the contributor
for a continuous period of at least one year. For
greater certainty, in the case of a contributor’s
death, the “relevant time” means the time of the
contributor’s death.

« conjoint de fait » La personne qui, au moment
considéré, vit avec un cotisant dans une relation
conjugale depuis au moins un an. Il est entendu
que, dans le cas du décès du cotisant, « moment
considéré » s’entend du moment du décès.

By a series of other MBOA amendments to the
CPP, survivors of same-sex conjugal relationships
became entitled to receive benefits under the CPP.
However, by s. 45(2) of the MBOA, s. 44(1.1) of the
CPP was added whereby no survivorship pension
would be payable to survivors of same-sex conjugal relationships unless they became survivors on
or after January 1, 1998. In other words, if the partner of the same-sex survivor died before January 1,
1998, the survivor would not be eligible for a survivorship pension under the CPP. Section 44(1.1)
provides:

D’autres modifications du RPC issues de la
LMRAO ont reconnu au conjoint survivant de
même sexe le droit de toucher des prestations en
application du régime. Toutefois, suivant le par.
45(2) de la LMRAO ajoutant le par. 44(1.1) au RPC,
la pension de survivant n’est payable au conjoint de
même sexe que s’il est devenu conjoint survivant le
1er janvier 1998 ou par la suite. En d’autres termes,
si le cotisant est décédé avant le 1er janvier 1998,
son conjoint de même sexe n’a pas droit à la pension de survivant. Le texte du par. 44(1.1) est le suivant :

44. . . .

14

.

44. . . .

(1.1) In the case of a common-law partner who was
not, immediately before the coming into force of this
subsection, a person described in subparagraph (a)(ii)
of the definition “spouse” in subsection 2(1) as that
definition read at that time, no survivor’s pension shall
be paid under paragraph (1)(d) unless the common-law
partner became a survivor on or after January 1, 1998.

(1.1) Dans le cas d’un conjoint de fait qui n’était pas,
à la date d’entrée en vigueur du présent paragraphe, une
personne visée au sous-alinéa a)(ii) de la définition de
« conjoint » au paragraphe 2(1), dans sa version à cette
date, la pension de survivant n’est payée en vertu de
l’alinéa (1)d) que si le conjoint de fait est devenu un survivant le 1er janvier 1998 ou après cette date.

A second provision added by the MBOA was s.
72(2) of the CPP. Section 72(2) operated to preclude payments to same-sex survivors for any
month before July 2000, the month s. 72(2) came
into force. Section 72(2) provides:

La LMRAO a aussi ajouté au RPC le par. 72(2)
excluant le versement de prestations au conjoint
survivant de même sexe pour tout mois antérieur
à celui de l’entrée en vigueur de la disposition, soit
juillet 2000. Ce paragraphe dispose :

72. . . .
(2) In the case of a survivor who was the contributor’s common-law partner and was not, immediately before the coming into force of this subsection, a
person described in subparagraph (a)(ii) of the definition “spouse” in subsection 2(1) as that definition read
at that time, no survivor’s pension may be paid for any
month before the month in which this subsection comes
into force.

72. . . .
(2) Une pension de survivant n’est pas payable pour
tout mois précédant celui de l’entrée en vigueur du présent paragraphe, dans le cas d’un survivant qui était le
conjoint de fait du cotisant et qui n’était pas, à l’entrée
en vigueur du présent paragraphe, une personne visée
au sous-alinéa a)(ii) de la définition de « conjoint » au
paragraphe 2(1), dans sa version à cette date.
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The effect of s. 72(2) was to entirely preclude
retroactive pension benefits to same-sex survivors.
The Hislop class’s position is that same-sex survivors should be entitled to retroactive benefits to the
month following the death of their same-sex conjugal partner.

Le paragraphe 72(2) prive donc le conjoint de
même sexe d’un cotisant de toute prestation rétroactive. Le groupe Hislop soutient qu’un tel conjoint
devrait avoir droit à la pension de survivant à compter du mois qui suit le décès du cotisant.

15

The incidental effect of s. 72(2) was to preclude
for same-sex survivors the opportunity to seek up
to 12 months of pension arrears prior to July 2000,
an opportunity that was available to opposite-sex
survivors under s. 72(1). Section 72(1) provides in
relevant part:

Accessoirement, le par. 72(2) empêche aussi le
conjoint survivant de même sexe de demander jusqu’à 12 mois de prestations rétroactives pour une
période antérieure à juillet 2000, comme le conjoint
survivant de sexe différent y a droit suivant le par.
72(1), dont voici un extrait :

16

72. (1) Subject to subsection (2) and section 62,
where payment of a survivor’s pension is approved, the
pension is payable for each month commencing with
the month following

72. (1) Sous réserve du paragraphe (2) et de l’article
62, lorsque le paiement d’une pension de survivant est
approuvé, la pension est payable pour chaque mois à
compter du mois qui suit :

.

.

.

.

.

.

but in no case earlier than the twelfth month preceding
the month following the month in which the application
was received.

mais qui n’est en aucun cas antérieur au douzième mois
précédant celui qui suit le mois où la demande a été
reçue.

The effect of s. 72(2) came to an end as of June
2001, because after that month, same-sex and
opposite-sex survivors benefited from the application of the general rule in s. 72(1).

L’effet du par. 72(2) a cessé en juin 2001. Depuis
lors, le conjoint survivant de même sexe et le
conjoint survivant de sexe différent bénéficient tous
deux de l’application de la règle générale énoncée
au par. 72(1).

As indicated, s. 72(1) limits survivors’ arrears
benefits to not more than 12 months prior to the
month in which the application is received. The
Hislop class says that s. 72(1) imposes adverse
effect discrimination on survivors of same-sex conjugal relationships. While s. 72(1) is facially neutral, access to survivorship pensions for same-sex
survivors was not recognized until the enactment
of the MBOA. Thus, even if s. 72(2) was struck
down, the effect of s. 72(1) is to limit same-sex
survivors from claiming benefits for more than 12
months prior to when their application was made.
The Hislop class argues that s. 72(1) should be suspended to enable same-sex survivors to obtain payment of pension benefits back to when their samesex partner died.

Le paragraphe 72(1) limite donc à 12 mois avant
la réception de la demande la période pour laquelle
une prestation peut être versée rétroactivement. Le
groupe Hislop allègue que cette disposition est discriminatoire en raison de son effet préjudiciable
sur le conjoint survivant de même sexe. En effet,
malgré la neutralité apparente de la rédaction du
par. 72(1), le conjoint de même sexe n’est admissible à la pension de survivant que depuis l’adoption de la LMRAO. Si le par. 72(2) était invalidé, le
par. 72(1) empêcherait quand même le conjoint de
même sexe d’un cotisant décédé plus de 12 mois
avant la demande d’obtenir une pension rétroagissant à la date du décès. Le groupe Hislop soutient
alors que l’application du par. 72(1) devrait être
suspendue pour permettre au conjoint survivant
de même sexe d’obtenir une pension rétroactive à
compter du décès du cotisant.

17
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Finally, s. 60(2) of the CPP, a general provision not affected by the MBOA, limited the right
of estates of survivors from obtaining benefits if
the application for the benefits is not made within
12 months after the death of the survivor. Section
60(2) provides:
60. . . .

19
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Enfin, le par. 60(2) du RPC, une disposition
générale non modifiée par la LMRAO, prévoit que
l’ayant droit du conjoint survivant dispose de 12
mois après le décès de ce dernier pour demander
le versement d’une prestation. Il est rédigé dans les
termes suivants :
60. . . .

(2) Notwithstanding anything in this Act, but subject to subsections (2.1) and (2.2), an application for a
benefit, other than a death benefit, that would have been
payable in respect of a month to a deceased person who,
prior to the person’s death, would have been entitled on
approval of an application to payment of that benefit
under this Act may be approved in respect of that month
only if it is made within 12 months after the death of
that person by the estate, the representative or heir of
that person or by any person that may be prescribed by
regulation.

(2) Indépendamment des autres dispositions de la
présente loi, et sous réserve des paragraphes (2.1) et
(2.2), une demande de prestation, autre qu’une prestation de décès, qui aurait été payable pour un mois à une
personne décédée et qui, avant son décès, aurait, après
approbation d’une demande à cet effet, eu droit au paiement de cette prestation conformément à la présente
loi, ne peut être approuvée que lorsqu’elle est présentée,
dans les douze mois suivant le décès de cette personne,
par l’ayant droit, le représentant ou l’héritier de cette
personne, ou encore par toute personne visée par règlement.

The Hislop class says that s. 60(2) should be suspended to enable estates of survivors of same-sex
conjugal relationships to claim retroactive benefits
for the period during which the survivor would
have been entitled to benefits had same-sex survivors been recognized by the CPP as of the date
of the death of the contributor. The suspension of
s. 60(2) would only avail to the benefit of estates
if ss. 44(1.1) and 72(2) are found to be unconstitutional.

Le groupe Hislop allègue que l’application du
par. 60(2) devrait être suspendue pour permettre
à l’ayant droit d’un conjoint survivant de même
sexe de demander des prestations rétroactives pour
la période pendant laquelle il aurait eu droit à la
pension si, à la date du décès du cotisant, le RPC
avait accordé les mêmes droits aux conjoints de
même sexe et de sexe différent. Cette suspension
ne pourra intervenir que si les par. 44(1.1) et 72(2)
sont jugés inconstitutionnels.

IV. Judicial History

IV. Historique judiciaire

A. Ontario Superior Court of Justice (2003), 234
D.L.R. (4th) 465

A. Cour supérieure de justice de l’Ontario (2003),
234 D.L.R. (4th) 465

Macdonald J. found that all the respondents in
this case were in conjugal relationships with their
same-sex partners for a number of years. She considered whether ss. 44(1.1) and 72(2) of the CPP
breached s. 15(1) of the Charter, using the threepart analysis set out in Law v. Canada (Minister
of Employment and Immigration), [1999] 1 S.C.R.
497. The comparator group chosen by the Hislop
class was married heterosexual couples. The
trial judge agreed and found that the legislation
treats same-sex survivors differently than survivors of married or opposite-sex common-law

La juge Macdonald a reconnu que les membres
du groupe intimé avaient tous vécu dans une relation conjugale avec une personne du même sexe
pendant un certain nombre d’années. Recourant
à l’analyse en trois étapes appliquée dans l’arrêt
Law c. Canada (Ministre de l’Emploi et de l’Immigration), [1999] 1 R.C.S. 497, elle s’est demandé
si les par. 44(1.1) et 72(2) du RPC violaient le par.
15(1) de la Charte. Le groupe de comparaison
proposé par l’intimé était celui des couples hétérosexuels mariés. La juge l’a retenu et a conclu
que la loi traitait le conjoint survivant de même
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relationships. She observed that in Egan v. Canada,
[1995] 2 S.C.R. 513, at para. 13, it was found that
“‘sexual orientation’ is an analogous ground under
s. 15(1)”. The judge also found that ss. 44(1.1) and
72(2) offended Hislop’s human dignity. She concluded that ss. 44(1.1) and 72(2) infringed s. 15(1)
of the Charter.

sexe ������������������
différemment������
du conjoint survivant de sexe
opposé, marié ou vivant en union de fait. Elle a
signalé que dans l’arrêt Egan c. Canada, [1995]
2 R.C.S. 513, par. 13, notre Cour avait statué que
« l’“orientation sexuelle” est un motif analogue à
ceux qui sont énumérés au par. 15(1) ». Elle a estimé
que les par. 44(1.1) et 72(2) portaient atteinte à la
dignité des membres du groupe Hislop, puis elle a
conclu que ces dispositions violaient le par. 15(1)
de la Charte.

Macdonald J. considered the government’s argument that the Hislop class’s claim amounted to an
impermissible claim for retroactive benefits for a
breach of the Charter. She held that this Court’s
judgment in Benner v. Canada (Secretary of State),
[1997] 1 S.C.R. 358, provided “a complete answer
to the arguments raised by the Crown” (para. 99).
In her view, “. . . discrimination was experienced
after the coming into force of s. 15 of the Charter.
The plaintiffs have actually experienced discrimination since before the passage of the Charter,
but they seek to apply the Charter prospectively,
to discrimination that took place after April 17,
1985” (ibid.). She held that the government had
failed to demonstrate that the exclusion of samesex survivors’ pensions was a reasonable limit on
the Hislop class’s Charter rights under s. 1 of the
Charter.

Devant la prétention du gouvernement selon
laquelle le groupe Hislop tentait en fait d’obtenir des prestations rétroactives pour une atteinte
à la Charte — une réparation exclue —, la juge
Macdonald a souligné que l’arrêt Benner c.
Canada (Secrétaire d’État), [1997] 1 R.C.S. 358,
apportait [TRADUCTION] « une réponse complète à
l’argumentation du gouvernement » (par. 99). Elle
a ajouté : [TRADUCTION] « . . . la discrimination a
été subie après l’entrée en vigueur de l’art. 15 de la
Charte. Les demandeurs ont en fait été victimes
de discrimination avant l’entrée en vigueur de la
Charte, mais ils demandent son application à des
actes discriminatoires survenus après le 17 avril
1985 » (ibid.). La juge a estimé que le gouvernement n’avait pas démontré que le refus d’accorder
la pension de survivant aux conjoints de même
sexe constituait, au sens de l’article premier de la
Charte, une limite raisonnable des droits constitutionnels des membres du groupe Hislop.

21

Macdonald J. held that ss. 44(1.1) and 72(2) violated s. 15(1) of the Charter and were not justified
under s. 1. Under s. 52(1) of the Constitution Act,
1982, she granted same-sex survivors a constitutional exemption from the two general sections
(ss. 60(2) and 72(1)) of the CPP. She also awarded
interest under s. 31 of the Crown Liability and
Proceedings Act, R.S.C. 1985, c. C‑50, on the
unpaid survivors’ pensions from February 1,
1992 or one month after the death of the contributor, whichever is later. She also awarded costs
at approximately $1.3 million. She dismissed
the Hislop class’s claims for symbolic damages
of $20,000 for each class member under s. 24(1)

La juge Macdonald a alors conclu que les par.
44(1.1) et 72(2) violaient le par. 15(1) de la Charte
et que l’atteinte n’était pas justifiée au regard de
l’article premier. En vertu du par. 52(1) de la Loi
constitutionnelle de 1982, elle a accordé aux
conjoints survivants de même sexe une exemption
constitutionnelle qui les soustrayait à l’application des deux dispositions générales du RPC (les
par. 60(2) et 72(1)). Sur le fondement de l’art. 31
de la Loi sur la responsabilité civile de l’État et le
contentieux administratif, L.R.C. 1985, ch. C‑50,
elle a également accordé des intérêts courant à
compter du 1er février 1992 ou d’un mois après le
décès du cotisant, selon la période la plus courte,
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of the Charter, and their claims for damages for
breach of fiduciary duty and unjust enrichment.

sur la pension de survivant exigible, ainsi que des
dépens d’environ 1,3 million de dollars. Elle a toutefois rejeté la demande, fondée sur le par. 24(1)
de la Charte, de dommages-intérêts symboliques
s’élevant à 20 000 $ par membre du groupe, ainsi
que celle d’une indemnité pour manquement à
l’obligation fiduciaire et enrichissement sans cause.

B. Ontario Court of Appeal (Charron, Feldman
and Lang JJ.A.) (2004), 73 O.R. (3d) 641

B. Cour d’appel de l’Ontario (les juges Charron,
Feldman et Lang) (2004), 73 O.R. (3d) 685
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The Court of Appeal affirmed Macdonald J.’s
decision with regard to the unconstitutionality of
ss. 44(1.1) and 72(2). However, the court queried
why the trial judge considered ss. 60(2) and 72(1) in
her analysis of remedy but did not review them in
her s. 15(1) or s. 1 analysis. The court was informed
that the trial judge’s remedy analysis followed the
argument as presented at trial by the Hislop class’s
counsel. The court invited written submissions as
to the constitutional validity of ss. 60(2) and 72(1).
The court then found that it had the necessary factual foundation and jurisdiction to consider the
constitutional validity of these sections and that
they must be subjected to a s. 15 and a s. 1 Charter
analysis.

La Cour d’appel a confirmé l’inconstitutionnalité
des par. 44(1.1) et 72(2). Elle s’est toutefois demandé
pourquoi la juge Macdonald avait examiné les par.
60(2) et 72(1) dans son analyse portant sur la réparation, mais non dans celle relative au par. 15(1) ou
à l’article premier. Après avoir été informée que
l’analyse de la juge de première instance avait suivi
à cet égard la ligne d’argumentation de l’avocat du
groupe Hislop au procès, la Cour d’appel a ordonné
le dépôt d’observations écrites sur la constitutionnalité des par. 60(2) et 72(1). Estimant ensuite qu’elle
disposait du fondement factuel et de la compétence
nécessaires à l’examen de la validité constitutionnelle de ces dispositions, elle a conclu que cellesci devaient faire l’objet d’une analyse au regard de
l’art. 15 puis de l’article premier de la Charte.

24

The court concluded that ss. 44(1.1) and
72(2) offended s. 15(1) of the Charter. The court
found that the appropriate comparator group is
opposite-sex surviving partners and that, although
the impugned sections contain temporal distinctions as the government argued, those distinctions
apply only to same-sex surviving partners and not
to opposite-sex survivors. Both ss. 44(1.1) and 72(2)
treat same-sex survivors differently from their
comparator group. The court said that sexual orientation is now recognized as an analogous ground
under s. 15(1) of the Charter. The differential treatment discriminated in a substantive sense, and the
discrimination could not be justified under s. 1.

La Cour d’appel a conclu que les par. 44(1.1)
et 72(2) violaient le par. 15(1) de la Charte. À son
avis, le groupe de comparaison approprié était
celui des conjoints survivants de sexe différent et
que même si, comme le faisait valoir le gouvernement, les dispositions contestées établissaient des
distinctions temporelles, ces distinctions ne s’appliquaient qu’aux conjoints survivants de même sexe.
Les paragraphes 44(1.1) et 72(2) traitaient tous
deux les conjoints survivants de même sexe différemment des membres du groupe de comparaison. L’orientation sexuelle étant désormais reconnue comme un motif analogue à ceux énoncés au
par. 15(1) de la Charte, cette différence de traitement était réellement discriminatoire et ne pouvait
se justifier au regard de l’article premier.

25

In dealing with s. 60(2), the Court of Appeal
held that estates could not make a s. 15(1) Charter
application because s. 15(1) only applies to “[e]very

À propos du par. 60(2), la Cour d’appel a jugé
qu’une succession ne pouvait présenter une demande
fondée sur le par. 15(1) de la Charte parce que ce
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individual”. Survivors’ estates enjoy no s. 15(1)
rights and there was no basis to assess whether
such rights were breached by s. 60(2).

dernier ne s’applique qu’à une personne physique.
La succession ne jouissant pas des droits garantis
au par. 15(1), il n’y avait pas lieu de déterminer si le
par. 60(2) y porte atteinte.

With respect to s. 72(1), the court held that it
did not limit same-sex survivors’ rights. The court
observed, at para. 106, that “[i]t is only once s.
44(1.1) and s. 72(2) are declared unconstitutional
that s. 72(1) may have an adverse effect” on the
Hislop class, by limiting pension entitlement to 12
months of arrears, no matter when the partner died.
Most same-sex survivors did not apply for the survivor’s pension when their partners died, because
they were not eligible to apply under the CPP. The
court held that s. 72(1) did not violate s. 15(1) of
the Charter because, “in the context of the MBOA,
it had no adverse effect on the claimants, and at
this stage, it is not clear that it will have an adverse
effect on the class” (para. 111). Therefore, there
was no need to consider s. 1.

D’après la Cour d’appel, le par. 72(1) ne limitait pas les droits du conjoint survivant de même
sexe. À son avis, le par. 72(1) ne pouvait avoir sur
les membres du groupe Hislop l’effet préjudiciable
de limiter à 12 mois le versement rétroactif de la
pension de survivant, sans égard à la date du décès
du cotisant, que si les par. 44(1.1) et 72(1) étaient
déclarés inconstitutionnels (par. 106). La plupart
des conjoints survivants de même sexe n’ont pas
demandé la pension de survivant au décès de leurs
conjoints parce que les dispositions du RPC ne le
leur permettaient pas. La Cour d’appel a jugé que
le par. 72(1) ne contrevenait pas au par. 15(1) de la
Charte, car dans le contexte de la LMRAO, il n’avait
pas d’effet préjudiciable sur les demandeurs et, à
ce stade, il n’est pas certain qu’il aura un tel effet
sur les membres du groupe (par. 111). L’examen
au regard de l’article premier devenait donc
superflu.

26

The Court of Appeal upheld the declaration of
invalidity in respect of ss. 44(1.1) and 72(2). The
court held that the two general sections, ss. 60(2)
and 72(1) of the CPP, do not breach s. 15(1) of the
Charter. Consequently, there was no remedy to
be granted in respect of those sections. The court
set aside the constitutional exemption which was
ordered by the trial judge with respect to ss. 60(2)
and 72(1).

La Cour d’appel a confirmé l’invalidité des par.
44(1.1) et 72(2). Cependant, elle a statué que les
deux dispositions générales, les par. 60(2) et 72(1)
du RPC, ne violaient pas le par. 15(1) de la Charte
et qu’une réparation ne s’imposait donc pas à leur
égard. Elle a alors annulé l’exemption constitutionnelle accordée par la juge de première instance
quant à leur application.

27

The Court of Appeal held that the trial
judge properly exercised her discretion on prejudgment interest. She was entitled to award prejudgment interest and there is no basis to interfere
with that disposition. Costs were awarded on a partial indemnity basis.

La Cour d’appel a conclu que la juge de première
instance avait correctement exercé son pouvoir discrétionnaire au sujet de l’intérêt avant jugement
— elle avait le pouvoir d’en accorder — et rien ne
justifie de modifier sa décision. Elle a attribué des
dépens sur la base d’une indemnisation partielle.

28

C. Appeal and Cross-Appeal to This Court

C. Pourvoi et pourvoi incident devant la Cour
suprême du Canada

The government now appeals the declaration of
invalidity of ss. 44(1.1) and 72(2) and the awarding
of pre-judgment interest on pension arrears. The

Le gouvernement en appelle de la déclaration
d’invalidité visant les par. 44(1.1) et 72(2) et de
l’intérêt avant jugement accordé sur les prestations
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Hislop class cross-appeals the finding of the Court
of Appeal which set aside the constitutional exemptions ordered by the trial judge with respect to ss.
60(2) and 72(1).

rétroactives. Le groupe Hislop forme un appel incident à l’encontre de l’annulation par la Cour d’appel de l’exemption constitutionnelle accordée par la
juge de première instance quant à l’application des
par. 60(2) et 72(1).

V. The Issues

V. Les questions en litige

On October 6, 2005, the Chief Justice stated the
following constitutional questions:

Le 6 octobre 2005, la Juge en chef a formulé les
questions constitutionnelles suivantes :

1.

Does s. 44(1.1) of the Canada Pension Plan, R.S.C.
1985, c. C‑8, infringe s. 15(1) of the Canadian
Charter of Rights and Freedoms?

1.

Le paragraphe 44(1.1) du Régime de pensions du
Canada, L.R.C. 1985, ch. C‑8, viole-t‑il le par.
15(1) de la Charte canadienne des droits et libertés?

2.

If so, is the infringement a reasonable limit prescribed by law as can be demonstrably justified in a
free and democratic society under s. 1 of the Canadian Charter of Rights and Freedoms?

2.

Dans l’affirmative, cette violation constitue-t‑elle
une limite raisonnable prescrite par une règle de
droit et dont la justification peut se démontrer dans
le cadre d’une société libre et démocratique, au
sens de l’article premier de la Charte canadienne
des droits et libertés?

3.

Does s. 72(2) of the Canada Pension Plan, R.S.C.
1985, c. C‑8, infringe s. 15(1) of the Canadian
Charter of Rights and Freedoms?

3.

Le paragraphe 72(2) du Régime de pensions du
Canada, L.R.C. 1985, ch. C‑8, viole-t‑il le par.
15(1) de la Charte canadienne des droits et libertés?

4.

If so, is the infringement a reasonable limit prescribed by law as can be demonstrably justified in a
free and democratic society under s. 1 of the Canadian Charter of Rights and Freedoms?

4.

Dans l’affirmative, cette violation constitue-t‑elle
une limite raisonnable prescrite par une règle de
droit et dont la justification peut se démontrer dans
le cadre d’une société libre et démocratique, au
sens de l’article premier de la Charte canadienne
des droits et libertés?

5.

Does s. 60(2) of the Canada Pension Plan, R.S.C.
1985, c. C‑8, infringe s. 15(1) of the Canadian
Charter of Rights and Freedoms?

5.

Le paragraphe 60(2) du Régime de pensions du
Canada, L.R.C. 1985, ch. C‑8, viole-t‑il le par.
15(1) de la Charte canadienne des droits et libertés?

6.

If so, is the infringement a reasonable limit prescribed by law as can be demonstrably justified in a
free and democratic society under s. 1 of the Canadian Charter of Rights and Freedoms?

6.

Dans l’affirmative, cette violation constitue-t‑elle
une limite raisonnable prescrite par une règle de
droit et dont la justification peut se démontrer dans
le cadre d’une société libre et démocratique, au
sens de l’article premier de la Charte canadienne
des droits et libertés?

7.

Does s. 72(1) of the Canada Pension Plan, R.S.C.
1985, c. C‑8, infringe s. 15(1) of the Canadian
Charter of Rights and Freedoms?

7.

Le paragraphe 72(1) du Régime de pensions du
Canada, L.R.C. 1985, ch. C‑8, viole-t‑il le par.
15(1) de la Charte canadienne des droits et libertés?

8.

If so, is the infringement a reasonable limit prescribed by law as can be demonstrably justified in a

8.

Dans l’affirmative, cette violation constitue-t‑elle
une limite raisonnable prescrite par une règle de
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free and democratic society under s. 1 of the Canadian Charter of Rights and Freedoms?

droit et dont la justification peut se démontrer dans
le cadre d’une société libre et démocratique, au
sens de l’article premier de la Charte canadienne
des droits et libertés?

By way of cross-appeal, the Hislop class submitted three questions:

Dans son pourvoi incident, le groupe Hislop
soulève trois questions :

(1) Can estates advance s. 15(1) rights?

(1) Une succession peut-elle faire valoir un droit
garanti au par. 15(1)?

(2) Is there an entitlement to interest on survivor’s
pension arrears?

(2) La somme payable rétroactivement au titre de
prestation de survivant porte-t‑elle intérêt?

(3) Did the Court of Appeal err in setting aside the
constitutional exemption in respect of ss. 60(2)
and 72(1)?

(3) La Cour d’appel a‑t‑elle annulé à tort l’exemption constitutionnelle accordée à l’égard des
par. 60(2) et 72(1)?

In essence, the issues are:

Essentiellement, les questions qui se posent sont
les suivantes :

(1) Should survivors of same-sex conjugal relationships in which the contributing partner died
prior to January 1, 1998 be eligible to receive
CPP survivorship benefits?

(1) Le conjoint de fait d’un cotisant de même sexe
décédé avant le 1er janvier 1998 devrait-il être
admissible à la pension de survivant du RPC?

(2) Should survivors of same-sex conjugal relationships in which the contributing partner
died at any time after April 17, 1985 be entitled
to retroactive CPP benefits from the month following the death of the contributing partner?

(2) Le conjoint de fait d’un cotisant de même sexe
décédé après le 17 avril 1985 devrait-il avoir
droit à la pension rétroactivement à compter du
mois qui a suivi le décès?

(3) Should estates of deceased survivors be entitled to claim Charter relief which the survivors
would have been entitled to claim?

(3) La succession d’un conjoint survivant devraitelle pouvoir obtenir, sur le fondement de la
Charte, la réparation à laquelle aurait eu droit
le défunt?

VI. Analysis

VI. Analyse

The MBOA was enacted in response to this
Court’s decision in M. v. H. The Act seeks to eliminate from federal legislation distinctions based on
sexual orientation. In the context of survivorship
benefits under the CPP, the MBOA amendments
entitle survivors of conjugal relationships, whether
they be of the same or opposite sex, access to the
same benefit regime. In other words, the gender of
the parties to a conjugal relationship is now irrelevant in the survivorship provisions of the CPP.
Even though the MBOA is remedial legislation, the

La LMRAO a été adoptée par suite de l’arrêt M.
c. H. de notre Cour afin de supprimer dans la législation fédérale les distinctions fondées sur l’orientation sexuelle. Les modifications qu’elle a apportées au RPC accordent au conjoint de fait survivant,
qu’il soit de même sexe ou de sexe différent, un
même droit à pension. Autrement dit, le sexe des
conjoints vivant dans une relation conjugale n’a
désormais plus d’importance pour l’application des
dispositions du RPC relatives à la pension de survivant. Même si la LMRAO corrige la situation, le
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complaint is that the relief granted by the MBOA
does not go far enough, in that it fails to confer eligibility on survivors whose same-sex partner died
prior to January 1, 1998 and fails to grant retroactive relief.

groupe Hislop lui reproche de ne pas aller assez loin
en ne rendant pas admissible à la pension de survivant la personne dont le conjoint de même sexe est
décédé avant le 1er janvier 1998 et de ne pas prévoir
la rétroactivité de la réparation.

A. Section 44(1.1)

A. Le paragraphe 44(1.1)

It will be convenient to first deal with the eligibility restriction. The MBOA recognized that the
former CPP regime violated s. 15(1) of the Charter
because it failed to recognize survivors of samesex conjugal relationships. Section 44(1.1) continues to fail to recognize survivors of same-sex conjugal relationships whose contributing partner died
before January 1, 1998.

Il convient d’examiner d’abord la restriction de
l’admissibilité. La LMRAO a reconnu que l’ancien
régime de pensions violait le par. 15(1) de la Charte
en ce qu’il excluait le conjoint survivant de même
sexe. Or, le par. 44(1.1) exclut toujours le conjoint
de fait de même sexe d’un cotisant décédé avant le
1er janvier 1998.

Section 15(1) of the Charter provides:

Le paragraphe 15(1) de la Charte dispose :

Equality Rights

Droits à l’égalité

15. (1) Every individual is equal before and under the
law and has the right to the equal protection and equal
benefit of the law without discrimination and, in particular, without discrimination based on race, national
or ethnic origin, colour, religion, sex, age or mental or
physical disability.

15. (1) La loi ne fait acception de personne et s’applique également à tous, et tous ont droit à la même protection et au même bénéfice de la loi, indépendamment de
toute discrimination, notamment des discriminations
fondées sur la race, l’origine nationale ou ethnique,
la couleur, la religion, le sexe, l’âge ou les déficiences
mentales ou physiques.

The test applicable to s. 15(1) of the Charter was
articulated by this Court in Law. In short, there
must be (1) differential treatment on the basis of a
personal characteristic, (2) that is an enumerated or
analogous ground, (3) which is discriminatory in
purpose or effect.

Dans l’arrêt Law, notre Cour a établi le critère
d’application du par. 15(1) de la Charte. En résumé,
il doit y avoir (1) une différence de traitement en
raison d’une caractéristique personnelle, (2) fondée
sur un motif énuméré ou analogue et (3) discriminatoire dans son objectif ou ses effets.

(1) Differential Treatment
37

and Rothstein JJ.

As the Court of Appeal observed, essential to
the question of differential treatment is the choice
of comparator group. Throughout this litigation, the
government has argued that s. 44(1.1) draws a temporal distinction only. The government’s position is
that the provisions of the MBOA do not differentiate
between same-sex couples and opposite-sex couples, but rather, between two groups of survivors of
same-sex relationships, based on the date their relationships ended as a result of one partner’s death.
It cannot, therefore, violate s. 15(1) because a temporal basis for a distinction is not an enumerated or

(1) Différence de traitement
Comme la Cour d’appel l’a signalé, ce facteur
exige le choix d’un groupe de comparaison. Or, tout
au long de l’instance, le gouvernement n’a cessé de
faire valoir que le par. 44(1.1) n’établit qu’une distinction de nature temporelle. Selon lui, la LMRAO
ne distingue pas entre les conjoints de même sexe et
ceux de sexe différent, mais plutôt entre deux groupes de conjoints survivants de même sexe selon la
date à laquelle le décès a mis fin à la relation. Il ne
pourrait donc y avoir violation du par. 15(1), car
la distinction temporelle ne constitue pas un motif
de discrimination énuméré ni un motif analogue
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recognized analogous ground of discrimination. In
our opinion, the courts below were correct in rejecting this argument.

reconnu. À notre avis, les tribunaux inférieurs ont
eu raison de rejeter cette prétention.

To frame the comparator group in terms of the
express distinction made in s. 44(1.1) between survivors whose partners died before January 1, 1998
and those whose partners died on or after that date
would be to miss the fundamental reason for the
enactment of the MBOA. In M. v. H., this Court
held that the distinction in the spousal support
regime between same-sex and opposite-sex couples
was unconstitutional and that it could not be saved
under s. 1. The MBOA was expressly intended to
extend equal treatment to same-sex partners in
a wide range of statutes. It is the purpose of the
MBOA itself that determines the appropriate comparator group. What must be compared is the
subset of same-sex survivors that remains excluded
from the CPP survivor’s benefits, i.e., those whose
partners died before January 1, 1998, and similarly
situated opposite-sex survivors. The appropriate
comparator group in respect of the s. 44(1.1) analysis is survivors of opposite-sex conjugal relationships whose partners died before January 1, 1998.

Définir le groupe de comparaison en fonction de
la distinction expressément établie au par. 44(1.1.)
entre les survivants dont le conjoint est décédé
avant le 1er janvier 1998 et ceux dont le conjoint
est décédé par la suite fait abstraction de la raison
d’être fondamentale de la LMRAO. Dans l’arrêt M.
c. H., notre Cour a statué que la distinction entre
conjoints de même sexe et conjoints de sexes différents était inconstitutionnelle et ne pouvait être
sauvegardée en application de l’article premier. La
LMRAO visait expressément à assurer aux conjoints
de même sexe un traitement égal dans une foule de
lois. Son objectif même détermine le bon groupe de
comparaison. Il faut comparer le sous-ensemble des
survivants dont le conjoint de même sexe est décédé
avant le 1er janvier 1998 — qui demeurent privés de
la pension de survivant du RPC — et les survivants
dont le conjoint de sexe différent est décédé avant
cette date. Le bon groupe de comparaison pour
l’analyse portant sur le par. 44(1.1) est donc composé des survivants dont le conjoint de sexe différent est décédé avant le 1er janvier 1998.

38

If the government was correct, remedial legislation intended to address the constitutional infirmity
of existing legislation, but which limited eligibility
for relief on a temporal basis, could never be the
subject of a successful s. 15(1) Charter challenge.
That is because a temporal basis of distinction is
not one based upon grounds enumerated in s. 15(1)
or grounds analogous thereto. When the government enacts remedial legislation, that legislation
may still violate s. 15(1) requirements. The fact that
it is remedial legislation does not immunize it from
Charter review.

Si l’on faisait droit à la prétention du gouvernement, le par. 15(1) ne pourrait jamais permettre
d’invalider une loi qui vise à remédier à l’inconstitutionnalité mais qui limite dans le temps l’admissibilité à la réparation, car la distinction ne serait
fondée ni sur un motif énuméré au par. 15(1) ni sur
un motif analogue. Or, il se peut qu’une loi corrective ne satisfasse pas aux exigences du par. 15(1).
La volonté de remédier à une invalidité constitutionnelle qui la sous-tend ne soustrairait pas cette
loi à un examen fondé sur la Charte.

39

In this Court, the government’s primary challenge to the s. 15(1) decision of the Court of Appeal
was based on the choice of comparator group. We
find the Court of Appeal did not err in the selection
of comparator group.

Le pourvoi du gouvernement contre la décision
de la Cour d’appel relative à l’application du par.
15(1) repose principalement sur le choix du groupe
de comparaison. Nous sommes d’avis que la Cour
d’appel n’a pas commis d’erreur à cet égard.

40

The government cursorily argued that the
Charter should be interpreted in a manner
recognizing����������������������������������������
the evolution of societal opinions and

Le gouvernement a succinctement plaidé que
l’interprétation de la Charte devait tenir compte
de l’évolution des perceptions sociales et de la
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the incremental recognition of analogous grounds.
The government says the MBOA amendments
restricting eligibility to survivors whose partners
died on or after January 1, 1998 are consistent with
that evolution. With respect, we do not see how the
evolution of societal opinions and the incremental
recognition of analogous grounds bear on whether
s. 44(1.1) continues the discrimination which the
MBOA amendments are intended to remedy. The
question is not whether there was recognition of
same-sex discrimination prior to 1998. Rather,
the question is whether the prior discrimination
which was recognized by the MBOA is or is not
now being remedied. If survivors of same-sex conjugal relationships whose partners died before 1998
continue to be ineligible for CPP survivorship pensions, the prior discrimination that has been recognized by Parliament in enacting the MBOA continues for such survivors. For these reasons, we do
not accept the government’s evolution argument as
a valid response to the s. 15(1) claim in respect of
s. 44(1.1).

reconnaissance graduelle de motifs analogues. Il a
ajouté que les modifications apportées par la LMRAO
— qui ne rendent admissible que le survivant dont
le conjoint est décédé le 1er janvier 1998 ou par la
suite — se situent dans le droit fil de cette évolution.
En toute déférence, nous ne voyons pas le lien entre,
d’une part, l’évolution des perceptions sociales et la
reconnaissance graduelle de motifs analogues et,
d’autre part, la question de savoir si le par. 44(1.1) de
la LMRAO perpétue la discrimination que cette loi
visait à supprimer. Il ne s’agit pas de déterminer si
la discrimination envers les conjoints de même sexe
était reconnue avant 1998, mais bien si la discrimination antérieure reconnue par la LMRAO est désormais supprimée ou non. Si le conjoint de fait d’un
cotisant de même sexe décédé avant 1998 demeure
inadmissible à la pension de survivant du RPC, il
fait toujours l’objet de la discrimination antérieure
dont le législateur a reconnu l’existence en adoptant
la LMRAO. C’est pourquoi nous ne pouvons retenir
le motif de l’évolution que le gouvernement invoque
en réponse à l’allégation selon laquelle le par. 44(1.1)
ne respecte pas le par. 15(1).

This disposes of the government’s s. 15(1) arguments. The government did not argue any other
error in the Charter analysis of the Court of Appeal.
We agree with that analysis and need not duplicate
it here.

Cette conclusion répond aux arguments du gouvernement concernant le par. 15(1). Le gouvernement n’a pas prétendu que d’autres erreurs entachaient l’analyse de la Cour d’appel fondée sur la
Charte. Nous faisons nôtre cette analyse, et il n’est
pas nécessaire de la reprendre dans les présents
motifs.

(2) Section 1
43

and Rothstein JJ.

Section 1 of the Charter provides:

(2) Article premier
L’article premier de la Charte est libellé comme
suit :

Guarantee of Rights and Freedoms

Garantie des droits et libertés

1. The Canadian Charter of Rights and Freedoms
guarantees the rights and freedoms set out in it subject
only to such reasonable limits prescribed by law as can
be demonstrably justified in a free and democratic society.

1. La Charte canadienne des droits et libertés
garantit les droits et libertés qui y sont énoncés. Ils ne
peuvent être restreints que par une règle de droit, dans
des limites qui soient raisonnables et dont la justification puisse se démontrer dans le cadre d’une société
libre et démocratique.

Under s. 1, the government has the burden to
demonstrate that a discriminatory provision is a
reasonable limit on a s. 15(1) Charter right. If it
meets this burden, the law will be saved as being

Il incombe donc au gouvernement d’établir qu’une
disposition discriminatoire constitue une restriction raisonnable d’un droit garanti au par. 15(1) de
la Charte. S’il y parvient, la loi est sauvegardée en
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a demonstrably justified reasonable limit on that
right.

tant que limite raisonnable dont la justification peut
se démontrer.

The framework for a s. 1 analysis is the wellknown Oakes test (see R. v. Oakes, [1986] 1 S.C.R.
103, at pp. 138-40). The Oakes test may be formulated as two main tests with subtests under the
second branch, but it may be easier to think of it in
terms of four independent tests. If the legislation
fails under any one test, it cannot be justified. The
four tests ask the following questions:

C’est de l’arrêt bien connu R. c. Oakes, [1986] 1
R.C.S. 103, que sont issus les paramètres de l’analyse que commande l’article premier (p. 138-140).
Le critère qui s’en dégage peut être scindé en deux
volets principaux dont le second comporte à son
tour plusieurs éléments; il est toutefois plus commode d’y voir quatre critères indépendants. La disposition législative qui ne satisfait pas à un seul de
ces critères ne peut être justifiée. Les quatre critères appellent les quatre questions suivantes :

(1) Is the objective of the legislation pressing and
substantial?

(1) L’objectif de la loi est-il urgent et réel?

(2) Is there a rational connection between the government’s legislation and its objective?

(2) Existe-t‑il un lien rationnel entre la loi et son
objectif?

(3) Does the government’s legislation minimally
impair the Charter right or freedom at stake?

(3) La loi constitue-t‑elle une atteinte minimale au
droit ou à la liberté en cause que garantit la
Charte?

(4) Is the deleterious effect of the Charter breach
outweighed by the salutary effect of the legislation?

(4) Les effets préjudiciables de la violation de la
Charte l’emportent-ils sur les effets bénéfiques
de la loi?

As the MBOA was the legislative response to
this Court’s decision in M. v. H., the Act obviously
has a pressing and substantial purpose. However,
in M. v. H., the Court also held that “when dealing
with underinclusive legislation it is important also
to consider the impugned omission when construing the objective” (para. 100).

Puisque la LMRAO a été adoptée pour donner
suite à l’arrêt M. c. H., son objectif est manifestement urgent et réel. Toutefois, dans cet arrêt, notre
Cour a également dit que « quand on analyse une
loi dont la portée est trop limitative, il est également
important de tenir compte de l’omission contestée
dans l’interprétation de l’objectif » (par. 100).

45

It is therefore necessary to consider whether the
objective of s. 44(1.1) is pressing and substantial.
The effect of s. 44(1.1) is to limit eligibility for CPP
survivorship pensions in the case of survivors of
same-sex conjugal relationships. No survivorship
pension is payable where the partner died prior to
January 1, 1998.

Il faut donc déterminer si l’objectif du par. 44(1.1)
est urgent et réel. Ce paragraphe a pour effet de restreindre l’admissibilité du conjoint de même sexe à
la pension de survivant du RPC, aucune prestation
ne lui étant payable lorsque le décès du cotisant est
survenu avant le 1er janvier 1998.

46

The government’s pressing and substantial
objective argument in this Court is different than in
the Ontario courts. In the Ontario courts, the government’s pressing and substantial argument was
based on the evolutionary recognition of Charter
rights and that, prior to M. v. H., there would have

Le gouvernement défend devant notre Cour une
argumentation nouvelle concernant le caractère
urgent et réel de l’objectif. Alors que devant les tribunaux de l’Ontario, il a invoqué le caractère évolutif de la reconnaissance des droits garantis par
la Charte et soutenu qu’avant l’arrêt M. c. H. les
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been no rights to same-sex partners. In this Court,
the government argues that the pressing and substantial objective of s. 44(1.1) is the matching of
benefits conferred under the CPP with obligations
imposed on same-sex partners under other legislation.

conjoints de même sexe ne jouissaient d’aucun droit,
il plaide maintenant que l’objectif urgent et réel du
par. 44(1.1) réside dans la correspondance entre les
prestations accordées aux conjoints de même sexe
par le RPC et les obligations que leur imposent
d’autres lois.

48

In the government’s factum and in its oral argument there was no reference to evidence before the
trial judge supporting the matching of benefits and
obligations argument. The reasons of the trial judge
and the Court of Appeal make no reference to the
matching argument. It appears that this argument
was raised for the first time in this Court.

Ni dans son mémoire ni dans sa plaidoirie le gouvernement ne fait mention d’éléments de preuve présentés à la juge de première instance à l’appui de
cette prétendue correspondance entre prestations et
obligations. Ni les motifs de la juge de première instance ni ceux de la Cour d’appel ne traitent de cet
argument. Il appert que cette thèse a été formulée
pour la première fois devant notre Cour.

49

We acknowledge that there may be cases in
which the pressing and substantial objective of
legislation and the impugned provisions are obvious and may be deduced from the legislation itself.
However, in the majority of cases, in order to satisfy the pressing and substantial objective test, the
government must adduce some evidence to support
its argument.

Il arrive que l’objectif urgent et réel de la loi et
des dispositions attaquées soit évident et puisse se
déduire de la loi elle-même. Toutefois, dans la plupart des cas, le gouvernement doit offrir des éléments de preuve à l’appui de sa prétention.

50

In the case of s. 44(1.1), the issue is one of eligibility only. It is not a provision that purports to
make benefits retroactive or that would confer a
lump-sum windfall on a survivor. Therefore, it is
not obvious why the matching argument supports
the limitation imposed by s. 44(1.1).

Le paragraphe 44(1.1) ne porte que sur l’admissibilité aux prestations. Il ne rend pas une prestation
rétroactive ni ne prévoit le versement exceptionnel
d’une somme forfaitaire à un survivant. En conséquence, on ne saisit pas d’emblée en quoi la thèse de
la correspondance étaye la restriction qu’il établit.

51

The government seems to relate the January 1,
1998 eligibility date in the CPP to provisions of
the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.),
allowing for a three-year limitation period for the
government to re-assess or the individual to refile
individual tax returns under that Act. Again, it is
not clear why re-assessment or refiling under the
Income Tax Act would have any relation to eligibility under the CPP. The eligibility date of January 1,
1998 in the CPP has no bearing on income of years
prior to 2000 which is the first year in which samesex survivors would actually receive CPP benefits.
Therefore the matching argument relying on limitation periods in the Income Tax Act is perplexing.

Le gouvernement semble relier la date d’admissibilité du 1er janvier 1998 à la période de trois
ans accordée par la Loi de l’impôt sur le revenu,
L.R.C. 1985, ch. 1 (5e suppl.), pour l’établissement
d’une nouvelle cotisation par le gouvernement ou le
dépôt d’une nouvelle déclaration par un particulier.
Encore une fois, on ne discerne pas clairement le
lien entre une nouvelle cotisation fiscale ou déclaration de revenus et l’admissibilité au RPC. Le choix
du 1er janvier 1998 comme date d’admissibilité aux
prestations n’influe pas sur le revenu des années
antérieures à 2000, soit la première année où les
conjoints survivants de même sexe ont pu toucher
des prestations. Par conséquent, la thèse de la correspondance à certaines limites dans le temps prévues par la Loi de l’impôt sur le revenu laisse perplexe.
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If there was something to the matching argument in respect of eligibility, one would think that
s. 44(1.1) would not have made the eligibility date
January 1, 1998, but rather would have related it to
the date the legislation came into force, July 2000.
The fact that the government saw no difficulty in
granting eligibility as of January 1, 1998 suggests
that matching cannot be considered to be a pressing and substantial objective of s. 44(1.1).

Si cette thèse possédait quelque fondement,
le législateur aurait fait correspondre le début de
l’admissibilité à l’entrée en vigueur de la loi en
juillet 2000, et non au 1er janvier 1998. Le fait que
le gouvernement n’a pas vu d’inconvénient à fixer
la date d’admissibilité au 1er janvier 1998 laisse
penser que cette correspondance ne peut être
considérée comme un objectif urgent et réel du
par. 44(1.1).

52

We do not say that in an appropriate case the
matching of benefits and obligations may not be
a pressing and substantial objective of limits on
the extension of social benefit legislation. We also
acknowledge the government’s argument that there
are complex relationships between income tax
credits, pensions, supplements and other entitlements, often based on conjugal relationships. But
it is not enough to make general reference to these
relationships. There must be an explanation supported by relevant evidence as to what those relationships are, why they are relevant and why they
justify the limit on the Charter right that has been
found to be violated.

Néanmoins, la correspondance entre le droit à
des prestations et les obligations peut, dans certains cas, constituer un objectif urgent et réel de
la limitation de l’admissibilité à des prestations
sociales. Nous convenons en outre avec le gouvernement que l’existence d’une relation conjugale
tisse souvent des liens complexes entre crédits
d’impôt, pensions, prestations supplémentaires
et autres droits. Il ne suffit toutefois pas d’invoquer ces liens de façon générale. Il faut, preuve
à l’appui, préciser leur nature et leur pertinence
et indiquer en quoi ils justifient la restriction du
droit garanti par la Charte auquel il a été porté
atteinte.

53

The absence of evidence justifying the matching argument also precludes a finding of rational
connection between s. 44(1.1) and its objective.
Without evidence, it is impossible to understand
why s. 44(1.1) is rationally connected to the matching of benefits and obligations. For the same reason
there is no evidence as to why s. 44(1.1) is minimally impairing of the s. 15 right to which samesex survivors have been found to be entitled.

L’absence d’éléments de preuve à l’appui de la
thèse de la correspondance empêche également
de conclure à l’existence d’un lien rationnel entre
le par. 44(1.1) et son objectif. Faute d’éléments de
preuve, il est impossible de comprendre en quoi
cette disposition a un lien rationnel avec la correspondance entre le droit des intéressés à des prestations et leurs obligations. Pour la même raison, il
n’est pas établi en quoi le par. 44(1.1) porte atteinte
le moins possible au droit fondé sur l’art. 15
reconnu aux conjoints survivants de même sexe.

54

More than a vague argument raised for the first
time in this Court by the government will be necessary if a s. 1 argument is to succeed. It cannot
succeed in this case. Because the government has
failed to establish the pressing and substantial
objective of the provision, its rational connection
to its objective and that it minimally impairs the
Hislop class’s Charter rights, its argument fails in
respect of s. 44(1.1) of the CPP.

La justification d’une limitation au regard de
l’article premier exige davantage qu’une thèse
floue comme celle dont le gouvernement nous a
réservé la primeur. Elle ne peut être retenue en
l’espèce. Parce qu’il n’a pas démontré que la disposition avait un objectif urgent et réel, qu’elle avait
un lien rationnel avec cet objectif et qu’elle portait
le moins possible atteinte aux droits que garantit la
Charte aux membres du groupe Hislop, notre Cour
ne peut faire droit à la prétention du gouvernement
à propos du par. 44(1.1) du RPC.
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B. Section 72(2)

B. Le paragraphe 72(2)

56

Section 72(2) became effective in July 2000. The
earliest month for which survivorship benefits may
be payable to a survivor of a same-sex relationship
is therefore July 2000.

Le paragraphe 72(2) est entré en vigueur en
juillet 2000. Un conjoint de même sexe ne peut
donc toucher la pension de survivant qu’à partir de
ce mois.

57

The Hislop class says that s. 72(2) is to be contrasted with s. 72(1) which is the provision which
applies generally to all survivors eligible for CPP
survivorship pensions. Section 72(1) provides that,
in the general case, survivorship pension arrears
are payable for a period of up to 12 months preceding the month following the month in which the
application for the pension was received.

Le groupe Hislop soutient qu’il faut comparer le
par. 72(2) au par. 72(1), la disposition qui s’applique
généralement à tous les conjoints admissibles et
qui prévoit que la pension de survivant est payable
rétroactivement sur une période d’au plus 12 mois à
compter du mois qui suit celui de la réception de la
demande.

58

After June 2001, survivors of same-sex and
opposite-sex relationships are equally entitled to
up to 12 months of arrears benefits under s. 72(1).
However, s. 72(2) provides that, in the transitional
period from July 2000 to June 2001, same-sex survivors could not access arrears prior to July 2000.
By reason of s. 72(2), same-sex and opposite-sex
survivors are treated differently in that transitional
period.

À compter de juin 2001, le conjoint survivant de
même sexe et celui de sexe différent ont tous deux
droit à au plus 12 mois de prestations rétroactives
en application du par. 72(1). Toutefois, le par. 72(2)
prévoit que, pendant la période transitoire allant de
juillet 2000 à juin 2001, le conjoint survivant de
même sexe ne peut toucher de prestations pour un
mois antérieur à juillet 2000. Pendant cette période
transitoire, le conjoint survivant de même sexe et
celui de sexe différent se trouvent traités différemment à cause du par. 72(2).

59

The government makes the same “comparator group” argument in respect of s. 72(2) as it did
in respect of s. 44(1.1). It says the MBOA amendments did not differentiate between same-sex and
opposite-sex couples but rather between two groups
of survivors of same-sex relationships based on the
date on which the relationship ended as a result of
the death of one of the partners.

Le gouvernement propose à l’égard du « groupe
de comparaison » le même argument que pour
le par. 44(1.1), soit que les modifications apportées par la LMRAO distinguent non pas entre les
conjoints de même sexe et ceux de sexe différent,
mais bien entre deux groupes de conjoints survivants de même sexe, selon la date du décès qui a
mis fin à la relation.

60

The government is correct that s. 72(2) creates
a temporal distinction. But that does not make its
choice of comparator group correct. The appropriate comparison is between same-sex and oppositesex survivors who applied for the survivor’s pensions between July 2000 and June 2001. As with s.
44(1.1), the government’s challenge to the s. 15(1)
decision of the Court of Appeal is based solely
on the choice of comparator group and the evolutionary recognition of analogous grounds. For the
reasons we have expressed in our analysis of the
s. 15(1) arguments in respect of s. 44(1.1), we do

Le gouvernement a raison d’affirmer que le
par. 72(2) établit une distinction temporelle, mais
le groupe de comparaison qu’il propose n’est pas
approprié pour autant. En effet, la comparaison doit
se faire entre les conjoints de même sexe et ceux
de sexe différent qui ont présenté une demande
de pension de survivant entre juillet 2000 et juin
2001. Comme dans le cas du par. 44(1.1), le gouvernement n’invoque que le groupe de comparaison retenu et la reconnaissance graduelle de motifs
analogues à l’encontre de la décision de la Cour
d’appel sur l’application du par. 15(1). Pour les
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not find merit in the government’s submissions in
respect of s. 72(2).

motifs exposés dans notre analyse de la constitutionnalité du par. 44(1.1) au regard du par. 15(1),
nous jugeons non fondée la prétention du gouvernement relative au par. 72(2).

With respect to s. 1, the government seems to
make two arguments in support of s. 72(2). One is
that the general principle is that legislation operates from the time of enactment forward and that
this approach is consistent with prior amendments
to the CPP. The other is that the focus was to fix the
liability of the CPP as of July 2000.

Au sujet de la justification du par. 72(2) au regard
de l’article premier, le gouvernement semble avancer deux arguments. Il soutient d’abord que, suivant
un principe général, la loi dispose pour l’avenir à
compter de son adoption, ce qui est compatible avec
les modifications antérieures apportées au RPC. Il
plaide par ailleurs que l’objectif principal était de
faire naître l’obligation du RPC au mois de juillet
2000.

61

We agree that remedial legislation generally
operates prospectively. However, the only effect of
striking down s. 72(2) is to render s. 72(1) applicable to survivors of same-sex conjugal relationships
during the July 2000 to June 2001 period. For those
same-sex survivors who applied for survivors’ pensions during that time, they, like opposite-sex survivors, could be entitled to up to 12 months of arrears
depending upon when the contributor died.

Les lois correctives s’appliquent généralement
pour l’avenir, nous en convenons. Toutefois, l’invalidation du par. 72(2) aurait uniquement pour effet
de rendre le par. 72(1) applicable aux conjoints survivants de même sexe pour la période allant de
juillet 2000 à juin 2001. Les conjoints survivants
de même sexe qui ont présenté une demande de
pension de survivant pendant cette période pourraient avoir droit, à l’instar des conjoints survivants
de sexe différent, à des prestations rétroactives sur
une période d’au plus 12 mois, selon la date du
décès du cotisant.

62

The effect of s. 72(1) applying to same-sex survivors during the period from July 2000 to June
2001 means that survivors who applied during that
period could be entitled to arrears, at most, back to
August 1999. While the striking down of s. 72(2)
will grant access of up to 12 months of pension
arrears, this is a result of retroactive benefits which
Parliament itself granted by enacting s. 72(1).

L’application du par. 72(1) aux conjoints survivants de même sexe entre juillet 2000 et juin 2001
signifierait que ceux qui ont présenté une demande
pendant cette période pourraient avoir droit à des
prestations rétroactives à compter du mois d’août
1999 tout au plus. Le droit à une pension rétroactive sur une période d’au plus 12 mois que conférerait l’invalidation du par. 72(2) découle en fait de
la rétroactivité que le législateur a lui-même prévue
au par. 72(1).

63

We recognize that costs may be a factor in a s. 1
analysis. The government says that July 2000 was
selected in order to fix the liability of the CPP as of
that date. However, as of July 2000, the CPP had to
anticipate up to 12 months of arrears liability arising from opposite-sex relationships. The government did not refer to evidence to suggest that cost
was the reason to deny same-sex survivors up to

Les coûts peuvent certes être pris en compte
dans l’analyse fondée sur l’article premier. Le législateur aurait voulu faire naître l’obligation du RPC
en juillet 2000. À cette date, toutefois, le RPC
devait prévoir l’obligation de verser aux conjoints
survivants de sexe différent jusqu’à 12 mois de prestations rétroactives. Le gouvernement n’a invoqué
aucun élément de preuve de nature à démontrer que
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12 months of benefit arrears during the transitional
period.

le coût de la mesure expliquait le refus de verser aux
conjoints survivants de même sexe jusqu’à 12 mois
de prestations rétroactives pendant le période transitoire.

65

We are not persuaded that, in the circumstances
of this case, s. 72(2) is justified under s. 1 of the
Charter. Access of up to 12 months of arrears payments prior to July 2000 is provided by existing
legislation, namely s. 72(1). Parliament itself has
provided for limited retroactive benefits. Where
the issue is solely whether Charter relief claimants should be entitled to the same retroactive benefits expressly available to their comparator group,
absent cost considerations, it is difficult to see how
denial of these benefits has a pressing and substantial objective. Here, there is an absence of evidence
of cost justifying the provision. In the circumstances, we cannot find there is a rational connection between s. 72(2) and its objective, or indeed,
that s. 72(2) minimally impairs the Charter rights
of the Hislop class.

Vu les circonstances de l’espèce, nous ne
sommes pas convaincus que le par. 72(2) est justifié au regard de l’article premier de la Charte. Une
disposition existante — le par. 72(1) — prévoit
que le droit à au plus 12 mois de prestations peut
rétroagir avant juillet 2000. Ainsi, le législateur a
lui-même prévu des prestations rétroactives limitées. Lorsqu’il s’agit uniquement de déterminer si
ceux qui demandent réparation sur le fondement
de la Charte devraient avoir droit aux prestations
rétroactives expressément accordées au groupe de
comparaison, indépendamment de toute considération liée au coût, il est difficile de voir un objectif urgent et réel dans le refus de telles prestations.
En l’espèce, aucune preuve relative au coût n’a été
présentée pour justifier la disposition. Nous ne
pouvons donc conclure qu’il existe un lien rationnel entre le par. 72(2) et son objectif ni même que
cette disposition porte le moins possible atteinte
aux droits que garantit la Charte aux membres du
groupe Hislop.

66

The government has failed to establish a s. 1 justification for s. 72(2).

Le gouvernement n’a pas démontré que le par.
72(2) était justifié au regard de l’article premier.

C. Section 72(1)

C. Le paragraphe 72(1)

67

Because we have found that s. 72(2) violates s.
15(1) and is not saved by s. 1 of the Charter, samesex survivors will be entitled to up to 12 months of
pension arrears for the period from August 1999 to
July 2000, pursuant to s. 72(1).

En raison de notre conclusion selon laquelle le
par. 72(2) viole le par. 15(1) sans être sauvegardé
par l’article premier de la Charte, les conjoints survivants de même sexe ont droit, en application du
par. 72(1), à au plus 12 mois de prestations rétroactives pour la période allant d’août 1999 à juillet
2000.

68

However, the Hislop class takes issue with s. 72(1)
itself. The Hislop class argues that although s. 72(1)
is facially neutral, its 12-month limitation on pension arrears has an adverse effect on same-sex survivors. It says that same-sex survivors were unable,
prior to July 2000, to make a claim for survivorship
benefits. Based upon s. 44(1.1) and s. 72(2) being
struck down, it is argued that same-sex survivors

Cependant, le groupe Hislop conteste même le
par. 72(1). Il soutient que cette disposition n’est pas
discriminatoire à première vue, mais que la limite
de 12 mois a un effet préjudiciable sur le conjoint
survivant de même sexe, car il lui était impossible de présenter une demande de pension de survivant avant juillet 2000. Il ajoute que si les par.
44(1.1) et 72(2) sont invalidés, le droit à pension
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should be entitled to claim retroactive benefits from
the time they became survivors after April 17, 1985
when s. 15(1) of the Charter came into force. For
example, if an individual became a survivor of a
same-sex relationship in 1995, the survivor should
be entitled to a lump sum of benefits for the period
from 1995 to the time the application was received.
The Hislop class argues that the operation of s.
72(1) should be suspended for same-sex survivors
to enable them to obtain those retroactive benefits.

devrait rétroagir à la date, postérieure à l’entrée
en vigueur du par. 15(1) de la Charte le 17 avril
1985, à laquelle est décédé le conjoint cotisant. Par
exemple, le conjoint de même sexe devenu conjoint
survivant en 1995 devrait avoir droit à une prestation forfaitaire pour la période comprise entre la
date du décès en 1995 et celle de la réception de
la demande. Selon le groupe Hislop, il conviendrait de suspendre l’application du par. 72(1) aux
conjoints survivants de même sexe pour leur permettre d’obtenir une telle prestation rétroactive.

Although the Hislop class frames the s. 72(1)
argument as an adverse effect discrimination claim,
the issue which the argument raises is, in fact, one
of remedy. What the Hislop class is seeking is retroactive Charter relief. Their request for a constitutional exemption from the limitation on arrears
in s. 72(1) is, in effect, a request for a remedy in
respect of their exclusion from the survivors’ benefits by the pre-MBOA CPP between 1985 and
2000. As will be explained hereafter, this Court
has been explicit in restricting entitlement to retroactive Charter relief of this nature. Because the
remedy sought by the Hislop class is unavailable in
any event, it is not necessary to undertake a s. 15(1)
analysis in respect of s. 72(1).

Bien que le groupe Hislop argumente que sa
contestation du par. 72(1) repose sur l’effet préjudiciable discriminatoire de la loi, dans les faits, la
question qu’il soulève est celle de la réparation. Sa
demande vise l’obtention d’une réparation rétroactive fondée sur la Charte. L’exemption constitutionnelle de l’application du par. 72(1), qui limite la
rétroactivité des prestations, constituerait en réalité
une réparation pour l’inadmissibilité de ses membres à la prestation de survivant entre 1985 et 2000
suivant les dispositions du RPC antérieures à la
LMRAO. Comme nous l’expliquons plus loin, notre
Cour a expressément limité le droit à une réparation
rétroactive de cette nature fondée sur la Charte. La
réparation sollicitée par le groupe Hislop ne pouvant de toute manière être accordée, il n’est donc
pas nécessaire d’analyser le par. 72(1) à la lumière
du par. 15(1).

D. Section 60(2)

D. Le paragraphe 60(2)

Where a survivor entitled to a survivor’s CPP
pension dies without making application for that
pension, the survivor’s estate may apply and obtain
the pension benefit to which the survivor would
have been entitled, provided the estate makes application within 12 months after the death of the survivor. The Hislop class submits that, because some
same-sex survivors had been deceased for over 12
months when the MBOA amendments to the CPP
came into effect, their estates should be able to
apply for the benefits to which the survivors would
have been entitled and that the 12-month limitation
in s. 60(2) should be suspended so as not to bar
such estate claims.

En cas de décès d’un conjoint admissible avant
la présentation d’une demande de pension de survivant, sa succession peut prendre le relais et obtenir les prestations auxquelles il aurait eu droit en
application du RPC, à condition que la demande
soit soumise dans les 12 mois du décès du conjoint
survivant. Puisque certains conjoints survivants de
même sexe étaient décédés depuis plus de 12 mois
lors de l’entrée en vigueur des modifications du
RPC par la LMRAO, le groupe Hislop prétend que
leurs successions devraient pouvoir demander les
prestations auxquelles les défunts auraient eu droit
et que l’application du délai imparti au par. 60(2)
devrait être suspendue afin de ne pas faire obstacle
à leurs demandes.
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The threshold issue is whether the estates of
those survivors who died more than 12 months
before the coming into force of the MBOA amendments to the CPP may have standing to claim a s.
15(1) Charter right on behalf of the deceased survivor. Only if they have such standing may the Court
even entertain an argument that s. 60(2) should not
apply to such estates. The Hislop class relies on
R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295,
at pp. 322-23. Big M Drug Mart dealt with s. 2 of
the Charter which uses the term “[e]veryone”. The
term used in s. 15(1) is more precise and narrower,
as it allows rights to “[e]very individual”.

La question préliminaire est de déterminer si la
succession d’un conjoint survivant décédé plus de
12 mois avant l’entrée en vigueur des modifications
a qualité pour invoquer au nom du défunt un droit
garanti au par. 15(1) de la Charte. Seule une réponse
affirmative permettra à notre Cour d’examiner la
prétention que le par. 60(2) ne devrait pas s’appliquer à la succession. Le groupe Hislop s’appuie sur
l’arrêt R. c. Big M Drug Mart Ltd., [1985] 1 R.C.S.
295, p. 322-323. Or, cet arrêt porte sur l’art. 2 de
la Charte, dont la version anglaise emploie le mot
« [e]veryone », alors que le par. 15(1) accorde des
droits à « [e]very individual », expression plus précise et davantage ciblée.

72

The government submits, on the basis of the
British Columbia Court of Appeal judgment in
Stinson Estate v. British Columbia (1999), 70
B.C.L.R. (3d) 233, 1999 BCCA 761, that s. 15(1)
rights cannot be enforced by an estate because those
rights are personal and terminate with the death of
the affected individual. The government also submits that estates are not individuals but artificial
entities incapable of having their human dignity
infringed. In addition, the government relies on the
Special Joint Committee on the Constitution (see
Minutes of Proceedings and Evidence of the Special
Joint Committee of the Senate and of the House of
Commons on the Constitution of Canada (198081), Issue No. 43, January 22, 1981, at pp. 43:3943:44; see also Issue No. 44, January 23, 1981, at
pp. 44:6-44:10; Issue No. 47, January 28, 1981, at
p. 47:88; and Issue No. 48, January 29, 1981, at pp.
48:4-48:49), which substituted the words “every
individual” for “everyone” in s. 15(1) in response
to the Minister of Justice’s desire “to make it clear
that this right would apply to natural persons only”
(p. 43:41). The government further argues that this
Court has held that s. 15(1) rights could not be
claimed by other entities such as corporations (see
Edmonton Journal v. Alberta (Attorney General),
[1989] 2 S.C.R. 1326, at p. 1382, per La Forest J.).

S’appuyant sur l’arrêt Stinson Estate c. British
Columbia (1999), 70 B.C.L.R. (3d) 233, 1999 BCCA
761, de la Cour d’appel de la Colombie-Britannique,
le gouvernement soutient que la succession ne saurait exercer les droits garantis au par. 15(1) parce
qu’il s’agit de droits individuels qui s’éteignent au
décès du titulaire. Il ajoute qu’elle n’est pas une
personne physique mais une entité fictive dont la
dignité humaine n’est pas susceptible d’atteinte. Il
invoque également les travaux du Comité mixte
spécial sur la Constitution (voir Procès-verbaux et
témoignages du Comité mixte spécial du Sénat et
de la Chambre des communes sur la Constitution
du Canada (1980-1981), fascicule no 43, 22 janvier
1981, p. 43:39-43:44; voir aussi fascicule no 44, 23
janvier 1981, p. 44:6-44:10; fascicule no 47, 29 janvier 1981, p. 47:88; fascicule no 48, 29 janvier 1981,
p. 48:4-48:49), qui a remplacé le mot « everyone »
(tous) par « every individual » (chaque individu)
au par. 15(1) pour exaucer le vœu du ministre de la
Justice d’« assurer que le droit en question ne s’applique qu’à des personnes physiques » (p. 43:41). Il
ajoute que notre Cour a statué que d’autres entités,
comme les personnes morales, ne pouvaient bénéficier des droits garantis au par. 15(1) (voir l’arrêt
Edmonton Journal c. Alberta (Procureur général),
[1989] 2 R.C.S. 1326, p. 1382, le juge La Forest).
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In our opinion, the government’s submissions
have merit. In the context in which the claim is
made here, an estate is just a collection of assets
and liabilities of a person who has died. It is not
an individual and it has no dignity that may be

Selon nous, les arguments du gouvernement sont
fondés. Dans le contexte de la demande formulée en
l’espèce, la succession ne constitue que l’ensemble
des éléments d’actif et de passif du défunt. Elle ne
s’assimile pas à une personne physique et sa dignité
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infringed. The use of the term “individual” in s.
15(1) was intentional. For these reasons, we conclude that estates do not have standing to commence s. 15(1) Charter claims. In this sense, it may
be said that s. 15 rights die with the individual.

ne peut faire l’objet d’une atteinte. L’emploi du
mot « individual » dans la version anglaise du par.
15(1) est intentionnel. C’est pourquoi nous sommes
d’avis que la succession n’a pas qualité pour intenter un recours fondé sur le par. 15(1) de la Charte.
On peut donc dire que les droits conférés à l’art. 15
s’éteignent au décès de leur titulaire.

Mr. Hislop’s individual situation, however, is
different. Although he died between the time his
notice of appeal was filed in this Court and the
hearing of this appeal, he obtained judgment while
he was still alive.

Toutefois, la situation particulière de M. Hislop
est différente. Bien que son décès soit survenu
entre le dépôt de l’avis d’appel devant notre Cour
et l’audition du pourvoi, M. Hislop a obtenu jugement de son vivant.
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When a judgment is obtained, the cause of action
upon which the judgment is based is merged in the
judgment: Lew v. Lee, [1924] S.C.R. 612, aff’d on
this point [1925] A.C. 819 (P.C.); Reid v. Batty,
[1933] O.W.N. 496 (H.C.J.), aff’d [1933] O.W.N. 817
(C.A.). In Lew, Anglin C.J. explained that, because
of the doctrine of merger, the issue in an appeal is
not the original cause of action but rather the legality and validity of the judgment. As such, where a
party dies pending appeal, the appeal survives even
if the original cause of action would not.

Lorsqu’un jugement a été rendu, le droit d’action sur lequel il repose se confond avec lui : Lew
c. Lee, [1924] R.C.S. 612, confirmé sur ce point
par [1925] A.C. 819 (C.P.); Reid c. Batty, [1933]
O.W.N. 496 (H.C.), confirmé par [1933] O.W.N. 817
(C.A.). Dans l’arrêt Lew, le juge en chef Anglin a
précisé qu’en raison de la théorie de la fusion, l’appel met en cause la légalité et la validité du jugement, et non le droit d’action initial. Ainsi, lorsqu’une partie décède, l’appel en instance suit son
cours même si le droit d’action initial s’éteint.
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It should be noted that Anglin C.J. relied in part
on a provision in the British Columbia Supreme
Court Rules (currently r. 15(2)), which provided
that whether a cause of action survives or not, the
death of either party between verdict or finding of
the issues of fact and judgment will not give rise
to abatement and that judgment may be entered
notwithstanding death. He reasoned that, a fortiori, the right to enforce a judgment or defend it on
appeal must also survive. In our view, his analysis
is applicable in the instant case irrespective of any
legislative provision. Although s. 15(1) rights are
personal, the constitutional issues raised here are
issues of public importance. Given the public interest in ensuring that questions of law related to such
rights be correctly decided, an appeal from a judgment raising such issues must be allowed to survive
the party’s death pending the appeal.

Il convient de noter que le juge en chef Anglin
s’est appuyé en partie sur une disposition des règles
de procédure de la Cour suprême de la ColombieBritannique (qui correspond à l’actuel par. 15(2)).
Selon cette disposition, que le droit d’action subsiste ou non, le décès de l’une ou l’autre des parties entre la décision ou la conclusion relative aux
faits et le jugement n’entraîne pas l’extinction de
l’instance, et jugement peut néanmoins être rendu.
Le juge en chef Anglin a précisé qu’à plus forte
raison, le droit de faire exécuter un jugement ou
de le défendre en appel doit subsister lui aussi. À
notre avis, son analyse s’applique en l’espèce indépendamment de toute disposition législative. Par
ailleurs, en dépit du caractère personnel des droits
garantis au par. 15(1), les questions constitutionnelles soulevées en l’espèce sont d’intérêt public.
Comme il est dans l’intérêt général de statuer correctement sur les questions juridiques touchant à
ces droits, il faut que l’appel d’un jugement soulevant de telles questions puisse suivre son cours
malgré le décès de la partie pendant l’instance.
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Although the preceding comments are sufficient to dispose of the issue in relation to Mr.
Hislop himself, because this is a class action, it is
appropriate to clarify with more precision the time
at which s. 15(1) rights crystallize. Merger, as we
have explained, occurs when judgment is entered.
Nevertheless, it is a long-standing principle of law
that a litigant should not be prejudiced by an act of
the court (actus curiae neminem gravabit): Turner
v. London and South-Western Railway Co. (1874),
L.R. 17 Eq. 561. Based on this principle, in cases
where a plaintiff has died after the conclusion of
argument but before judgment was entered, courts
have entered judgment nunc pro tunc as of the
date that argument concluded: see Gunn v. Harper
(1902), 3 O.L.R. 693 (C.A.); Hubert v. DeCamillis
(1963), 41 D.L.R. (2d) 495 (B.C.S.C.); Monahan v.
Nelson (2000), 186 D.L.R. (4th) 193, 2000 BCCA
297. We affirm the correctness of this approach and
conclude that the estate of any class member who
was alive on the date that argument concluded in
the Ontario Superior Court, and who otherwise met
the requirements under the CPP, is entitled to the
benefit of this judgment.

Les remarques qui précèdent permettent de
trancher la question à l’égard de M. Hislop, mais
comme il s’agit d’un recours collectif, il convient
de préciser à quel moment se cristallisent les droits
garantis au par. 15(1). Nous avons expliqué qu’il y a
fusion lorsque le jugement est rendu. Néanmoins, il
est bien établi en droit que nulle mesure judiciaire
ne doit porter préjudice à une partie au litige (actus
curiae neminem gravabit) : Turner c. London and
South-Western Railway Co. (1874), L.R. 17 Eq. 561.
Suivant ce principe, lorsque le demandeur décède
après les plaidoiries mais avant le jugement, les
cours de justice font rétroagir le jugement (nunc
pro tunc) à la date de conclusion des plaidoiries :
voir Gunn c. Harper (1902), 3 O.L.R. 693 (C.A.);
Hubert c. DeCamillis (1963), 41 D.L.R. (2d) 495
(C.S.C.-B.); Monahan c. Nelson (2000), 186 D.L.R.
(4th) 193, 2000 BCCA 297. Nous confirmons la justesse de cette approche et concluons que la succession de tout membre du groupe qui était vivant le
jour où les plaidoiries ont pris fin en Cour supérieure de l’Ontario et qui satisfaisait par ailleurs
aux exigences du RPC peut bénéficier du jugement.

E. Remedies

E. Réparations

78

We now turn to the question of remedy. In challenging s. 72(1) of the CPP, the appellants seek a
fully retroactive remedy. They argue that a declaration of invalidity under s. 52 of the Constitution
Act, 1982 necessarily operates back to the coming
into force of s. 15 of the Charter. In order to determine the validity of this claim, we must first consider the nature of constitutional remedies and the
circumstances under which courts may limit a retroactive remedy and craft a prospective remedy. In
the present appeal, we conclude that a prospective
remedy would be appropriate. A retroactive remedy
would be unwarranted in respect of s. 72(1) CPP.
We will also determine the appropriate remedies in
respect of s. 44(1.1) and s. 72(2) CPP.

Nous abordons maintenant la question de la réparation. En contestant le par. 72(1) du RPC, les appelants visent l’obtention d’une réparation entièrement rétroactive. Ils soutiennent qu’une déclaration
d’invalidité fondée sur l’art. 52 de la Loi constitutionnelle de 1982 rétroagit nécessairement à l’entrée en vigueur de l’art. 15 de la Charte. Pour juger
du bien-fondé de cette prétention, il faut d’abord
considérer la nature de la réparation constitutionnelle et les circonstances dans lesquelles le tribunal peut limiter sa portée rétroactive et la rendre
uniquement valable pour l’avenir. Nous estimons
qu’il y a lieu d’accorder en l’espèce une réparation
pour l’avenir. Le paragraphe 72(1) du RPC ne justifie pas l’octroi d’une réparation rétroactive. Nous
nous pencherons également sur les réparations qui
s’imposent à l’égard des par. 44(1.1) et 72(2).

79

In substance, the position of the appellants
is predicated on the traditional — often called
Blackstonian — view that judges never make law,

La thèse des appelants procède essentiellement
de la conception classique — souvent appelée
blackstonienne — selon laquelle les juges ne créent
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but merely discover it. In this perspective, the courts
are said to apply the law as it really was or has been
rediscovered. As a consequence of the declaration
of nullity, the appellants claim that they are entitled to the full benefits of the law, in conformity
with an understanding of the Constitution, which is
deemed to have never changed.

pas le droit mais ne font que le découvrir, de sorte
que les tribunaux appliquent le droit qui existait en
réalité ou qu’ils redécouvrent. Les appelants prétendent qu’une déclaration de nullité leur donne
droit au bénéfice de la loi dans son intégralité, selon
une interprétation de la Constitution qui est réputée
n’avoir jamais varié.

The supremacy clause, now enshrined at s. 52,
is silent about the remedies which may flow from
a declaration of nullity. Does it mean that such a
declaration is always both prospective and retroactive? This does not appear to have been the position
of our Court throughout the incremental development of the law of constitutional remedies after the
adoption of the Charter. A body of jurisprudence
now accepts the legitimacy of limiting the retroactive effect of a declaration of nullity and of fashioning prospective remedies in appropriate circumstances.

L’article 52, qui consacre la primauté de la
Constitution, ne prévoit rien au sujet des réparations pouvant faire suite à une déclaration de nullité. Faut-il en conclure qu’une telle déclaration
vaut toujours à la fois pour l’avenir et pour le passé?
Notre Cour ne semble pas avoir opiné dans ce sens
au cours de l’élaboration graduelle du droit des
réparations constitutionnelles qui a suivi l’adoption
de la Charte. Un courant de la jurisprudence reconnaît désormais l’opportunité, lorsque les circonstances s’y prêtent, de restreindre la portée rétroactive d’une déclaration de nullité et d’accorder une
réparation pour l’avenir.

(1) Retroactive and Prospective Remedies
Under the Charter

(1) Rétroactivité ou non-rétroactivité de la
réparation constitutionnelle

The Constitution empowers courts to issue constitutional remedies with both retroactive and prospective effects: see, e.g., Schachter v. Canada,
[1992] 2 S.C.R. 679, at p. 719. Section 24(1) of the
Charter enables individuals who have had their
Charter rights violated to seek redress for those
past wrongs and “obtain such remedy as the court
considers appropriate and just”. Section 24(1) may
also, in some situations, enable the claimant to
recover damages, which are necessarily retroactive: Schachter, at pp. 725-26.

La Constitution confère au tribunal le pouvoir
d’accorder une réparation constitutionnelle valant
à la fois pour le passé et pour l’avenir : voir, par
ex., Schachter c. Canada, [1992] 2 R.C.S. 679, p.
719. Le paragraphe 24(1) de la Charte reconnaît
à la personne dont les droits constitutionnels ont
été violés le droit d’ester en justice pour « obtenir
la réparation que le tribunal estime convenable et
juste ». Dans certains cas, il lui permet aussi de toucher des dommages-intérêts, ce qui constitue une
réparation nécessairement rétroactive : Schachter,
p. 725-726.

81

Section 52(1) instructs courts to declare unconstitutional legislation of no force or effect. When a
court issues a declaration of invalidity, it declares
that, henceforth, the unconstitutional law cannot be
enforced. The nullification of a law is thus prospective. However, s. 52(1) may also operate retroactively so far as the parties are concerned, reaching
into the past to annul the effects of the unconstitutional law: see, e.g., Miron v. Trudel, [1995] 2
S.C.R. 418.

Suivant le par. 52(1), le tribunal doit déclarer inopérante une disposition législative inconstitutionnelle, qui cesse dès lors de s’appliquer. L’annulation
vaut donc pour l’avenir. Toutefois, le par. 52(1) peut
également avoir une portée rétroactive au bénéfice
des parties et remonter dans le passé pour annuler les effets d’une disposition inconstitutionnelle :
voir, par ex., Miron c. Trudel, [1995] 2 R.C.S. 418.
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This Court has applied in many cases the
“declaratory approach” to constitutional remedies,
which implies that s. 52(1) remedies are often given
retroactive effect. See, for example, Nova Scotia
(Workers’ Compensation Board) v. Martin, [2003]
2 S.C.R. 504, 2003 SCC 54, at para. 28, Gonthier
J. On this view, s. 52(1) remedies are deemed to be
fully retroactive because the legislature never had
the authority to enact an unconstitutional law. In the
words of Professor Hogg, a declaration of constitutional invalidity “involves the nullification of the
law from the outset” (P. W. Hogg, Constitutional
Law of Canada (loose-leaf ed.), vol. 2, at p. 55-2
(emphasis added)). If the law was invalid from the
outset, then any government action taken pursuant
to that law is also invalid, and consequently, those
affected by it have a right to redress which reaches
back into the past.

	�������������������������������������������
Dans nombre d’affaires, notre Cour a appliqué la « théorie déclaratoire » à la réparation
constitutionnelle, conférant ainsi souvent un effet
rétroactif à la réparation fondée sur le par. 52(1).
Voir, p. ex., l’arrêt Nouvelle-Écosse (���������
Workers’�
Compensation�����������������
Board) c. Martin, [2003] 2 R.C.S.
504, 2003 CSC 54, par. 28, le juge Gonthier. Dans
cette optique, la réparation fondée sur le par. 52(1)
est tenue pour pleinement rétroactive, le législateur n’ayant jamais eu le pouvoir d’édicter une
disposition inconstitutionnelle. Pour citer le professeur Hogg, une déclaration d’inconstitutionnalité [TRADUCTION] « entraîne l’annulation du texte
dès le départ » (P. W. Hogg, Constitutional Law
of Canada (éd. feuilles mobiles), vol. 2, p. 55-2
(nous soulignons)). Si le texte de loi était invalide
dès l’origine, toute action gouvernementale qu’il a
fondée se trouve aussi invalide. Par conséquent, les
personnes lésées ont droit à une réparation dont les
effets remontent dans le passé.
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As mentioned above, the declaratory approach
is derived from Blackstone’s famous aphorism
that judges do not create law but merely discover
it: W. Blackstone, Commentaries on the Laws of
England (1765), vol. 1, at pp. 69-70. It reflects a traditional and widespread understanding of the role
of the judiciary in a democratic state governed by
strong principles of separation of powers between
courts, legislatures and executives. In this perspective, courts grant retroactive relief applying existing law or rediscovered rules which are deemed to
have always existed. On the other hand, legislators
fashion new laws for the future.

Rappelons que la théorie déclaratoire est issue
du célèbre aphorisme de Blackstone : les juges
ne créent pas le droit mais ne font que le découvrir (W. Blackstone, Commentaries on the Laws
of England (1765), vol. 1, p. 69-70). Elle exprime
une conception classique et fort répandue du rôle
des tribunaux dans un État démocratique, fondée
sur le souci de préserver une stricte séparation des
pouvoirs judiciaire, législatif et exécutif. Ainsi,
le tribunal accorde une réparation rétroactive en
appliquant le droit existant ou une règle redécouverte qui est réputée avoir toujours existé, tandis
que le législateur élabore de nouvelles lois pour
l’avenir.
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Blackstone’s declaratory approach has not
remained unchallenged in modern law. Commentators and courts have pointed out that judges fulfill a legitimate law-making function. Judges do
not merely declare law; they also make law. These
critics argue that Blackstone’s view is a fiction as
judges make law, especially in the common law
world. See, e.g., Lord Reid, “The Judge as Law
Maker” (1972-1973), 12 J.S.P.T.L. 22. They say
such a fiction should not be turned into an ironclad
principle.

La théorie déclaratoire de Blackstone n’a pas
échappé à la critique jusqu’à ce jour. Auteurs et tribunaux ont fait valoir que l’ordre judiciaire remplit
une fonction législative légitime. Les juges ne font
pas que dire le droit; ils l’élaborent également. Selon
ses critiques, la théorie de Blackstone ne représente
qu’une fiction, car les juges créent le droit, en particulier dans les ressorts de common law. Voir, p.
ex., lord Reid, « The Judge as Law Maker » (19721973), 12 J.S.P.T.L. 22, et il faut se garder de faire
un principe absolu de cette fiction.
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Cela dit, ce constat n’exige pas l’abandon total
de la théorie déclaratoire de Blackstone. Les critiques dont elle fait l’objet visent seulement le cas
où le tribunal établit de nouveaux principes ou
règles de droit, et non celui où il applique le droit
existant. Lorsqu’il s’agit d’appliquer une règle juridique existante à un nouvel ensemble de faits, la
théorie déclaratoire de Blackstone demeure valable et la réparation est nécessairement rétroactive.
S’agissant d’un organisme juridictionnel normalement appelé à déterminer les effets juridiques
d’événements antérieurs, le tribunal octroie généralement une réparation qui rétroagit de façon
que la partie victorieuse bénéficie de la décision :
voir S. Choudhry et K. Roach, « Putting the Past
Behind Us? Prospective Judicial and Legislative
Constitutional Remedies » (2003), 21 S.C.L.R. (2d)
205, p. 211 et 218. Dire qu’une décision de justice
est généralement rétroactive reste toutefois très
différent de l’affirmation qu’elle l’est nécessairement. Lorsqu’une cour de justice modifie le droit,
elle le fait indépendamment du modèle blackstonien, auquel cas il peut être opportun d’accorder
une réparation uniquement pour l’avenir. La question qui se pose alors est de déterminer la nature
des changements et des situations justifiant l’octroi
d’une réparation pour l’avenir.
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The House of Lords recently adopted this view
in the course of its discussion of prospective overruling: In re Spectrum Plus Ltd. (in liquidation),
[2005] 2 A.C. 680, [2005] UHKL 41. The words of
Lord Nicholls at para. 34 are particularly apt:

Se penchant sur la question du revirement pour
l’avenir, la Chambre des lords s’est récemment prononcée dans ce sens : In re Spectrum Plus Ltd. (in
liquidation), [2005] 2 A.C. 680, [2005] UHKL 41.
Les propos suivants de lord Nicholls sont particulièrement pertinents (par. 34) :

87

[Blackstone’s declaratory] theory is still valid when
applied to cases where a previous decision is overruled as wrong when given. Most overruling occurs on
this basis. These cases are to be contrasted with [those]
where the later decision represents a response to changes in social conditions and expectations. Then, on any
view, the declaratory approach is inapt. In this context
[this] approach has long been discarded. It is at odds
with reality.

[TRADUCTION] [La théorie déclaratoire de Blackstone]
demeure valable lorsqu’une décision antérieure est infirmée au motif qu’elle était erronée au moment de son
prononcé. L’infirmation intervient la plupart du temps
pour cette raison. Ce cas doit être distingué d’avec celui
où la décision de la juridiction supérieure se veut une
réponse à l’évolution du contexte social et des attentes
de la société, où la théorie déclaratoire ne s’applique pas
quel que soit le point de vue adopté. Dans ce dernier cas,
[cette] théorie a depuis longtemps été rejetée. Elle va à
l’encontre de la réalité.

2007 SCC 10 (CanLII)

However, this acknowledgement does not require
abandoning Blackstone’s declaratory approach altogether. The critique of the Blackstonian approach
applies only to situations in which judges are fashioning new legal rules or principles and not when
they are applying the existing law. In instances
where courts apply pre-existing legal doctrine to a
new set of facts, Blackstone’s declaratory approach
remains appropriate and remedies are necessarily
retroactive. Because courts are adjudicative bodies
that, in the usual course of things, are called upon
to decide the legal consequences of past happenings, they generally grant remedies that are retroactive to the extent necessary to ensure that successful litigants will have the benefit of the ruling:
see S. Choudhry and K. Roach, “Putting the Past
Behind Us? Prospective Judicial and Legislative
Constitutional Remedies” (2003), 21 S.C.L.R. (2d)
205, at pp. 211 and 218. There is, however, an important difference between saying that judicial decisions are generally retroactive and that they are necessarily retroactive. When the law changes through
judicial intervention, courts operate outside of the
Blackstonian paradigm. In those situations, it may
be appropriate for the court to issue a prospective
rather than a retroactive remedy. The question then
becomes what kind of change and which conditions
will justify the crafting of judicial prospective remedies.
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Although Lord Nicholls’ statement arose in
the common law context, this Court has implicitly adopted a similar line of reasoning in constitutional law. Despite this Court’s endorsement of
the Blackstonian declaratory approach, in its development of the law of constitutional remedies, it
has frequently seen fit to temper the retroactive
effect of s. 52(1) remedies and adopt a position
similar to that of Lord Nicholls. On occasion, this
Court has expressly stated that the s. 52(1) remedy
would “apply prospectively” only: Reference re
Remuneration of Judges of the Provincial Court of
Prince Edward Island, [1998] 1 S.C.R. 3, at para.
18. In that reference, the Court held that the provinces’ remuneration scheme for provincial judges
violated the right to a trial before an independent
and impartial tribunal. In fashioning its remedy,
the Court side-stepped Blackstonian doctrine and
provided for a “transition period of one year before
th[e] requirement [took] effect” (para. 18).

Lord Nicholls s’est exprimé dans le contexte de
la common law, mais notre Cour a implicitement
adopté un raisonnement analogue en droit constitutionnel. Malgré son acceptation de la théorie déclaratoire de Blackstone, elle a souvent jugé opportun de préciser, en élaborant le droit applicable
aux réparations constitutionnelles, qu’il y avait lieu
de limiter l’effet rétroactif de la réparation fondée
sur le par. 52(1) et d’adopter ainsi un point de vue
analogue à celui de lord Nicholls. Elle a parfois
affirmé expressément que cette réparation « s’appliquera pour l’avenir » uniquement : Renvoi relatif
à la rémunération des juges de la Cour provinciale
de l’Île-du-Prince-Édouard, [1998] 1 R.C.S. 3, par.
18. Dans cet arrêt, notre Cour a statué que la rémunération des juges des cours provinciales en cause
violait le droit à une audience devant un tribunal
indépendant et impartial. Toutefois, à propos de la
réparation appropriée, notre Cour a écarté la théorie
de Blackstone et prévu une « période de transition
d’un an avant l’entrée en vigueur de [l’]exigence »
(par. 18).

89

The use of the “transition period” after a finding of unconstitutionality is inconsistent with the
declaratory approach. It keeps in force by judicial
decision a law that was deemed never to have been
of force or effect. Thus, the fact that this Court has
occasionally prescribed transition periods, intended
to give a s. 52(1) remedy prospective effect only,
suggests that this Court is not wedded to the declaratory approach in all Charter cases.

L’emploi de la technique de la « période de transition » après une déclaration d’inconstitutionnalité
déroge nécessairement à la théorie déclaratoire. En
effet, la décision judiciaire maintient en vigueur
une loi qui est réputée ne s’être jamais appliquée.
Le fait que notre Cour a parfois prévu une période
de transition afin que la réparation accordée sur le
fondement du par. 52(1) ne vaille que pour l’avenir permet de conclure qu’elle n’adhère pas invariablement à cette théorie pour l’application de la
Charte.
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In another type of situation, which arises more
frequently, the Court has held that providing
immediate and retroactive judicial remedies may
be “inappropriate” when “doing so would create a
lacuna in the regime before Parliament would have
a chance to act”: R. v. Demers, [2004] 2 S.C.R. 489,
2004 SCC 46, at para. 57. In such cases, the Court
has temporarily suspended the declaration of invalidity of the unconstitutional legislation to avoid
creating a “legal vacuum” or “legal chaos” before
Parliament or the legislature has the opportunity to
enact something in place of the unconstitutional legislation: Reference re Manitoba Language Rights,

Notre Cour a par ailleurs statué, relativement à
une situation plus fréquente, qu’il peut ne pas être
« opportun » d’accorder une réparation dont l’effet
est rétroactif et immédiat lorsque « cela créerait
une lacune dans le régime avant que le Parlement
ait la possibilité de prendre des mesures » : R. c.
Demers, [2004] 2 R.C.S. 489, 2004 CSC 46, par.
57. En pareil cas, elle a temporairement suspendu
la déclaration d’invalidité afin d’éviter tout « vide
juridique » ou « chaos » avant que le Parlement
ou la législature en cause ne puisse remplacer les
dispositions inconstitutionnelles : Renvoi relatif aux droits linguistiques au Manitoba, [1985]

2007 SCC 10 (CanLII)

466

[2007] 1 R.C.S.

canada (p.g.)

c. hislop  Les juges LeBel et Rothstein

467

1 R.C.S. 721, p. 747; Schachter. Dans ce dernier
arrêt, notre Cour a décidé qu’il était opportun de
suspendre la déclaration d’invalidité lorsque son
effet rétroactif et immédiat a) « poserait un danger
pour le public », b) « menacerait la primauté du
droit » ou c) « priverait de bénéfices les personnes admissibles », notamment lorsque la loi a été
« jugée inconstitutionnelle parce qu’elle est limitative et non parce qu’elle a une portée trop large » :
Schachter, p. 719.

Like transition periods and other purely prospective remedies, the suspended declaration of invalidity is not fully consistent with the declaratory
approach. By suspending the declaration of invalidity, the Court allows the constitutional infirmity
to continue temporarily so that the legislature can
fix the problem. In other words, the Court extends
the life of a law which, on the Blackstonian view,
never existed.

Comme la période de transition et les autres réparations valables uniquement pour l’avenir, la suspension de la déclaration d’invalidité ne se concilie pas parfaitement avec la théorie déclaratoire. En
suspendant la déclaration d’invalidité, notre Cour
permet que l’inconstitutionnalité demeure le temps
que le législateur y remédie. Autrement dit, elle
prolonge la vie d’un texte de loi qui, suivant la théorie de Blackstone, n’a jamais existé.

91

Although if the legislature fails to comply with
the Court’s order within the period of suspension,
the Court’s declaration would apply retroactively,
the purpose of a suspended declaration of invalidity can be to facilitate the legislature’s function
in crafting a prospective remedy. The temporal
delay in striking down the law also has the effect
of extending the life of an unconstitutional law. In
such cases, to allow the claimants to recover concurrent retroactive relief would be at cross-purposes
with the Court’s decision to grant a suspended declaration of invalidity: Schachter, at p. 720.

Même si le législateur ne se conforme pas à l’ordonnance de notre Cour avant l’expiration du délai
accordé, ce qui emporte l’application rétroactive du
jugement déclaratoire, le but de la suspension de la
déclaration d’invalidité peut être de faciliter l’élaboration d’une réparation pour l’avenir. Le report
de l’annulation a également pour effet de prolonger
la durée de la disposition inconstitutionnelle. Dans
ce cas, l’octroi d’une réparation rétroactive concurrente contredirait la décision de suspendre la déclaration d’invalidité : Schachter, p. 720.
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The determination of whether to limit the retroactive effect of a s. 52(1) remedy and grant a purely
prospective remedy will be largely determined by
whether the Court is operating inside or outside the
Blackstonian paradigm. When the Court is declaring the law as it has existed, then the Blackstonian
approach is appropriate and retroactive relief
should be granted. On the other hand, when a court
is developing new law within the broad confines of
the Constitution, it may be appropriate to limit the
retroactive effect of its judgment.

L’application ou la non-application du modèle
blackstonien détermine en grande partie s’il
convient ou non de limiter l’effet rétroactif de la
réparation fondée sur le par. 52(1) et d’accorder une
réparation uniquement pour l’avenir. Lorsque le tribunal énonce le droit qui existait, alors la théorie
de Blackstone s’applique et la réparation doit être
rétroactive. Par contre, lorsqu’il établit une nouvelle règle de droit dans les paramètres généraux de
la Constitution, la limitation de la portée rétroactive de sa décision peut être indiquée.

93

The approach which our Court has adopted in
respect of the crafting of constitutional remedies

L’attitude adoptée par notre Cour en matière
de réparations constitutionnelles découle aussi de
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also flows from its understanding of the process
of constitutional interpretation, which the “living
tree” metaphor neatly describes. From the time
Lord Sankey L.C. used these words to characterize the nature of the Canadian Constitution, courts
have relied on this expression to emphasize the ability of the Constitution to develop with our country
(Edwards v. Attorney-General for Canada, [1930]
A.C. 124 (P.C.), at p. 136). This Court has often
stated that the Canadian Constitution should not be
viewed as a static document but as an instrument
capable of adapting with the times by way of a process of evolutionary interpretation, within the natural limits of the text, which “accommodates and
addresses the realities of modern life”: Reference
re Same-Sex Marriage, [2004] 3 S.C.R. 698, 2004
SCC 79, at para. 22; see also Attorney General of
Quebec v. Blaikie, [1979] 2 S.C.R. 1016, at p. 1029;
Re Residential Tenancies Act, 1979, [1981] 1 S.C.R.
714, at p. 723; Law Society of Upper Canada v.
Skapinker, [1984] 1 S.C.R. 357, at p. 365; Hunter v.
Southam Inc., [1984] 2 S.C.R. 145, at p. 155.

la manière dont elle conçoit l’interprétation de la
Constitution, que décrit fort bien la métaphore de
« l’arbre vivant ». Depuis que le lord chancelier
Sankey a employé cette expression pour cerner la
nature de la Constitution canadienne, les tribunaux y recourent pour souligner le fait que l’évolution de la Constitution peut être en phase avec
celle de notre pays (Edwards c. Attorney-General
for Canada, [1930] A.C. 124 (C.P.), p. 136). Notre
Cour a souvent affirmé qu’il ne fallait pas considérer la Constitution du Canada comme un texte statique, mais comme un instrument capable d’évoluer
au moyen d’une interprétation progressiste respectant les limites naturelles du texte et qui « s’adapte
et répond aux réalités de la vie moderne » : Renvoi
relatif au mariage entre personnes du même sexe,
[2004] 3 R.C.S. 698, 2004 CSC 79, par. 22; voir
aussi Procureur général du Québec c. Blaikie,
[1979] 2 R.C.S. 1016, p. 1029; Re Loi de 1979 sur la
location résidentielle, [1981] 1 R.C.S. 714, p. 723;
Law Society of Upper Canada c. Skapinker, [1984]
1 R.C.S. 357, p. 365; Hunter c. Southam Inc., [1984]
2 R.C.S. 145, p. 155.
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It is true that the “living tree” doctrine is not
wedded to a particular model of the judicial function. At times, its application may reflect the fact
that, in a case, the Court is merely declaring the
law of the country as it has stood and that a retroactive remedy is then generally appropriate. In other
circumstances, its use recognizes that the law has
changed, that the change must be acknowledged
and that, from a given point in time, the new law or
the new understanding of some legal principle will
prevail.

Certes la doctrine de « l’arbre vivant » n’est pas
foncièrement liée à une conception particulière de
la fonction judiciaire. Parfois, son application peut
indiquer que le tribunal se contente de dire le droit
qui s’appliquait au pays, auquel cas une réparation
rétroactive reste généralement appropriée. Mais il
peut aussi arriver que par son application, le tribunal reconnaisse que le droit a changé, qu’il faut tenir
compte de cette évolution et que la nouvelle règle
ou la nouvelle interprétation d’un principe juridique
s’applique à compter d’un moment déterminé.
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The question is no longer the legitimacy of prospective remedies, but rather when, why and how
judges may rule prospectively or restrict the retroactive effect of their decisions in constitutional
matters. The key question becomes the nature and
effect of the legal change at issue in order to determine whether a prospective remedy is appropriate.
The legitimacy of its use turns on the answer to this
question.

Il ne s’agit plus de décider si le tribunal peut à
bon droit accorder une réparation pour l’avenir, mais
bien dans quels cas, pour quels motifs et de quelle
manière il peut statuer ainsi ou restreindre la portée
rétroactive de ses décisions en matière constitutionnelle. L’opportunité d’une réparation pour l’avenir
tient alors à la nature et à l’effet de la modification
du droit intervenue. Son bien-fondé en dépend.
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There must be change, but what kind of change
will be enough? Given the often incremental nature

Une modification du droit est nécessaire, mais
laquelle suffira? En raison du caractère souvent
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of changes in judge-made law in a common law
system, the question is bound to raise difficulties. Various formulas have been suggested. For
example, at a time when it appeared to be moving
towards a broad recognition of prospective overruling, the U.S. Supreme Court relied on a notion
of a “clear break with the past”. The limitation on
proactive remedies could be considered after litigants had established such a change (see United
States v. Johnson, 457 U.S. 537 (1982), at p. 549).

graduel de l’évolution du droit d’origine jurisprudentielle en common law, la question ne peut
manquer de soulever des difficultés. On a proposé
diverses réponses. Par exemple, lorsque la Cour
suprême des États-Unis a paru encline à reconnaître généralement le revirement pour l’avenir, elle a
invoqué la notion de [TRADUCTION] « rupture nette
avec le passé ». La limitation de l’effet rétroactif de
la réparation pourrait être envisagée une fois établie existence d’une telle modification (voir United
States c. Johnson, 457 U.S. 537 (1982), p. 549).

On other occasions, the same court crafted different formulas. In an earlier case, in 1971, it relied
on a test which tended to look at both the nature
of the change and of some of its consequences
(Chevron Oil Co. v. Huson, 404 U.S. 97 (1971), at
pp. 106-7). It identified three relevant considerations:

Dans d’autres affaires, le même tribunal a exploré
des avenues différentes. Ainsi, dans un arrêt antérieur datant de 1971, il a appliqué un critère tenant
compte à la fois de la nature de la modification et de
certaines de ses conséquences (Chevron Oil Co. c.
Huson, 404 U.S. 97 (1971), p. 106-107). Il a retenu
trois éléments à considérer :

First, the decision to be applied nonretroactively must
establish a new principle of law, either by overruling
clear past precedent on which litigants may have relied
. . . or by deciding an issue of first impression whose
resolution was not clearly foreshadowed. . . . Second, it
has been stressed that “we must . . . weigh the merits
and demerits in each case by looking to the prior history of the rule in question, its purpose and effect, and
whether retrospective operation will further or retard
its operation.” . . . Finally, we have weighed the inequity imposed by retroactive application, for “[w]here a
decision of this Court could produce substantial inequitable results if applied retroactively, there is ample basis
in our cases for avoiding the ‘injustice or hardship’ by a
holding of nonretroactivity.”

[TRADUCTION] Premièrement, la décision dont l’effet
rétroactif sera écarté doit établir un principe de droit
nouveau, soit en infirmant un précédent clair invoqué
par les parties, [. . .] soit en tranchant une question nouvelle dont le règlement n’était pas clairement prévisible.
[. . .] Deuxièmement, on a fait valoir que « dans chacun
des cas, nous devons [. . .] soupeser les avantages et les
inconvénients en examinant l’historique de la règle, son
objet et son effet, et en déterminant si son application
rétroactive favorisera ou retardera la réalisation de ses
objectifs. » [. . .] Enfin, nous avons soupesé l’iniquité
d’une application rétroactive, car « [l]orsqu’une décision de la Cour pourrait se révéler très inéquitable si
elle s’appliquait rétroactivement, notre jurisprudence
nous justifierait amplement d’éviter cette « injustice »
en optant pour la non-rétroactivité. »

See also: J. E. Fisch, “Retroactivity and Legal
Change: An Equilibrium Approach” (1997), 110
Harv. L. Rev. 1055, at pp. 1060-63; C. Sampford,
Retrospectivity and the Rule of Law (2006), at
pp. 211-12.

Voir également : J. E. Fisch, « Retroactivity and
Legal Change : An Equilibrium Approach » (1997),
110 Harv. L. Rev. 1055, p. 1060-1063; C. Sampford,
Retrospectivity and the Rule of Law (2006), p. 211212.

Change in the law occurs in many ways. “Clear
break with the past” catches some of its diversity. It
can be best identified with those situations where,
in Canadian law, the Supreme Court departs from
its own jurisprudence by expressly overruling or
implicitly repudiating a prior decision. Such clear
situations would justify recourse to prospective

Le droit évolue de diverses manières. La
[TRADUCTION] « rupture nette avec le passé »
exprime une partie de cette réalité. Elle se produit par exemple lorsque la Cour suprême de
notre pays déroge à sa propre jurisprudence en
infirmant expressément une décision antérieure
ou en la désavouant tacitement. Une situation
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remedies in a proper context. But other forms of
substantial change may be as relevant, especially in
constitutional adjudication, where courts must give
content to broad, but previously undefined, rights,
principles or norms. The definition of a yet undetermined standard or the recognition that a situation
is now covered by a constitutional guarantee also
often expresses a substantial change in the law. The
right may have been there, but it finds an expression in a new or newly recognized technological or
social environment. Such a legal response to these
developments properly grounds the use of prospective remedies, when the appropriate circumstances
are met. A substantial change in the law is necessary, not sufficient, to justify purely prospective
remedies. Hence, we must now turn to what else
must be considered once legal change has been
established.

aussi claire justifie l’octroi d’une réparation pour
l’avenir lorsque le contexte s’y prête. Cependant,
d’autres formes de modification fondamentale peuvent se révéler aussi déterminantes, en particulier
sur le plan constitutionnel, lorsque le tribunal est
appelé à déterminer la teneur de droits, de normes
ou de principes généraux non encore définis. La
définition d’une norme non encore déterminée ou
la confirmation qu’une garantie constitutionnelle
s’applique désormais à une situation opère souvent
une modification fondamentale. Le droit en cause
a pu exister, mais il trouve son expression dans un
contexte technologique ou social nouveau ou dont
l’existence a récemment été reconnue. Lorsque le
droit s’adapte ainsi au contexte, l’octroi d’une réparation pour l’avenir devient approprié, à condition
que les circonstances s’y prêtent. Une modification
fondamentale du droit applicable est nécessaire
mais ne suffit pas pour écarter la rétroactivité de
la réparation. Une fois cette modification établie,
nous devons donc rechercher les autres facteurs
susceptibles d’entrer en ligne de compte.
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Although the list of such factors should not be
considered as closed, some of them appear more
clearly compelling. They may include reasonable
or in good faith reliance by governments (Miron,
at para. 173; Mackin v. New Brunswick (Minister
of Finance), [2002] 1 S.C.R. 405, 2002 SCC 13,
at para. 78), or the fairness of the limitation of the
retroactivity of the remedy to the litigants. Courts
ought also consider whether a retroactive remedy
would unduly interfere with the constitutional role
of legislatures and democratic governments in the
allocation of public resources (Benner, at para. 103;
Schachter, at p. 710).

Bien que la liste de ces éléments ne doive pas
être tenue pour exhaustive, certains d’entre eux
paraissent plus clairement déterminants, dont le fait
que le gouvernement s’est fondé sur une interprétation raisonnable ou empreinte de bonne foi (Miron,
par. 173; Mackin c. Nouveau-Brunswick (Ministre
des Finances), [2002] 1 R.C.S. 405, 2002 CSC 13,
par. 78), ou qu’il est équitable envers les parties de
limiter la rétroactivité de la réparation. Le tribunal
doit aussi se demander si une réparation rétroactive
empiéterait indûment sur le pouvoir des législatures et des gouvernements élus démocratiquement
de répartir les ressources publiques (Benner, par.
103; Schachter, p. 710).
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A careful consideration of reliance interests is
critical to this analytical process. Although legal
mechanisms, such as the de facto doctrine, res
judicata or the law of limitations, may mitigate the
consequences of declaratory rulings in certain circumstances, they do not address every situation.
Fully retroactive remedies might prove highly disruptive in respect of government action, which, on
the basis of settled or broadly held views of the law
as it stood, framed budgets or attempted to design

Un examen soigné des intérêts liés à une confiance
raisonnable dans une interprétation législative est
essentiel dans le cadre d’une telle analyse. Même
si, dans certains cas, des mécanismes juridiques
tels que le principe de la validité de facto, l’autorité de la chose jugée ou les règles de prescription
permettent d’atténuer les conséquences d’un jugement déclaratoire, ils ne s’appliquent pas toujours.
Une réparation pleinement rétroactive pourrait se
révéler très déstabilisante pour le gouvernement
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social programs. Persons and public authorities
could then become liable under a new legal norm.
Neither governments nor citizens could be reasonably assured of the legal consequences of their
actions at the time they are taken.

qui, sur la foi d’une interprétation établie ou largement répandue du droit tel qu’il existe, a adopté un
budget ou tenté de concevoir des mesures sociales.
Des personnes physiques ou des pouvoirs publics
pourraient alors voir leur responsabilité engagée
au regard de la nouvelle règle. Gouvernements et
citoyens ne pourraient raisonnablement prévoir les
conséquences juridiques de leurs actes.

The strict declaratory approach also hardly
appears reconcilable with the well-established doctrine of qualified immunity in respect of the adoption of unconstitutional statutes which our Court
applied, for example, in cases such as Mackin and
Guimond v. Quebec (Attorney General), [1996] 3
S.C.R. 347. Where legislation is found to be invalid
as a result of a judicial shift in the law, it will not
generally be appropriate to impose liability on the
government. As Gonthier J. wrote in Mackin, it is
a general rule of public law that “absent conduct
that is clearly wrong, in bad faith or an abuse of
power, the courts will not award damages for the
harm suffered as a result of the mere enactment or
application of a law that is subsequently declared
to be unconstitutional” (para. 78). The rationale
for this qualified immunity, which applies equally
to actions for damages based on the general law
of civil liability and to claims for damages under
s. 24(1) of the Charter, was aptly expressed by
Gonthier J.:

L’application stricte de la théorie déclaratoire 102
paraît également difficile à concilier avec le principe bien établi de l’immunité restreinte du législateur qui adopte une disposition inconstitutionnelle,
que notre Cour a appliqué, par exemple, dans les
arrêts Mackin et Guimond c. Québec (Procureur
général), [1996] 3 R.C.S. 347. Lorsque, par suite
d’un revirement jurisprudentiel, une disposition législative est jugée inconstitutionnelle, il ne
convient généralement pas d’imposer une responsabilité civile au gouvernement. Comme l’a rappelé le juge Gonthier dans l’arrêt Mackin, suivant
un principe général de droit public, « en l’absence
de comportement clairement fautif, de mauvaise
foi ou d’abus de pouvoir, les tribunaux n’accorderont pas de dommages-intérêts pour le préjudice
subi à cause de la simple adoption ou application
d’une loi subséquemment déclarée inconstitutionnelle » (par. 78). Il explique bien la raison d’être de
cette immunité restreinte opposable à la demande
de dommages-intérêts fondée sur le droit général
de la responsabilité civile ou sur le par. 24(1) de la
Charte :

Thus, the government and its representatives are
required to exercise their powers in good faith and to
respect the “established and indisputable” laws that
define the constitutional rights of individuals. However,
if they act in good faith and without abusing their
power under prevailing law and only subsequently are
their acts found to be unconstitutional, they will not be
liable. Otherwise, the effectiveness and efficiency of
government action would be excessively constrained.
Laws must be given their full force and effect as long as
they are not declared invalid. Thus it is only in the event
of conduct that is clearly wrong, in bad faith or an abuse
of power that damages may be awarded. [para. 79]

Ainsi, l’État et ses représentants sont tenus d’exercer
leurs pouvoirs de bonne foi et de respecter les règles
de droit « établies et incontestables » qui définissent les
droits constitutionnels des individus. Cependant, s’ils
agissent de bonne foi et sans abuser de leur pouvoir eu
égard à l’état du droit, et qu’après coup seulement leurs
actes sont jugés inconstitutionnels, leur responsabilité
n’est pas engagée. Autrement, l’effectivité et l’efficacité de l’action gouvernementale seraient exagérément
contraintes. Les lois doivent être appliquées dans toute
leur force et [tout leur] effet tant qu’elles ne sont pas invalidées. Ce n’est donc qu’en cas de comportement clairement fautif, de mauvaise foi ou d’abus de pouvoir que
des dommages-intérêts peuvent être octroyés. [par. 79]

The same principles will apply in respect of claims
for retroactive benefits under s. 15 of the Charter.

Les mêmes principes s’appliquent à une demande
de prestations rétroactives fondée sur l’art. 15 de
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Whether framed as a remedy under s. 52 or s. 24(1),
it may be tantamount to a claim for compensatory
damages flowing from the underinclusiveness of
the legislation.

la Charte. Peu importe que l’art. 52 ou le par. 24(1)
soit invoqué à l’appui, on peut y voir une demande
d’indemnité pour la portée trop limitative de la loi.

103

People generally conduct their affairs based
on their understanding of what the law requires.
Governments in this country are no different. Every
law they pass or administrative action they take must
be performed with an eye to what the Constitution
requires. Just as ignorance of the law is no excuse
for an individual who breaks the law, ignorance of
the Constitution is no excuse for governments. But
where a judicial ruling changes the existing law or
creates new law, it may, under certain conditions, be
inappropriate to hold the government retroactively
liable. An approach to constitutional interpretation
that makes it possible to identify, in appropriate
cases, a point in time when the law changed, makes
it easier to ensure that persons and legislatures who
relied on the former legal rule while it prevailed
will be protected. In this way, a balance is struck
between the legitimate reliance interests of actors
who make decisions based on a reasonable assessment of the state of the law at the relevant time on
one hand and the need to allow constitutional jurisprudence to evolve over time on the other.

Les gens se livrent habituellement à leurs activités selon leur interprétation des exigences de la
loi. Les gouvernements de ce pays n’agissent pas
différemment. Chaque disposition qu’ils adoptent
ou mesure administrative qu’ils prennent doit être
conforme à la Constitution. Tout comme l’ignorance
de la loi ne peut excuser un contrevenant, celle de la
Constitution ne saurait excuser un gouvernement.
Cependant, lorsqu’une décision de justice modifie le
droit existant ou crée une nouvelle règle de droit, il
peut être inopportun, dans certaines circonstances,
de tenir le gouvernement rétroactivement responsable. L’interprétation constitutionnelle qui permet de
déterminer, dans les cas qui s’y prêtent, le moment
où la règle de droit a changé facilite la protection
des justiciables et des législatures qui se sont fiés à
l’ancienne règle de droit lorsqu’elle s’appliquait. De
la sorte, un équilibre s’établit entre la confiance légitime des décideurs que leur action s’appuie sur une
évaluation raisonnable du droit au moment considéré et la nécessité de préserver la capacité d’évolution de la jurisprudence constitutionnelle.
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Having regard to the above-mentioned criteria, it is possible to distinguish this case from
some cases where fully retroactive remedies were
granted. Miron provides an example of when it
would not be appropriate for courts to limit the retroactive effect of a s. 52(1) remedy. In Miron, the
appellant was injured while a passenger in a vehicle driven by an uninsured driver. He made a claim
for accident benefits against the insurance policy of
his unmarried partner but his claim was denied on
the basis that the policy covered only legally married spouses. Writing for the majority, McLachlin
J. (as she then was) held that the distinction based
on marital status was discriminatory under s. 15(1)
of the Charter. She concluded that retroactive
reading-up of the legislation was an appropriate
remedy, which entitled the appellant to the retroactive benefit of his partner’s insurance policy.

Sur la base des critères susmentionnés, la présente espèce peut être distinguée de certaines
affaires où une réparation pleinement rétroactive a
été accordée. L’affaire Miron illustre le cas où il
est inopportun de limiter la portée rétroactive de
la réparation fondée sur le par. 52(1). Dans cette
affaire, l’appelant avait subi des blessures alors qu’il
était passager dans une voiture dont le conducteur
n’était pas assuré. Il avait présenté à l’assureur de
sa conjointe de fait une demande d’indemnité qui
avait été rejetée au motif que la police ne protégeait que le conjoint légalement marié. Au nom des
juges majoritaires de notre Cour, la juge McLachlin
(maintenant Juge en chef) a statué que la distinction fondée sur l’état matrimonial était discriminatoire au sens du par. 15(1) de la Charte. Elle a
conclu qu’une interprétation large reconnaissant à
l’appelant le droit de bénéficier rétroactivement de
la police d’assurance de sa conjointe était la réparation appropriée dans les circonstances.
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In Miron, it would not have been appropriate
for the Court to limit the retroactive effect of the
remedy and grant a purely prospective remedy. First,
the government did not meet the threshold factor
of showing a substantial change from the existing
law. As early as 1980, the Ontario Legislature was
able to agree on a formula to extend death benefits to certain unmarried persons. And in 1981, in
the context of the Ontario Human Rights Code, the
Legislature agreed on a definition of “spouse” as
the person to whom a person of the opposite sex is
married or with whom the person is living in a conjugal relationship outside marriage. In other words,
Ontario’s vehicle insurance legislation was out of
step with the evolving understanding of “spouse”
as it existed in other Ontario statutes. Therefore,
the Court’s holding in Miron — that the vehicle
insurance legislation’s definition of “spouse” violated s. 15 — was not a substantial change from the
existing law. To the contrary, it reflected an understanding of s. 15 of the Charter that was already
understood by the Ontario Legislature in the context of the Ontario Human Rights Code and other
provincial legislation. Because the finding of a s. 15
infringement in Miron did not represent a substantial change in the law, it would have been inappropriate to limit the retroactive effect of its decision.

Les circonstances de l’affaire Miron ne per- 105
mettaient pas à notre Cour de limiter la portée
rétroactive de la réparation et de rendre celle-ci
uniquement valable pour l’avenir. D’abord, le gouvernement ne s’était pas acquitté de son obligation
première d’établir la modification fondamentale du
droit existant. Dès 1980, la législature ontarienne
avait reconnu à certains conjoints de fait le droit à
une indemnité en cas de décès. À compter de l’année suivante, pour l’application du Code des droits
de la personne de l’Ontario, le mot « conjoint »
s’est entendu de la personne avec laquelle une personne du sexe opposé est mariée ou avec laquelle
elle vit dans une union conjugale hors du mariage.
Autrement dit, les dispositions ontariennes relatives
à l’assurance-auto n’avaient pas respecté l’évolution
des autres lois de la province à propos de la définition du mot « conjoint ». Partant, la conclusion
de notre Cour dans l’affaire Miron, voulant que la
définition de « conjoint » figurant dans la loi sur
l’assurance-automobile contrevenait à l’art. 15 de
la Charte, n’emportait pas la modification fondamentale du droit existant. Au contraire, elle reflétait une interprétation de l’art. 15 que la législature
de l’Ontario avait déjà fait sienne dans ses lois, y
compris dans le Code des droits de la personne.
Comme la reconnaissance d’une atteinte à l’art. 15
ne constituait pas une modification fondamentale
du droit applicable, il n’aurait pas été approprié que
notre Cour limite l’effet rétroactif de sa décision
dans cette affaire.

However, even if the government had succeeded
in meeting the substantial change requirement,
other factors militated against limiting the retroactive effect of the remedy. In reaching her conclusion, McLachlin J. drew support from three observations. First, she observed that the legislature had,
since the accident occurred, amended the applicable legislation to include unmarried partners, thus
allaying any concerns about interfering unduly
with legislative objectives. The amended legislation provided “the best possible evidence of what
the Legislature would have done had it been forced
to face the problem the appellants raise[d]” (para.
180). Second, considerations of fairness to the successful litigant also weighed in favour of retroactivity, as providing a retroactive remedy in this case

Par surcroît, même si le gouvernement avait satis- 106
fait à l’exigence de la modification fondamentale du
droit, d’autres éléments auraient milité contre la
limitation de la portée rétroactive de la réparation.
En effet, la conclusion de la juge McLachlin reposait sur trois constats. Premièrement, depuis l’accident, les dispositions applicables avaient été modifiées pour viser également le conjoint de fait, ce qui
dissipait toute crainte que la décision de notre Cour
aille à l’encontre des objectifs du législateur. Les
modifications apportées à la loi fournissaient « la
meilleure preuve possible de ce que la législature
aurait fait s’il lui avait fallu régler le problème soulevé par les appelants » (par. 180). Deuxièmement,
l’équité envers la partie victorieuse faisait également pencher la balance en faveur de la ��������������
rétroactivité�
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was the only means of “cur[ing] an injustice which
might otherwise go unremedied”: ibid. Third,
McLachlin J. noted that the distinction based on
marital status was unreasonable, even at the time
the impugned legislation was enacted (para. 173).
Because the Legislature ought to have known that
the vehicle insurance legislation was out of step
with a modern understanding of “spouse”, it could
not reasonably exclude common law spouses from
insurance coverage.

puisque l’octroi d’une réparation rétroactive constituait en l’espèce le seul moyen « de corriger une
injustice qui autrement aurait pu demeurer inchangée » : ibid. Troisièmement, la distinction fondée
sur l’état matrimonial était déraisonnable, même
au moment de l’adoption des dispositions en cause
(par. 173). Le législateur aurait dû savoir que la loi
sur l’assurance-automobile ne correspondait pas à
l’interprétation du mot « conjoint » qui avait alors
cours, de sorte qu’il ne pouvait à bon droit exclure
la protection du conjoint de fait.
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It should be noted that, in Miron, all of the factors discussed above — good faith reliance by governments, fairness to the litigants and the need
to respect the constitutional role of legislatures
— favoured a retroactive remedy. In a number of
cases, however, these factors may pull in different
directions, with some factors favouring a retroactive remedy and others favouring a purely prospective remedy. In such cases, once the “substantial
change” threshold criterion is met, it may be appropriate to limit the retroactive effect of the remedy
based on a balancing of these other factors. This
balance must be struck on a case-by-case basis.

Il importe de signaler que dans l’affaire Miron,
tous les autres facteurs examinés précédemment
— interprétation de bonne foi par le gouvernement, équité envers les parties et respect du pouvoir
constitutionnel des législatures — faisaient pencher
la balance en faveur d’une réparation rétroactive.
Dans certains cas, ces facteurs peuvent toutefois
militer en faveur de résultats différents, d’aucuns
favorisant une réparation rétroactive, d’autres une
réparation pour l’avenir. Une fois remplie la condition première, soit la « modification fondamentale » de la règle de droit, il peut alors convenir de
limiter la portée rétroactive de la réparation à l’issue d’une mise en balance de ces autres éléments,
toujours selon les faits en l’espèce.

108

A second situation that must be distinguished
was considered by this Court in its recent judgment
in Kingstreet Investments Ltd. v. New Brunswick
(Finance), [2007] 1 S.C.R. 3, 2007 SCC 1, wherein
it held that taxes collected pursuant to an ultra vires
regulation are recoverable by the taxpayer. The difference between the result in Kingstreet and the
type of situation in the present case may be understood in terms of a basic distinction between cases
involving moneys collected by the government and
benefits cases. Where the government has collected
taxes in violation of the Constitution, there can be
only one possible remedy: restitution to the taxpayer. In contrast, where a scheme for benefits falls
foul of the s. 15 guarantee of equal benefit under
the law, we normally do not know what the legislature would have done had it known that its benefits scheme failed to comply with the Charter. In
benefits cases, a range of options is open to government. The excluded group could simply be included

Une deuxième distinction s’impose, cette
fois avec l’affaire Kingstreet Investments Ltd. c.
Nouveau-Brunswick (Finances), [2007] 1 R.C.S.
3, 2007 CSC 1, dans laquelle notre Cour a statué
qu’une taxe perçue en application d’un règlement
ultra vires peut être recouvrée par le contribuable.
La différence entre le résultat ultime dans l’affaire
Kingstreet et le type de situation visé par la présente
espèce s’explique par une distinction fondamentale
entre les affaires portant sur des sommes d’argent
perçues par les gouvernements et les cas relatifs à
des avantages et prestations. Le gouvernement qui
a perçu une taxe en contrevenant à la Constitution
n’a d’autre choix que de la restituer au contribuable. À l’opposé, lorsqu’un régime de prestations
viole le droit au même bénéfice de la loi garanti à
l’art. 15, on ignore habituellement quelle mesure le
législateur aurait choisie s’il avait été conscient de
cette inconstitutionnalité. Dans le cas d’un régime
de prestations, une gamme de solutions s’offrent au
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in the existing benefit scheme as was the result in
Tétreault-Gadoury v. Canada (Employment and
Immigration Commission), [1991] 2 S.C.R. 22. It
could also be included in a modified benefit scheme,
adopted by legislative amendments, as occurred in
Schachter. Also, in Schachter, the Court alluded
to the possibility of an elimination of the benefit
(p. 702). In our political system, choosing between
those options remains the domain of governments.
This principle points towards limiting the retroactive effect of remedies in s. 15 benefits cases in
which the other above-mentioned criteria are met.
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gouvernement. Il peut simplement rendre le groupe
exclu admissible au régime existant comme il l’a
fait dans l’affaire Tétreault-Gadoury c. Canada
(Commission de l’emploi et de l’immigration),
[1991] 2 R.C.S. 22. Il peut également, par voie de
modification législative, le rendre admissible à un
nouveau régime, comme dans l’affaire Schachter,
où notre Cour a d’ailleurs évoqué la possibilité
d’une suppression de la prestation (p. 702). Dans
notre régime politique, il appartient aux gouvernements de choisir entre les solutions possibles. Dans
le cas d’un régime de prestations contraire à l’art.
15, il y a donc lieu de limiter l’effet rétroactif de la
réparation lorsque sont remplis les autres critères
susmentionnés.

(2) The Appropriate Remedy in This Case

(2) La réparation appropriée en l’espèce

(a) Limits on the Retroactive Effect of the
Remedy in the Context of This Case

a) Limitation de la portée rétroactive de la
réparation en l’espèce

Same-sex equality jurisprudence since 1985 is
illustrative of the sort of legal shift that gives rise
to new law and justifies consideration of prospective remedies. The factors mentioned above also
weigh in favour of limiting the retroactive effect of
the remedy in the context of this case.

(i) The Substantial Change in the Law
This Court’s decision in M. v. H. marked a departure from pre-existing jurisprudence on same-sex
equality rights. In 1995, a majority of this Court
upheld the exclusion of same-sex partners from old
age security legislation in Egan, with four judges
finding no s. 15(1) violation, and one judge concluding that the scheme was contrary to s. 15(1)
but that it could be justified under s. 1. Four years
later in M. v. H., eight members of this Court held
that the exclusion of same-sex partners from the
spousal support provisions under the Family Law
Act was contrary to s. 15(1) and could not be saved
under s. 1. M. v. H. thus marks a clear shift in the
jurisprudence of the Court, where it moved away
from the plurality’s holding in Egan and came

Depuis 1985, la jurisprudence relative à l’égalité 109
du conjoint de même sexe offre un bon exemple de
revirement jurisprudentiel faisant naître une règle
de droit nouvelle et pouvant justifier l’octroi d’une
réparation pour l’avenir. Les éléments susmentionnés militent aussi en faveur d’une limitation
de l’effet rétroactif de la réparation accordée en
l’espèce.
(i) La modification fondamentale de la règle
de droit
Dans l’arrêt M. c. H., notre Cour a rompu avec 110
son interprétation antérieure des droits à l’égalité
du conjoint de même sexe. En 1995, dans l’arrêt
Egan, les juges majoritaires de notre Cour avaient
confirmé l’inadmissibilité du conjoint de même
sexe établie par les dispositions sur la sécurité de
la vieillesse, quatre d’entre eux n’y voyant pas d’atteinte au par. 15(1) et le cinquième estimant que
le régime contrevenait à cette disposition mais que
l’atteinte était justifiée au regard de l’article premier. Quatre ans plus tard, dans l’affaire M. c. H.,
huit juges de notre Cour concluaient que l’inadmissibilité du conjoint de même sexe à une pension alimentaire suivant la Loi sur le droit de la famille
allait à l’encontre du par. 15(1) et que l’atteinte ne
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to a new understanding of the scope of equality
rights.

pouvait être justifiée au regard de l’article premier.
Cet arrêt marque donc un net changement, notre
Cour tournant le dos à la décision des juges majoritaires dans Egan et reconnaissant une nouvelle
portée aux droits à l’égalité.

Bastarache J. disagrees with our conclusion on
the nature of the change brought about by M. v.
H. He cites lower court decisions rendered prior
to Egan and before M. v. H. to show that the law
on same-sex equality rights remained unsettled
until M. v. H. However, in our system, the Supreme
Court has the final word on the interpretation of
the Constitution: Manitoba Language Rights
Reference, at p. 745. A majority of the Court in
Egan rejected the appellants’ claim for equal benefits under the law. It was a fact that this Court held
in Egan that the Constitution did not require equal
benefits for same-sex couples. This fact changed
only after M. v. H. when this Court held that it was
unconstitutional to exclude same-sex couples from
the definition of spouse in the Family Law Act.
The threshold requirement for limiting the retroactive effect of the remedy has been satisfied. The
Court must now consider other relevant factors. In
this case, reliance interests, fairness concerns, the
government’s good faith, and the need to respect
Parliament’s legislative role all weigh in favour of
limiting retroactive relief.

Le juge Bastarache est en désaccord avec notre
conclusion concernant la nature du changement
opéré par l’arrêt M. c. H. Il invoque des décisions de
tribunaux inférieurs rendues avant les arrêts Egan
et M. c. H. pour affirmer que la portée des droits
à l’égalité du conjoint de même sexe est demeurée
incertaine jusqu’à l’arrêt M. c. H. Or, dans notre
système de justice, la Cour suprême a le dernier mot
quant à l’interprétation de la Constitution : Renvoi
relatif aux droits linguistiques au Manitoba, p. 745.
Dans l’arrêt Egan, la majorité de ses juges a refusé
aux appelants le même bénéfice de la loi. Elle a
effectivement conclu que la Constitution n’exigeait
pas qu’un conjoint de même sexe se voit accorder
le même bénéfice de la loi. La jurisprudence a seulement changé lorsque l’arrêt M. c. H. a reconnu
l’inconstitutionnalité de l’exclusion du conjoint de
même sexe de la définition de « conjoint » applicable à la Loi sur le droit de la famille. La condition première pour limiter la portée rétroactive de
la réparation est donc remplie. Dès lors, notre Cour
doit se pencher sur les autres éléments en cause.
En l’espèce, les intérêts liés à la confiance légitime dans une interprétation raisonnable de la loi,
l’équité envers les parties, la bonne foi du gouvernement et le respect de la fonction législative du
Parlement font tous pencher la balance en faveur
d’une réparation dont la portée rétroactive est restreinte.

(ii) Reasonable Reliance
112

and Rothstein JJ.

Given the state of the jurisprudence prior to M.
v. H., the exclusion of same-sex partners from the
former CPP was based on a reasonable understanding of the state of s. 15(1) jurisprudence as it existed
after Egan and before M. v. H. Admittedly, the
Court in Egan was divided over whether to extend
old age security benefits to same-sex couples, with
four judges dissenting. After M. v. H., it became
apparent that the Egan dissent had prevailed��
�����������.

(ii) Confiance légitime dans une interprétation
raisonnable de la loi
Vu l’état de la jurisprudence avant l’arrêt M. c.
H., l’inadmissibilité du conjoint de même sexe aux
prestations prévues par l’ancien RPC s’appuyait sur
une compréhension raisonnable du par. 15(1) après
l’arrêt Egan. Dans ce dernier arrêt, notre Cour était
manifestement divisée sur la question du droit du
conjoint de même sexe aux prestations de sécurité
de la vieillesse, quatre juges exprimant leur dissidence. Dans l’arrêt M. c. H., le point de vue de

2007 SCC 10 (CanLII)

476

canada (p.g.)

c. hislop  Les juges LeBel et Rothstein

477

However, the benefit of hindsight does not undermine the government’s reasonableness in relying
on Egan.

ces dissidents l’a emporté et prévaut depuis. Or,
le bénéfice actuel de la connaissance du passé ne
rend pas moins raisonnable le fait, pour le gouvernement, de s’être fié à l’arrêt Egan pour déterminer
le droit applicable.

In holding that the government reasonably relied
on the pre-M. v. H. jurisprudence, we do not seek to
justify the slowness of legislatures and courts alike
in recognizing Charter rights. Rather, we acknowledge the fact that although the Constitution embodies the supreme law and the enduring values of this
country, it is up to the courts to interpret and apply
those provisions. In Manitoba Language Rights
Reference, this Court held:

Même si elle conclut que le gouvernement s’est 113
raisonnablement fondé sur la jurisprudence antérieure à l’arrêt M. c. H., notre Cour n’entend pas
excuser les retards des législatures et des tribunaux
à donner effet aux droits garantis par la Charte.
Elle reconnaît plutôt que même si la Constitution
consacre la loi suprême et les valeurs pérennes de
ce pays, il incombe aux tribunaux d’interpréter et
d’appliquer ses dispositions. Dans le Renvoi relatif aux droits linguistiques au Manitoba, elle a
d’ailleurs affirmé :

The Constitution of a country is a statement of the
will of the people to be governed in accordance with
certain principles held as fundamental and certain prescriptions restrictive of the powers of the legislature
and government. It is, as s. 52 of the Constitution Act,
1982 declares, the “supreme law” of the nation, unalterable by the normal legislative process, and unsuffering
of laws inconsistent with it. The duty of the judiciary is
to interpret and apply the laws of Canada and each of
the provinces, and it is thus our duty to ensure that the
constitutional law prevails. [p. 745]

La Constitution d’un pays est l’expression de la
volonté du peuple d’être gouverné conformément à certains principes considérés comme fondamentaux et à
certaines prescriptions qui restreignent les pouvoirs du
corps législatif et du gouvernement. Elle est, comme le
déclare l’art. 52 de la Loi constitutionnelle de 1982, la
« loi suprême » de notre pays, qui ne peut être modifiée par le processus législatif normal et qui ne tolère
aucune loi incompatible avec elle. Il appartient au pouvoir judiciaire d’interpréter et d’appliquer les lois du
Canada et de chacune des provinces et il est donc de
notre devoir d’assurer que la loi constitutionnelle a préséance. [p. 745]

The text of the Constitution establishes the
broad confines of the supreme law, but it is up to the
courts to interpret and apply the Constitution in any
given context. The inviolability of the Constitution
ensures that our nation’s most cherished values are
preserved, while the role of the courts in applying
the Constitution ensures that the law is sufficiently
flexible to change over time to reflect advances in
human understanding. But it also means that the
Constitution, at any snapshot in time, is only as
robust as the court interpreting it. If the judiciary
errs or is slow to recognize that previous interpretations of the Constitution no longer correspond to
social realities, it must change the law. However, in
breaking with the past, the Court does not create
an automatic right to redress for the Court’s prior
ruling. Where the government’s reliance on the
unconstitutional law was reasonable because it was

Le texte de la Constitution établit les para- 114
mètres généraux de la loi suprême, et il appartient aux tribunaux de l’interpréter et de l’appliquer dans un contexte donné. L’inviolabilité des
droits constitutionnels garantit la protection de nos
valeurs les plus chères, tandis que l’application de
la Constitution par les tribunaux confère au droit la
souplesse voulue pour tenir compte des progrès de
la pensée humaine. Il s’ensuit aussi qu’à n’importe
quel moment, la Constitution n’a que l’efficacité
que lui confèrent les tribunaux appelés à l’interpréter. Lorsque ces derniers se trompent ou tardent
à reconnaître qu’une interprétation ne correspond
plus à la réalité sociale, ils doivent modifier la règle
de droit. Cependant, en rompant avec le passé,
notre Cour ne crée pas de droit automatique à une
réparation pour sa décision antérieure. Lorsque le
gouvernement s’est raisonnablement fondé sur une
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relying on this Court’s jurisprudence, it will be less
likely that a right to retroactive relief will flow from
a subsequent declaration of invalidity of the unconstitutional law.
(iii) Good Faith
115

Our comments above indicate that the government did not act in bad faith in failing to extend
survivors’ benefits to same-sex couples prior to
M. v. H. It is significant that the survivors’ benefit scheme under the former CPP was never struck
down by a court of competent jurisdiction. Rather,
recognizing the likely implications of this Court’s
ruling in M. v. H. for that scheme, Parliament
endeavoured to pre-emptively correct the constitutional deficiencies therein by enacting remedial
legislation. Because the government acted in good
faith by attempting pre-emptively to correct a constitutional infirmity soon after it was discovered,
it would be inappropriate to reach back further in
time and impose a retroactive remedy.
(iv) Fairness to Litigants

116

In seeking payment of arrears back as far as
1985, the Hislop class effectively asks this Court
to overlook the evolution in the jurisprudence of
same-sex equality rights that has taken place and
to declare that the understanding to which we have
come over that period of time was in fact the law in
1985. This position cannot be sustained. Although
M. v. H. declares what the Constitution requires,
it does not give rise to an automatic right to every
government benefit that might have been paid out
had the Court always interpreted the Constitution
in accordance with its present-day understanding
of it. M. v. H. was not a case like Miron where limiting the retroactive effect of the s. 52(1) remedy
would have granted the “successful” claimant a
hollow victory. In contrast, a purely prospective
remedy in M. v. H. was not meaningless. M. v.
H. resulted in wide-scale amendments to federal
and provincial legislation across the country to
extend government benefits to same-sex couples.
Equally important, M. v. H. helped usher in a new
era of understanding of the equal human dignity
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règle de droit inconstitutionnelle en s’appuyant sur
la jurisprudence de notre Cour, l’invalidation subséquente de cette règle de droit est moins susceptible de conférer le droit à une réparation rétroactive.
(iii) Bonne foi
Il ressort des observations qui précèdent que le
gouvernement n’a pas fait preuve de mauvaise foi
en refusant la prestation de survivant aux conjoints
de même sexe avant l’arrêt M. c. H. Il est significatif que les dispositions en cause de l’ancien RPC
n’ont jamais été invalidées par un tribunal compétent. Prenant acte des répercussions de l’arrêt M.
c. H. pour le régime, le législateur a plutôt pris
les devants et remédié à l’inconstitutionnalité par
l’adoption de dispositions correctives. Comme le
gouvernement a tenté de bonne foi de supprimer
l’atteinte à la Constitution peu après qu’elle lui eut
été signalée, il serait inopportun de remonter dans
le temps et de faire rétroagir la réparation.
(iv) Équité envers les parties
En demandant que l’exigibilité des prestations
remonte jusqu’en 1985, le groupe Hislop incite en
fait notre Cour à faire abstraction de l’évolution de
la jurisprudence sur les droits à l’égalité du conjoint
de même sexe et à déclarer qu’en 1985 l’état du droit
correspondait à celui issu de l’interprétation de ces
droits jusqu’à ce jour. Notre Cour ne peut accéder
à sa demande. L’arrêt M. c. H. définit les obligations constitutionnelles, mais il ne confère pas de
droit automatique à toute prestation publique qui
aurait pu être versée si notre Cour avait toujours
interprété la Constitution comme elle le fait désormais. Dans l’affaire Miron, la limitation de l’effet
rétroactif de la réparation fondée sur le par. 52(1)
aurait conféré à la partie gagnante une victoire sans
lendemain. Par contre, dans l’affaire M. c. H., une
réparation uniquement pour l’avenir n’était pas
sans effet. L’arrêt de notre Cour a entraîné au pays
la modification sur une vaste échelle des lois fédérales et provinciales afin de reconnaître le droit des
conjoints de même sexe aux différentes prestations
publiques. Qui plus est, il a favorisé une conception
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of same-sex couples. One could not say that M. v.
H. granted those litigants only a Pyrrhic victory.
(v) Respecting Parliament’s Role
Achieving an appropriate balance between fairness to individual litigants and respecting the legislative role of Parliament may mean that Charter
remedies will be directed more toward government
action in the future and less toward the correction of
past wrongs. In the present case, the Hislop class’s
claim for a retroactive remedy is tantamount to a
claim for compensatory damages flowing from the
underinclusiveness of the former CPP. Imposing
that sort of liability on the government, absent
bad faith, unreasonable reliance or conduct that is
clearly wrong, would undermine the important balance between the protection of constitutional rights
and the need for effective government that is struck
by the general rule of qualified immunity. A retroactive remedy in the instant case would encroach
unduly on the inherently legislative domain of the
distribution of government resources and of policy
making in respect of this process.

(vi) Conclusion
For the foregoing reasons, the retroactive relief
sought by the Hislop class is unavailable under the
law applicable to constitutional remedies. It is not
therefore necessary to carry out a s. 15(1) analysis
in respect of s. 72(1).
(b) Remedies Arising From the Specific
Provisions: Sections 44(1.1) and 72(2)

479

nouvelle du droit à l’égalité et à la dignité humaine
des conjoints de même sexe. Nul ne peut prétendre
qu’il leur a accordé une victoire à la Pyrrhus.
(v) Respect du pouvoir du Parlement
Le fait d’établir un juste équilibre entre l’équité 117
envers les parties et de respecter la fonction législative du Parlement peut faire en sorte que les réparations fondées sur la Charte visent davantage à
modifier l’action gouvernementale ultérieure qu’à
corriger les erreurs du passé. Dans la présente
affaire, la demande d’une réparation rétroactive
par le groupe Hislop équivaut à une demande d’une
indemnité pour la portée trop limitative de l’ancien RPC. À défaut de mauvaise foi, d’interprétation déraisonnable ou de comportement clairement
fautif, l’imputation d’une telle responsabilité au
gouvernement mettrait en péril l’équilibre important entre la protection des droits constitutionnels
et la nécessité de préserver l’efficacité gouvernementale que permet l’application de la règle générale de l’immunité restreinte. L’octroi d’une réparation rétroactive en l’espèce empiéterait indûment
sur le pouvoir — inhérent à la fonction législative
— de répartir les ressources publiques et d’adopter
des politiques quant à l’exercice de ce pouvoir.
(vi) Conclusion
Pour les motifs qui précèdent, le droit applica- 118
ble aux réparations constitutionnelles fait obstacle
à l’octroi de la réparation rétroactive demandée par
le groupe Hislop. Il n’est donc pas nécessaire d’examiner le par. 72(1) au regard du par. 15(1).
b) Réparations pour les par. 44(1.1) et 72(2)

We turn now to a consideration of the appropriate remedy for the specific constitutional violations
that have been identified in this case.

Nous passons maintenant à l’étude de la répara- 119
tion qui s’impose eu égard aux atteintes constitutionnelles relevées en l’espèce.

Writing for a majority of the Court in Schachter,
Lamer C.J. explained that three questions must
be answered when s. 52 of the Constitution Act,
1982 is engaged: (1) what is the extent of the inconsistency between the impugned provision and the

Dans l’arrêt Schachter, le juge en chef Lamer 120
a exposé, au nom des juges majoritaires, que lorsque l’art. 52 de la Loi constitutionnelle de 1982
entre en jeu, il faut répondre à trois questions :
(1) quelle est l’étendue de l’incompatibilité entre
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Charter; (2) can that inconsistency be dealt with
alone, by way of severance or reading in, or is it too
inextricably linked to other parts of the legislation;
and (3) should a declaration of invalidity be temporarily suspended?

la disposition�����������������
����������������������������
contestée et la Charte, (2) peut-on y
remédier isolément par voie de dissociation ou d’interprétation large, ou est-elle trop inextricablement
liée à d’autres parties de la loi et (3) doit-il y avoir
suspension temporaire des effets de la déclaration
d’invalidité?
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In the present case, ss. 44(1.1) and 72(2), although
found within remedial legislation, restrict the availability of that legislation to a marginalized group.
The extent of the inconsistency with the equality
guarantee is co-extensive with the scope of these
two provisions. As such, the inconsistency can be
cured without distorting or interfering with the
rest of the legislative scheme. A declaration that
ss. 44(1.1) and 72(2) are of no force and effect is
in keeping with the scheme and obvious purpose
of the MBOA to extend the survivors’ benefit to
same-sex survivors. Finally, a temporary suspension of the declaration of invalidity is not appropriate in the present case. As Lamer C.J. noted in
Schachter, at p. 716, such suspensions are “serious
matter[s] from the point of view of the enforcement
of the Charter” because they allow an unconstitutional state of affairs to persist. Suspensions should
only be used where striking down the legislation
without enacting something in its place would pose
a danger to the public, threaten the rule of law or
where it would result in the deprivation of benefits from deserving persons without benefiting the
rights claimant (p. 719). None of these factors are
present in the case at bar.

En l’espèce, bien qu’ils figurent dans une loi corrective, les par. 44(1.1) et 72(2) restreignent l’application de cette loi à un groupe marginalisé. L’étendue
de l’incompatibilité avec la garantie d’égalité correspond au texte des deux dispositions. Il est donc
possible de remédier à l’incompatibilité sans dénaturer les autres dispositions de la loi ou nuire à leur
application. Déclarer inopérants les par. 44(1.1) et
72(2) cadre avec l’esprit de la LMRAO et son objectif manifeste, à savoir rendre le conjoint survivant
de même sexe admissible à la pension de survivant.
Enfin, il n’y a pas lieu de suspendre temporairement la déclaration d’invalidité. Comme l’a signalé
le juge en chef Lamer dans l’arrêt Schachter, la suspension est « une question sérieuse du point de vue
de l’application de la Charte », car elle permet à
la situation inconstitutionnelle de se perpétuer (p.
716). Il ne faut y avoir recours que lorsque, sans
l’adoption de nouvelles dispositions, l’invalidation
poserait un danger pour le public, menacerait la
primauté du droit ou priverait de prestations des
personnes admissibles sans profiter à la personne
dont les droits ont été violés (p. 719). Aucune de ces
considérations ne vaut en l’espèce.

122

Throughout these proceedings, the Crown has
taken the position that the specific provisions are
constitutionally unassailable because they merely
ensure that the remedial provisions in the MBOA
apply prospectively (i.e., not retroactively) from the
time of the enactment. Further, the Crown has relied
on the argument that same-sex equality rights, as
they are understood today, are not what they were
in 1985. In effect, it is the Crown’s position that
striking down the specific provisions would be tantamount to applying today’s legal understanding of
equality rights to past situations.

Pendant toute l’instance, le gouvernement a soutenu que les dispositions contestées étaient constitutionnellement inattaquables parce qu’elles ne
visaient qu’à assurer l’application des dispositions
correctives de la LMRAO à compter de leur adoption
(c’est-à-dire, de manière non rétroactive). Il a prétendu en outre que les droits à l’égalité aujourd’hui
reconnus aux conjoints de même sexe diffèrent de
ceux qui existaient en 1985. Il a donc fait valoir que
l’invalidation des dispositions en cause équivaudrait à appliquer à des situations antérieures l’interprétation actuelle des droits à l’égalité.

123

As we have explained above, the specific provisions violate s. 15(1) and cannot be justified under

Nous l’avons expliqué précédemment, les dispositions portent atteinte au par. 15(1) et ne peuvent
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s. 1. The constitutional analysis related to these
provisions does not depend on any particular conception of the equality rights of same-sex survivors prior to the enactment of the MBOA. The specific provisions, as applied to same-sex survivors
today, are discriminatory.

être justifiées au regard de l’article premier. Leur
constitutionnalité ne dépend pas d’une conception
particulière des droits à l’égalité des conjoints survivants de même sexe avant l’adoption de la LMRAO.
Appliquées aujourd’hui à ce groupe de personnes,
elles sont discriminatoires.

Any concerns about retroactivity in respect of
s. 44(1.1) are misplaced because they mistakenly
construe the survivor’s benefit as a payment in
respect of a past event, namely the death of the
survivor’s spouse or common law partner, rather
than the ongoing status of being a survivor. In our
view, the principles articulated by this Court in
Benner are a complete answer to the Crown’s s.
44(1.1) argument.

C’est l’assimilation à tort de la prestation de 124
survivant à un paiement découlant d’un événement
passé, à savoir le décès de l’époux ou du conjoint
de fait, et non de la qualité actuelle de survivant,
qui fait indûment craindre une application rétroactive du par. 44(1.1). À notre avis, les principes
dégagés dans l’arrêt Benner réfutent entièrement
l’argumentation du gouvernement relative à cette
disposition.

Benner involved a challenge to provisions of
the Canadian Citizenship Act that afforded different treatment to applicants for Canadian citizenship, where those applicants were born before
February 14, 1977, based on whether they were
born of Canadian mothers or Canadian fathers.
Children of Canadian fathers were automatically
entitled to Canadian citizenship upon registration
of their birth, while children of Canadian mothers
were required to apply for citizenship, swear an
oath and pass a security check. Benner challenged
the legislative distinction on s. 15(1) grounds,
while the Crown resisted the claim in part on the
basis that Benner’s claim involved an impermissible retroactive application of the Charter to events
that had taken place before the Charter came into
force. Writing for a unanimous court, Iacobucci J.
rejected the Crown’s argument and, in so doing,
provided a useful clarification of the concepts
of retroactivity, retrospectivity and prospectivity.

Dans l’affaire Benner, les dispositions contes- 125
tées de la Loi sur la citoyenneté canadienne traitaient différemment les candidats à la citoyenneté
nés avant le 14 février 1977 selon qu’ils étaient
nés de mère canadienne ou de père canadien.
Les enfants nés de père canadien acquéraient la
citoyenneté canadienne dès l’enregistrement de
leur naissance, tandis que ceux nés de mère canadienne devaient demander la citoyenneté, prêter
serment et se soumettre à une enquête de sécurité.
M. Benner a contesté la distinction sur le fondement du par. 15(1). En défense, le gouvernement a
plaidé notamment que la prétention de M. Benner
supposait l’application rétroactive de la Charte
à des événements survenus avant son entrée en
vigueur, ce qui était inadmissible. Au nom des juges
unanimes de notre Cour, le juge Iacobucci a rejeté
la thèse du gouvernement et clarifié les notions
d’application rétroactive, rétrospective et pour
l’avenir.

It should be noted that Benner engaged questions
related to the retroactive application of the Charter,
while the instant case raises questions related to
the retroactive application of ordinary legislation and to the availability of retroactive remedies
for unconstitutional legislation. Although retroactivity raises different concerns in the two contexts, the basic conceptual distinctions between

Il convient de signaler que cette affaire soule- 126
vait des questions liées à l’application rétroactive
de la Charte, alors que la présente espèce porte
sur l’application rétroactive d’une loi ordinaire et
sur le droit à une réparation rétroactive pour l’inconstitutionnalité de ses dispositions. Bien que
la question de la rétroactivité se pose différemment dans l’un et l’autre contextes, les distinctions
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retroactivity, retrospectivity and prospectivity
remain. As such, Iacobucci J.’s elucidation of these
concepts is directly relevant to the present case.

conceptuelles fondamentales demeurent entre l’application rétroactive, rétrospective et pour l’avenir.
Les précisions du juge Iacobucci à ce sujet valent
donc également en l’espèce.

First, Iacobucci J. addressed the difference
between retroactivity and retrospectivity, citing,
at para. 39, E. A. Driedger’s explanation from
“Statutes: Retroactive Retrospective Reflections”
(1978), 56 Can. Bar Rev. 264, at pp. 268-69:

Premièrement, au par. 39 de ses motifs, le juge
Iacobucci se penche sur la différence entre rétroactivité et rétrospectivité et se reporte à l’explication d’E. A. Driedger dans « Statutes : Retroactive
Retrospective Reflections » (1978), 56 R. du B. can.
264, p. 268-269 :

A retroactive statute is one that operates as of a time
prior to its enactment. A retrospective statute is one
that operates for the future only. It is prospective, but it
imposes new results in respect of a past event. A retroactive statute operates backwards. A retrospective statute operates forwards, but it looks backwards in that it
attaches new consequences for the future to an event
that took place before the statute was enacted. A retroactive statute changes the law from what it was; a retrospective statute changes the law from what it otherwise
would be with respect to a prior event. [Emphasis in
original.]

[TRADUCTION] Une loi rétroactive est une loi dont
l’application s’applique à une époque antérieure à son
adoption. Une loi rétrospective ne dispose qu’à l’égard
de l’avenir. Elle vise l’avenir, mais elle impose de nouvelles conséquences à l’égard d’événements passés.
Une loi rétroactive agit à l’égard du passé. Une loi
rétrospective agit pour l’avenir, mais elle jette aussi
un regard vers le passé en ce sens qu’elle attache de
nouvelles conséquences à l’avenir à l’égard d’un événement qui a eu lieu avant l’adoption de la loi. Une loi
rétroactive modifie la loi par rapport à ce qu’elle était;
une loi rétrospective rend la loi différente de ce qu’elle
serait autrement à l’égard d’un événement antérieur.
[En italique dans l’original.]

Next, Iacobucci J. turned to the difference between
retrospectivity and prospectivity, again citing
Professor Driedger. He reproduced the following
passage from Driedger’s Construction of Statutes
(2nd ed. 1983), at p. 192, at para. 42 of his reasons:

Il se penche ensuite sur la différence entre l’application rétrospective et l’application pour l’avenir, citant encore le professeur Driedger mais,
cette fois, son ouvrage intitulé Construction of
Statutes (2e éd. 1983), p. 192 (au par. 42 de ses
motifs) :

These past facts may describe a status or characteristic, or they may describe an event. It is submitted that
where the fact-situation is a status or characteristic (the
being something), the enactment is not given retrospective effect when it is applied to persons or things that
acquired that status or characteristic before the enactment, if they have it when the enactment comes into
force; but where the fact-situation is an event (the happening of or the becoming something), then the enactment would be given retrospective effect if it is applied
so as to attach a new duty, penalty or disability to an
event that took place before the enactment. [Emphasis
added.]

[TRADUCTION] Ces faits passés peuvent décrire
soit un statut ou une caractéristique, soit un événement.
On avance que, dans le cas où la situation factuelle en
cause constitue un statut ou une caractéristique (le fait
d’être quelque chose), on n’attribue aucun effet rétrospectif à un texte de loi lorsqu’il est appliqué à des
personnes ou à des choses qui ont acquis ce statut ou
cette caractéristique avant l’édiction du texte en question, pourvu qu’elles possèdent toujours le statut ou la
caractéristique au moment de l’entrée en vigueur du
texte; par contre, dans le cas où la situation factuelle
est un événement (le fait que quelque chose survienne
ou le fait de devenir quelque chose), on attribuerait un
effet rétrospectif au texte de loi s’il était appliqué pour
imposer une nouvelle obligation, peine ou incapacité
par suite d’un événement survenu avant son édiction.
[Nous soulignons.]
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It is true, as Iacobucci J. observed, that the distinction between situations involving discrete
events and those involving ongoing conditions is
not always clear. For example, while the death of
a spouse or common law partner is an event, the
fact of “being a survivor” is an ongoing condition.
The challenge lies in determining whether, in all
the circumstances, a particular legislative scheme
relates primarily to the past event or the current
condition resulting from it (para. 46).

Comme le fait observer le juge Iacobucci, la distinction n’est certes pas toujours nette entre deux
situations, l’une liée à un événement précis et isolé
et l’autre, à un état actuel. Par exemple, le décès
d’un époux ou d’un conjoint de fait est un événement, mais le fait d’être un « conjoint survivant »
est un état actuel. La difficulté consiste à déterminer si, eu égard aux circonstances, le régime législatif en cause vise principalement l’événement passé
ou l’état actuel qui en résulte (par. 46).

On the facts before the Court in Benner,
Iacobucci J. concluded that the appellant’s claim
did not involve a retrospective application of
the Charter because it was a claim flowing from
Benner’s ongoing status as the child born outside
Canada of a Canadian mother before the specified
date. The date on which Benner first acquired that
status was, in Iacobucci J.’s view, immaterial.

Devant les faits de l’espèce, le juge Iacobucci a 128
conclu que faire droit à la demande de l’appelant
ne supposait pas l’application rétrospective de la
Charte parce que la demande découlait du statut
actuel de M. Benner, celui d’enfant né à l’étranger
d’une mère canadienne avant la date précisée dans
la loi. Selon lui, la date à laquelle M. Benner avait
acquis ce statut était sans importance.

The same reasoning is controlling in the present
case. As the Court of Appeal found, the purpose
of the CPP is “to provide a secure governmentcontrolled pension for retired persons in their senior
years, and thereafter to provide for their surviving
spouses and partners” (para. 55). The basis for the
survivor’s benefit is the continuing status of being
a survivor. As Iacobucci J. observed in Benner, at
para. 56, “the important point is not the moment
at which the individual acquires the status in question, it is the moment at which that status is held
against him or disentitles him to a benefit”. There
is, as such, no merit to the government’s argument
that striking down s. 44(1.1) would be tantamount
to requiring retroactive remedies for Charter violations. The remedy for the class members in relation
to s. 44(1.1) is prospective in that it entails granting equal benefit of the law, prospectively, to people
who are survivors of same-sex partners.

Le même raisonnement s’applique en l’espèce. 129
Comme l’a conclu la Cour d’appel, le RPC a pour
objectif d’assurer aux personnes retraitées un
régime de pensions public sûr qui pourvoit également aux besoins de leurs époux ou conjoints survivants (par. 55). Le fondement de l’admissibilité à la
pension de survivant est la qualité actuelle de survivant. Comme l’a fait remarquer le juge Iacobucci
dans l’arrêt Benner, « l’élément important n’est
pas le moment où la personne acquiert le statut en
cause, mais celui auquel ce statut lui est reproché
ou la prive du droit d’obtenir un avantage » (par.
56). Le gouvernement prétend donc à tort que la
demande d’invalidation du par. 44(1.1) équivaut
à la demande d’une réparation rétroactive pour le
non-respect de la Charte. La réparation accordée
aux membres du groupe à l’égard du par. 44(1.1)
vaut pour l’avenir puisqu’elle reconnaît, pour l’avenir, aux conjoints survivants de cotisants du même
sexe, le droit au même bénéfice de la loi.

The government raises the additional argument
that the Court should not strike down s. 44(1.1)
because doing so would have the unintended
effect of excluding same-sex survivors from eligibility for the survivor’s benefit. The Crown’s
argument is predicated on the view that the survivor’s benefit is paid in respect of a past event such

Le gouvernement soutient par ailleurs que l’in- 130
validation du par. 44(1.1) ne convient pas parce
qu’elle entraînerait l’effet non désiré de rendre les
conjoints survivants de même sexe inadmissibles
à la pension de survivant. Il tient pour acquis que
la pension de survivant est versée en raison d’un
événement passé, de sorte que le droit y afférent se
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that any entitlement to it crystallizes at the time
that the survivor’s partner dies and that, but for s.
44(1.1), no benefit would be payable to any survivor
whose same-sex common-law partner died before
July 2000. As we have stated, this is an untenable
view of what the survivor’s benefit is and how entitlement to it works. A close look at the July 2000
amendments to the CPP reveals that s. 44(1.1) is
in fact a limiting provision, such that simply striking it down leaves a coherent provision that provides for equal treatment, in terms of eligibility, of
opposite-sex survivors and same-sex survivors.

cristallise au décès du conjoint et que si le par.
44(1.1) ne s’applique pas, aucune pension n’est payable au survivant dont le conjoint cotisant de même
sexe est décédé avant juillet 2000. Nous le répétons, cette conception de la pension de survivant et
des conditions de son obtention est indéfendable.
L’examen attentif des modifications apportées au
RPC en juillet 2000 révèle que le par. 44(1.1) joue
en fait le rôle d’une disposition limitative, de sorte
que son invalidation laisserait subsister une disposition cohérente assurant un traitement égal, sur le
plan de l’admissibilité, aux conjoints survivants de
même sexe et à ceux de sexe différent.

131

As part of the 2000 amendments, the oppositesex definition of “spouse” in s. 2(1) of the CPP
was repealed. In its place, a definition for “survivor” that includes both opposite-sex and samesex spouses was added to Part II, “Pensions and
Supplementary Benefits”, in s. 42(1). Finally, s.
44(1)(d), which sets out the basic entitlement to the
survivor’s benefit, was amended by replacing reference to the statutory definition of “spouse” with
reference to the new statutory definition of “survivor”. The amended provision provides that “subject to subsection (1.1), a survivor’s pension shall be
paid to the survivor of a deceased contributor . . .”.

La réforme de 2000 a abrogé au par. 2(1) du
RPC la définition selon laquelle « conjoint » s’entendait d’une personne du sexe opposé. Une définition de « survivant » incluant le conjoint de même
sexe et celui de sexe différent a été ajoutée en lieu
et place au par. 42(1) (partie II : Pensions et prestations supplémentaires). Enfin, l’al. 44(1)d), qui
établit l’admissibilité de base à la pension de survivant, a été modifié par le renvoi non plus à la
définition de « conjoint » mais à celle, nouvelle, de
« survivant ». La disposition modifiée prévoit que
« sous réserve du paragraphe (1.1), une pension
de survivant doit être payée à la personne qui a la
qualité de survivant d’un cotisant . . . ».

132

Once eligibility is understood in terms of the
current status of being a survivor, it becomes clear
that the effect of the amendments listed above is to
extend entitlement to the survivor’s benefit under s.
44(1)(d) to same-sex survivors. The function of s.
44(1.1) is purely restrictive: it limits that entitlement
based on the date on which the applicant became a
survivor. As such, striking down s. 44(1.1) has no
unintended or undesirable effect.

Lorsqu’on considère l’admissibilité sous l’angle de la qualité actuelle de survivant, il est clair
que les modifications susmentionnées rendent le
conjoint survivant de même sexe admissible à la
pension de survivant suivant l’al. 44(1)d). Le paragraphe 44(1.1) a une portée purement restrictive :
il limite le droit à la pension en fonction de la date
à laquelle le demandeur est devenu survivant. Son
invalidation ne provoque donc pas d’effet imprévu
ou indésirable.

133

The analysis in relation to s. 72(2) is somewhat
different. Prior to the enactment of the MBOA, it
is true that same-sex survivors had no right to the
survivor’s benefit. Striking down s. 72(2) admittedly alters the legal consequences of having been
a survivor (a past situation) in the 12 months preceding July 2000, when the MBOA came into force.

En ce qui concerne le par. 72(2), l’analyse diffère
quelque peu. Il est vrai qu’avant l’adoption de la
LMRAO, le conjoint survivant de même sexe n’avait
pas droit à la pension de survivant. L’invalidation
du par. 72(2) modifie certes les conséquences juridiques du fait d’avoir été un conjoint survivant (une
situation antérieure) au cours des 12 mois ayant
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To the extent that this involves a retroactive change
in the law, it flows necessarily from the fact that
Parliament has included in the CPP a right to up to
12 months of arrears. It is clearly open to Parliament
to legislate retroactively, which it has done in s.
72(1). The Charter simply requires that same-sex
survivors receive equal treatment as their oppositesex counterparts. To the extent that s. 72(2) withholds from same-sex survivors a right to arrears to
which similarly situated opposite-sex survivors are
entitled, it is of no force and effect.

précédé l’entrée en vigueur de la LMRAO en juillet
2000. La modification rétroactive du droit qui en
résulte découle nécessairement du fait que le législateur a prévu dans le RPC le droit à au plus 12
mois de prestations rétroactives. Le législateur peut
indéniablement adopter une disposition rétroactive
telle que le par. 72(1). La Charte exige simplement
que le conjoint survivant de même sexe soit traité
sur un pied d’égalité avec le conjoint survivant de
sexe différent. Le paragraphe 72(2) est inopérant
dans la mesure où il prive le conjoint survivant de
même sexe des prestations rétroactives auxquelles
a droit dans les mêmes circonstances le conjoint
survivant de sexe différent.

In conclusion, class members who were precluded by s. 44(1.1) or s. 72(2) from receiving the
survivor’s benefit, and who otherwise meet the
eligibility requirements, will be entitled to payment of that benefit. In the circumstances, the relevant date for the purpose of that payment is the
date on which application was received or where
no application was made because of the unconstitutional provisions, the date on which the statement
of claim was filed. In no event are benefits payable
in respect of a month prior to August 1999, which
is the earliest month in respect of which a class
member who applied for the survivor’s benefit on
the day the MBOA came into force could have been
eligible.

En conclusion, les membres du groupe que les 134
par. 44(1.1) ou 72(2) ont empêchés de toucher la
pension de survivant et qui satisfont par ailleurs
aux critères d’admissibilité, ont droit à la pension.
Dans les circonstances, la date pertinente pour les
besoins du versement est celle de la réception de la
demande ou, lorsque aucune demande de pension
n’a été présentée à cause des dispositions inconstitutionnelles, celle du dépôt de la demande en justice. Aucune prestation n’est payable pour un mois
antérieur à août 1999, qui marque le début de la
période pour laquelle un membre du groupe ayant
demandé des prestations de survivant le jour de
l’entrée en vigueur de la LMRAO aurait pu y avoir
droit.

VII.		 Interest

VII.		 Intérêt

For the reasons given by the Court of Appeal,
we reject the government’s contention that prejudgment interest is not available in the instant
case. In short, s. 31 of the Crown Liability and
Proceedings Act provides that, subject to an express
provision in another enactment, successful litigants are entitled to pre-judgment interest from the
Crown in the same way that they would be so entitled as against any other litigant. The CPP is silent
on the issue of pre-judgment interest and cannot,
as such, reasonably be interpreted as creating an
exception to the entitlement created by s. 31 of the
Crown Liability and Proceedings Act.

Pour les motifs exposés par la Cour d’appel, nous 135
rejetons l’argument du gouvernement selon lequel
on ne devrait pas en l’espèce accorder de l’intérêt
avant jugement. En résumé, l’art. 31 de la Loi sur
la responsabilité civile de l’État et le contentieux
administratif dispose que sauf disposition contraire
d’une autre loi, la partie qui obtient gain de cause
contre l’État a droit à de l’intérêt avant jugement
comme si elle avait gain de cause contre n’importe
quelle autre partie. Le RPC ne prévoyant rien au
sujet de l’intérêt avant jugement, l’on ne saurait raisonnablement considérer qu’il crée une exception
au droit conféré à l’art. 31 de la Loi sur la responsabilité civile de l’État et le contentieux administratif.
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VIII. Disposition

VIII. Dispositif

The appeal and cross-appeal are dismissed without costs. The constitutional questions are answered
as follows:

Le pourvoi et le pourvoi incident sont rejetés sans dépens. Nous répondons comme suit aux
questions constitutionnelles.

1.

1.

Does s. 44(1.1) of the Canada Pension Plan, R.S.C.
1985, c. C‑8, infringe s. 15(1) of the Canadian
Charter of Rights and Freedoms?

Le paragraphe 44(1.1) du Régime de pensions du
Canada, L.R.C. 1985, ch. C‑8, viole-t‑il le par.
15(1) de la Charte canadienne des droits et libertés?

Yes.

Oui.

2.

2.

If so, is the infringement a reasonable limit prescribed by law as can be demonstrably justified in a
free and democratic society under s. 1 of the Canadian Charter of Rights and Freedoms?

Non.

No.
3.

Dans l’affirmative, cette violation constitue-t‑elle
une limite raisonnable prescrite par une règle de
droit et dont la justification peut se démontrer dans
le cadre d’une société libre et démocratique, au
sens de l’article premier de la Charte canadienne
des droits et libertés?

Does s. 72(2) of the Canada Pension Plan, R.S.C.
1985, c. C‑8, infringe s. 15(1) of the Canadian
Charter of Rights and Freedoms?

3.

Le paragraphe 72(2) du Régime de pensions du
Canada, L.R.C. 1985, ch. C‑8, viole-t‑il le par.
15(1) de la Charte canadienne des droits et libertés?

Yes.

Oui.

4.

4.

If so, is the infringement a reasonable limit prescribed by law as can be demonstrably justified in a
free and democratic society under s. 1 of the Canadian Charter of Rights and Freedoms?

Non.

No.
5.

Does s. 60(2) of the Canada Pension Plan, R.S.C.
1985, c. C‑8, infringe s. 15(1) of the Canadian
Charter of Rights and Freedoms?

5.

Le paragraphe 60(2) du Régime de pensions du
Canada, L.R.C. 1985, ch. C‑8, viole-t‑il le par.
15(1) de la Charte canadienne des droits et libertés?

Non.

No.
6.

Dans l’affirmative, cette violation constitue-t‑elle
une limite raisonnable prescrite par une règle de
droit et dont la justification peut se démontrer dans
le cadre d’une société libre et démocratique, au
sens de l’article premier de la Charte canadienne
des droits et libertés?

If so, is the infringement a reasonable limit prescribed by law as can be demonstrably justified in a
free and democratic society under s. 1 of the Canadian Charter of Rights and Freedoms?

It is not necessary to answer this question.

6.

Dans l’affirmative, cette violation constitue-t‑elle
une limite raisonnable prescrite par une règle de
droit et dont la justification peut se démontrer dans
le cadre d’une société libre et démocratique, au
sens de l’article premier de la Charte canadienne
des droits et libertés?

Il n’est pas nécessaire de répondre à cette question.
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Le paragraphe 72(1) du Régime de pensions du
Canada, L.R.C. 1985, ch. C-8, viole-t‑il le par.
15(1) de la Charte canadienne des droits et libertés?

It is not necessary to answer this question.

Il n’est pas nécessaire de répondre à cette question.

8.

8.

If so, is the infringement a reasonable limit prescribed by law as can be demonstrably justified in a
free and democratic society under s. 1 of the Canadian Charter of Rights and Freedoms?

It is not necessary to answer this question.
The following are the reasons delivered by

Dans l’affirmative, cette violation constitue-t‑elle
une limite raisonnable prescrite par une règle de
droit et dont la justification peut se démontrer dans
le cadre d’une société libre et démocratique, au
sens de l’article premier de la Charte canadienne
des droits et libertés?

Il n’est pas nécessaire de répondre à cette question.
Version française des motifs rendus par

Bastarache J. — I have read the joint reasons
of my colleagues Justices LeBel and Rothstein,
and, while I agree with their disposition of this
appeal, I cannot fully agree with their approach to
the question of retroactive constitutional remedies.
In my view, their reliance on the existence of a substantial change of law is an inappropriate consideration in the context of rights guaranteed by the
Canadian Charter of Rights and Freedoms and is,
in any event, inapplicable to this appeal. The decision to deny retroactive relief, and the appellants’
challenge to s. 72(1) of the Canadian Pension Plan,
R.S.C. 1985, c. C‑8 (“CPP”), specifically, should be
based purely on the balancing of interests that must
take place in any claim for relief from an unconstitutional law.

Le juge Bastarache — J’ai lu les motifs 137
conjoints de mes collègues les juges LeBel et
Rothstein. Je suis d’accord avec la manière dont ils
statuent sur le pourvoi, mais je ne puis souscrire
en totalité à leur raisonnement en ce qui concerne
la rétroactivité de la réparation constitutionnelle. À
mon avis, la modification fondamentale du droit,
sur laquelle ils s’appuient, n’est pas une considération pertinente dans le contexte de droits garantis par la Charte canadienne des droits et libertés
et, de toute manière, son existence n’est pas établie
en l’espèce. Le refus d’une réparation rétroactive
et, plus particulièrement, le rejet de la contestation
du par. 72(1) du Régime de pensions du Canada,
L.R.C. 1985, ch. C‑8 (« RPC »), devraient reposer uniquement sur la mise en balance des intérêts
en cause par tout tribunal saisi d’une demande de
réparation fondée sur l’inconstitutionnalité d’une
loi.

The Retroactivity of Constitutional Remedies

La rétroactivité de la réparation constitutionnelle

It is important to be clear about the nature and
reasons for retroactive constitutional remedies.
The general and well-established rule is that remedies for constitutional violations apply retroactively (S. Choudhry and K. Roach, “Putting the Past
Behind Us? Prospective Judicial and Legislative
Constitutional Remedies” (2003), 21 S.C.L.R. (2d)
205, at p. 211). The basis for general retroactivity�
��������������

Il importe de bien comprendre la nature et 138
la raison d’être d’une réparation constitutionnelle rétroactive. Une règle générale bien établie
veut que la réparation accordée par suite d’une
atteinte à la Constitution s’applique rétroactivement (S. Choudhry et K. Roach, « Putting the Past
Behind Us? Prospective Judicial and Legislative
Constitutional Remedies » (2003), 21 S.C.L.R.
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is not Blackstone’s declaratory theory, but the
Constitution itself. Section 52(1) of the Constitution
Act, 1982 establishes that any law which is inconsistent with the Constitution of Canada “is, to the
extent of the inconsistency, of no force or effect”.
The Constitution exists independently of judicial
decisions and, as such, any law which is inconsistent with it is invalidated from the moment the law
came into effect. Gonthier J. explained this principle clearly in Nova Scotia (Workers’ Compensation
Board) v. Martin, [2003] 2 S.C.R. 504, 2003 SCC
54, at para. 28:

(2d) 205, p. 211). Cette rétroactivité générale n’a
pas pour fondement la théorie déclaratoire de
Blackstone, mais la Constitution elle-même. Le
paragraphe 52(1) de la Loi constitutionnelle de
1982 dispose que la Constitution « rend inopérantes les dispositions incompatibles de toute autre
règle de droit ». La Constitution existe indépendamment de la jurisprudence, de sorte que toute
règle de droit incompatible est invalide à compter
de son entrée en vigueur. Le juge Gonthier a bien
expliqué le principe dans l’arrêt Nouvelle-Écosse
(Workers’ Compensation Board) c. Martin, [2003]
2 R.C.S. 504, 2003 CSC 54, par. 28 :

The invalidity of a legislative provision inconsistent
with the Charter does not arise from the fact of its
being declared unconstitutional by a court, but from the
operation of s. 52(1). Thus, in principle, such a provision is invalid from the moment it is enacted, and a judicial declaration to this effect is but one remedy amongst
others to protect those whom it adversely affects. In
that sense, by virtue of s. 52(1), the question of constitutional validity inheres in every legislative enactment.
[Emphasis added.]

L’invalidité d’une disposition législative incompatible
avec la Charte découle non pas d’une déclaration d’inconstitutionnalité par une cour de justice, mais plutôt
de l’application du par. 52(1). Donc, en principe, une
telle disposition est invalide dès son adoption, et l’obtention d’un jugement déclaratoire à cet effet n’est qu’un
moyen parmi d’autres de protéger ceux et celles qui en
souffrent préjudice. En ce sens, la question de la constitutionnalité est inhérente à tout texte législatif en raison
du par. 52(1). [Je souligne.]

(See also P. W. Hogg, Constitutional Law of
Canada (loose-leaf ed.), vol. 2, at p. 55-2; K. Roach,
Constitutional Remedies in Canada (loose-leaf), at
para. 14.920.)

(Voir aussi P. W. Hogg, Constitutional Law of
Canada (éd. feuilles mobiles), vol. 2, p. 55-2;
K. Roach, Constitutional Remedies in Canada
(feuilles mobiles), par. 14.920.)
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This rule applies equally in the context of the
Charter. Laws which violate Charter guarantees
are invalid from the date that the provisions of the
Charter came into force: Jim Pattison Industries
Ltd. v. The Queen, [1984] 2 F.C. 954 (T.D.), at p.
957; Davidson v. Davidson (1986), 33 D.L.R. (4th)
161 (B.C.C.A.), at p. 170, leave to appeal refused,
[1987] 1 S.C.R. vii; Rath v. Kemp (1996), 46 Alta.
L.R. (3d) 1 (C.A.), at para. 25. In the case of a violation of s. 15, this would mean that, in theory, a
law which violates the Charter would be invalid
as of April 17, 1985 or the date of its adoption, if
later.

Ce principe vaut également pour la Charte. La
règle de droit qui porte atteinte à un droit garanti
par une disposition de la Charte est invalide à
compter de l’entrée en vigueur de cette disposition :
Jim Pattison Industries Ltd. c. La Reine, [1984] 2
C.F. 954 (1re inst.), p. 957; Davidson c. Davidson
(1986), 33 D.L.R. (4th) 161 (C.A.C.‑B.), p. 170, autorisation d’appel refusée, [1987] 1 R.C.S. vii; Rath c.
Kemp (1996), 46 Alta. L.R. (3d) 1 (C.A.), par. 25.
Il s’ensuit donc théoriquement que la règle de droit
contraire à l’art. 15 de la Charte est invalide depuis
le 17 avril 1985 ou la date de son adoption ultérieure.

140

The general norm of retroactivity has been reaffirmed many times by this Court. In Reference re
Manitoba Language Rights, [1985] 1 S.C.R. 721,
the finding that the Province of Manitoba has been
constitutionally required since 1890 to enact its
laws both in English and in French applied not only

Notre Cour a confirmé maintes fois le principe général de la rétroactivité. Dans Renvoi relatif aux droits linguistiques au Manitoba, [1985] 1
R.C.S. 721, la conclusion selon laquelle le Manitoba
était constitutionnellement tenu d’édicter ses lois
en anglais et en français depuis 1890 valait non
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for the future, but also retroactively to all of its
laws that had been enacted in English only since
1890. The declaration of invalidity was suspended
in order to preserve the rule of law, but there was no
doubt that a finding of unconstitutionality applied
retroactively. In Miron v. Trudel, [1995] 2 S.C.R.
418, a violation of s. 15(1) of the Charter was cured
by reading the excluded group into the legislation,
a remedy that applied retroactively. In R. v. Hess,
[1990] 2 S.C.R. 906, the Court severed an offending portion of the Criminal Code, R.S.C. 1985, c.
C‑46, and ordered a new trial on the basis of the
provision as amended even though, strictly speaking, it was not the law of the land when the alleged
crime had been committed. These cases are only
examples, but they confirm that retroactivity of a
constitutional remedy granted under s. 52(1) is the
norm in our constitutional jurisprudence, not the
exception.

seulement�������������������������������������������
pour l’avenir, mais également pour toutes
les lois que la province avait adoptées seulement
en anglais depuis 1890. Notre Cour a suspendu la
déclaration d’invalidité pour préserver la primauté
du droit, mais la rétroactivité de la déclaration d’inconstitutionnalité ne faisait aucun doute. Dans l’arrêt Miron c. Trudel, [1995] 2 R.C.S. 418, notre Cour
a remédié à la violation du par. 15(1) de la Charte
en incluant le groupe exclu par voie d’interprétation large, et ce, rétroactivement. Dans l’arrêt R. c.
Hess, [1990] 2 R.C.S. 906, elle a retranché le passage attentatoire du Code criminel, L.R.C. 1985,
ch. C‑46, et ordonné un nouveau procès selon la
disposition modifiée même si, à strictement parler,
celle-ci ne correspondait pas au droit applicable au
moment du crime allégué. Ce ne sont que des exemples, mais ils confirment que la rétroactivité de la
réparation constitutionnelle fondée sur le par. 52(1)
est la norme et non l’exception dans notre jurisprudence constitutionnelle.

With respect, my colleagues ignore the fact that
Blackstone’s comments on the nature of judicial law
making were made in the context of the common
law and find only limited application in the constitutional context. As it pertains to the common
law, Blackstone’s declaratory theory is necessarily a fiction because there is no independent source
for common law rules. The common law is by definition judge-made. It does not exist in some jurisprudential ether for judges to discover. Therefore
when judges overturn precedents or establish a new
common law rule, they are undoubtedly making
new law.

En toute déférence, mes collègues ne tiennent 141
pas compte du fait que Blackstone s’est prononcé
sur la nature de la fonction législative des tribunaux
dans le contexte de la common law et que l’application de ses commentaires au domaine constitutionnel est limitée. Appliquée à la common law, la
théorie déclaratoire de Blackstone est nécessairement une fiction, car les règles de ce régime n’ont
pas de source indépendante. La common law est
par définition un droit prétorien. Ses règles n’attendent pas dans les limbes jurisprudentiels que les tribunaux les découvrent. Le tribunal qui infirme un
précédent ou établit une nouvelle règle de common
law crée assurément une règle de droit nouvelle.

The same cannot be said for judicial decisions
which interpret and apply the Constitution. The
Constitution exists independently of judicial decisions. Judges do not “make” the Constitution every
time they interpret its provisions. Interpretations
of what the Constitution requires may change,
but the underlying rights and freedoms endure.
Charter rights are not created every time a court
expressly overrules or implicitly repudiates a prior
decision or gives “content to broad, but previously
undefined, rights, principles or norms” (LeBel and
Rothstein JJ., at para. 99). The rights and freedoms

Il en va autrement lorsqu’il interprète et applique 142
la Constitution, car celle-ci existe indépendamment des décisions judiciaires. Les tribunaux ne
« créent » pas le droit constitutionnel chaque fois
qu’ils interprètent une disposition de la Constitution.
L’interprétation des obligations constitutionnelles
peut changer, mais les droits et libertés sous-jacents
demeurent. Un droit garanti par la Charte n’est pas
créé chaque fois qu’un tribunal infirme expressément ou désavoue implicitement une décision antérieure ou détermine « la teneur de droits, de normes
ou de principes généraux non encore définis » (les
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in the Charter were guaranteed to all Canadians
from the moment the Charter came into force.

juges LeBel et Rothstein, par. 99). Dès son entrée
en vigueur, la Charte a garanti à tous les Canadiens
les droits et libertés qui y sont inscrits.

143

By justifying the denial of retroactive relief
in part on the existence of a “substantial change
in the law”, my colleagues give Charter rights
an uncertain status. I cannot accept an approach
that, for remedial purposes, implies that Charter
rights can be here one day and gone the next or,
conversely, that they depend on judicial recognition of “a new or newly recognized technological
or social environment” (para. 99) for their genesis.
Such reasoning represents a watering down of the
promise made to all Canadians when the Charter
was enacted. By attaching importance to changing
social conditions, it makes Charter rights dependent on how the majority of Canadians perceive the
claimants’ rights. With respect, I cannot see why
society’s views of Charter claimants — especially
in the context of vulnerable minorities — should
be a factor for determining whether a Charter right
was part of the Constitution in 1985, or whether it
sprung into existence later and thereby be a basis
for denying retroactive relief.

En fondant en partie le refus d’une réparation
rétroactive sur la « modification fondamentale du
droit », mes collègues rendent incertaine l’application des droits garantis par la Charte. Je ne puis
souscrire à un raisonnement qui, en matière de
réparation, fait en sorte qu’un droit constitutionnel
reconnu un jour disparaisse le lendemain ni, à l’inverse, que son existence dépende de la reconnaissance judiciaire d’un « contexte technologique ou
social nouveau ou dont l’existence a récemment été
reconnue » (par. 99). Pareil raisonnement dilue la
promesse faite à tous les Canadiens lors de l’adoption de la Charte. En attachant de l’importance à
l’évolution du contexte social, il fait dépendre les
droits constitutionnels de quiconque de la perception qu’en a la majorité des Canadiens. Je ne vois
pas pourquoi le sentiment de la société à l’égard de
ceux qui invoquent la Charte — en particulier les
membres de minorités vulnérables — devrait être
pris en compte pour décider si un droit garanti par
la Charte faisait partie de la Constitution en 1985
ou s’il a vu le jour ultérieurement, ce qui exclurait
une réparation rétroactive.

144

I should note that I am not advocating for a
view of the Constitution that says that it is frozen
in time. The “living tree” metaphor aptly describes
how through time our Constitution may change
to correspond to new realities. But that does not
mean that every time a new constitutional interpretation is adopted or a previous decision is overturned that the fundamental rights and freedoms
guaranteed in our Charter have changed or that
new ones have been created. There is a difference
between changes in constitutional interpretation
and actual constitutional change. Furthermore, the
“living tree” doctrine is a doctrine of “progressive
interpretation” (Reference re Same-Sex Marriage,
[2004] 3 S.C.R. 698, 2004 SCC 79, at paras. 2223 (emphasis added)), necessary to ensure that our
Constitution does not become rigid and unresponsive to Canadian society. It should not be used as a
justification for denying relief to a particular group
of Charter claimants.

Je ne défends pas pour autant l’immuabilité de
la Constitution. La métaphore de « l’arbre vivant »
illustre bien la manière dont notre Constitution
peut, avec le temps, s’adapter aux réalités nouvelles.
Or, toute interprétation nouvelle de la Constitution
ou infirmation d’une décision antérieure ne modifie pas les droits et libertés fondamentaux garantis
par la Charte ni n’en crée de nouveaux. Interpréter
la Constitution différemment n’équivaut pas à la
modifier. De plus, la doctrine de « l’arbre vivant »
promeut l’« interprétation progressiste » de notre
Constitution (Renvoi relatif au mariage entre personnes du même sexe, [2004] 3 R.C.S. 698, 2004
CSC 79, par. 22-23 (je souligne)), afin d’éviter sa
sclérose et son inadaptation à la société canadienne.
Elle ne devrait pas justifier le refus d’une réparation
constitutionnelle à un groupe en particulier.
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For these reasons, I cannot accept my colleagues’ critique of the declaratory approach as
a basis for denying retroactive relief. As will be
explained below, there are important reasons for
denying retroactive relief in certain circumstances.
I am largely in agreement with my colleagues on
what they are. But I cannot agree that they have
anything to do with the success or failure of the
“Blackstonian paradigm” in the context of constitutional law.

C’est pourquoi je ne puis, comme mes collègues, 145
imputer aux limites de la théorie déclaratoire le
refus d’une réparation rétroactive. Comme je l’explique plus loin, d’importantes raisons justifient ce
refus dans certaines circonstances. Mes collègues
et moi convenons généralement de ces raisons, mais
j’estime qu’elles n’ont rien à voir avec l’application
ou l’inapplication du « modèle blackstonien » à la
Constitution.

The dangers of my colleagues’ approach are
adequately evidenced when applied to the claimants in this appeal. The starting point of their analysis is that there was a substantial change in the law
between 1985, when s. 15(1) of the Charter came
into force, and this Court’s decision in M. v. H.,
[1999] 2 S.C.R. 3. The implication is that the right
of same-sex spouses not to be excluded from survivor benefits did not form part of the Constitution
until 1999. To put it bluntly, s. 15(1) of the Charter
did not extend to same-sex couples until this
Court said it did. I note that my colleagues are not
simply saying that this Court’s interpretation of
the Constitution had changed between 1985 and
1999. If that were the case, it would be sufficient to
base their denial of retroactive relief solely on the
good faith reliance of the government. Instead, by
relying on a critique of the declaratory theory and
the “living tree” doctrine, my colleagues assert,
in essence, that the Constitution actually changed
between 1985 and 1999 and that the claimants,
unlike other Canadians, were not entitled to its protection in 1985. Such an approach runs counter to
the spirit of the Charter and should not be countenanced.

Le présent pourvoi met bien en évidence les dan- 146
gers de la démarche de mes collègues. Le point de
départ de leur analyse est qu’une modification fondamentale du droit s’est produite entre l’entrée en
vigueur du par. 15(1) de la Charte en 1985 et l’arrêt
M. c. H., [1999] 2 R.C.S. 3. Il s’ensuit que l’admissibilité du conjoint de même sexe à la pension de
survivant n’a pas été garantie par la Constitution
avant 1999. En clair, le par. 15(1) de la Charte ne
s’est appliqué au conjoint de même sexe que lorsque notre Cour en a décidé ainsi. Mes collègues
ne se contentent pas d’affirmer que notre interprétation de la Constitution a évolué de 1985 à 1999,
auquel cas la bonne foi avec laquelle le gouvernement s’est fondé sur la jurisprudence constitutionnelle aurait suffi à justifier le refus d’une réparation rétroactive. En s’appuyant sur la critique de
la théorie déclaratoire et la doctrine de « l’arbre
vivant », mes collègues affirment plutôt, pour l’essentiel, que la Constitution a évolué entre 1985 et
1999 et que contrairement aux autres Canadiens,
les membres du groupe Hislop n’avaient pas droit
à sa protection en 1985. Ce raisonnement est
contraire à l’esprit de la Charte et je ne saurais y
souscrire.

Furthermore, it is not at all clear that a substantial change in the law actually occurred sufficient
to trigger a departure from the norm of retroactivity under my colleagues’ threshold approach. A
review of the case law before and after Egan suggests that it was not the “final word” on s. 15(1) and
discrimination of same-sex couples.

Qui plus est, il n’est pas du tout certain que le 147
droit ait subi une modification si fondamentale —
la condition première posée par mes collègues —
qu’elle justifie la mise à l’écart de la norme de la
rétroactivité. Il appert de l’examen de la jurisprudence antérieure et postérieure à l’arrêt Egan que
cet arrêt ne représentait pas le « dernier mot » au
sujet de l’application du par. 15(1) et de la discrimination envers les conjoints de même sexe.

2007 SCC 10 (CanLII)

[2007] 1 R.C.S.

canada (a.g.)� v. hislop  Bastarache

J.

[2007] 1 S.C.R.

148

Courts did not begin pronouncing on the extent
of protection that s. 15 afforded to same-sex couples until the late 1980s, and then with conflicting
results. In Andrews v. Ontario (Minister of Health)
(1988), 64 O.R. (2d) 258, the Ontario High Court
of Justice held that it was not discriminatory to
deny provincial health insurance benefits to samesex dependants based on the definition of “spouse”
in the applicable legislation. In Vogel v. Manitoba
(1992), 90 D.L.R. (4th) 84 (Man. Q.B.), exclusion
of a same-sex partner from an employer’s spousal
benefit plan was held not to be discriminatory.

Ce n’est que vers la fin des années 1980 que les
tribunaux ont commencé à statuer sur l’étendue
de la garantie qu’offrait l’art. 15 aux conjoints de
même sexe. Leurs décisions ont été contradictoires. Dans Andrews c. Ontario (Minister of Health)
(1988), 64 O.R. (2d) 258, la Haute Cour de justice
de l’Ontario a décidé qu’au vu de la définition de
« conjoint » dans la loi applicable, il n’était pas discriminatoire de refuser des prestations provinciales d’assurance-maladie à une personne à charge
de même sexe. Dans Vogel c. Manitoba (1992), 90
D.L.R. (4th) 84, la Cour du Banc de la Reine du
Manitoba est arrivée à la même conclusion concernant l’inadmissibilité d’un conjoint de même sexe
au régime d’avantages sociaux de l’employeur.

149

In other cases, the opposite result was achieved.
In Veysey v. Canada (Commissioner of the
Correctional Service), [1990] 1 F.C. 321, the Federal
Court—Trial Division found that it was an infringement of s. 15(1) to deny visitation rights to the samesex partner of an inmate and that the infringement
could not be saved under s. 1. In Knodel v. British
Colombia (Medical Services Commission) (1991),
58 B.C.L.R. (2d) 356 (S.C.), in direct opposition to
Andrews, regulations excluding same-sex dependants from claiming provincial health insurance
benefits were found to be an unjustified infringement of s. 15(1) and a declaration that same-sex
couples be read into the definition of “spouse” was
made.

Dans d’autres affaires, la conclusion contraire a
été tirée. Dans Veysey c. Canada (Commissaire du
Service correctionnel), [1990] 1 C.F. 321, la Section
de première instance de la Cour fédérale a jugé que
le refus de permettre à un détenu de recevoir la
visite de son conjoint de même sexe contrevenait
au par. 15(1) et que la violation ne pouvait être justifiée au regard de l’article premier. Dans Knodel c.
British Columbia (Medical Services Commission)
(1991), 58 B.C.L.R. (2d) 356 (C.S.), à l’opposé de
la décision Andrews, la cour a conclu que la disposition réglementaire rendant la personne à charge
de même sexe inadmissible aux prestations provinciales d’assurance-maladie constituait une atteinte
injustifiée au par. 15(1), ajoutant que suivant une
interprétation large, le mot « conjoint » s’entendait
notamment du conjoint de même sexe.

150

This Court first came close to the issue in
Canada (Attorney General) v. Mossop, [1993] 1
S.C.R. 554, which involved a provision of a collective agreement that restricted bereavement leave
to members of an employee’s “immediate family”.
The complainant had sought to have the day he
took off work to attend the funeral of his samesex partner’s father count as bereavement leave.
The majority (in a 4-3 decision) decided the issue
on the narrow ground that the Canadian Human
Rights Act, R.S.C. 1985, c. H‑6, did not include
sexual orientation as a ground of discrimination.
Lamer C.J. noted, however, that the case could have
been argued on the basis that the Charter required

Dans l’arrêt Canada (Procureur général) c.
Mossop, [1993] 1 R.C.S. 554, portant sur une disposition d’une convention collective accordant
un congé de deuil aux membres de la « proche
famille » de l’employé, notre Cour a effleuré la
question pour la première fois. Le plaignant avait
demandé un congé de deuil après avoir assisté aux
funérailles du père de son conjoint de même sexe.
La décision majoritaire de notre Cour (4 juges
contre 3) reposait sur le seul motif que l’orientation
sexuelle ne figurait pas parmi les motifs de discrimination énoncés dans la Loi canadienne sur les
droits de la personne, L.R.C. 1985, ch. H‑6. Or,
selon le juge en chef Lamer, le plaignant aurait pu
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sexual orientation to be read into the Canadian
Human Rights Act. Because the Charter argument
had not been made, he felt the Court had to apply
the Act as it stood. He made it clear that he would
have perhaps decided the case differently if sexual
orientation had been a prohibited ground of discrimination (p. 582).

soutenir que la Charte commandait une interprétation large de cette loi de telle sorte que l’orientation
sexuelle constitue un motif de discrimination interdit. Mais comme il n’avait pas invoqué la Charte,
notre Cour devait appliquer le strict libellé de la loi.
Le Juge en chef a clairement indiqué qu’il aurait
pu rendre une décision différente si l’orientation
sexuelle avait constitué un motif de discrimination
interdit (p. 582).

The next time this Court dealt with the issue was
in Egan v. Canada, [1995] 2 S.C.R. 513. In a narrow
5-4 decision, this Court held that the definition of
“spouse” under the Old Age Security Act, R.S.C.
1985, c. O‑9, for the purposes of spousal allowances
under the Act, was an infringement of s. 15(1), but
was saved under s. 1. Sopinka J. cast the deciding vote. Central to his reasoning was that governments should be accorded some leeway in extending social benefits. In this regard, he agreed with
La Forest J.’s suggestion in McKinney v. University
of Guelph, [1990] 3 S.C.R. 229, that governments
should be allowed time to take incremental measures to deal with discrimination (para. 105).

La question s’est posée de nouveau dans l’affaire 151
Egan c. Canada, [1995] 2 R.C.S. 513, où notre
Cour a statué à raison de 5 juges contre 4 que la
définition de « conjoint » prévue dans la Loi sur la
sécurité de la vieillesse, L.R.C. 1985, ch. O‑9, violait le par. 15(1) quant à l’admissibilité à l’allocation au conjoint, mais que l’atteinte était justifiée
au regard de l’article premier. Le juge Sopinka a
fait pencher la balance. Son raisonnement a essentiellement été que le gouvernement devait disposer
d’une certaine marge de manœuvre dans l’octroi
de prestations sociales. À cet égard, il s’est rangé
à l’avis du juge La Forest dans l’arrêt McKinney c.
Université de Guelph, [1990] 3 R.C.S. 229, à savoir
qu’il faut permettre aux gouvernements de prendre
des mesures graduelles pour mettre fin à la discrimination (par. 105).

It was soon clear that Egan was not the final
word on the matter. The Manitoba Court of Appeal
rendered its judgment in Vogel v. Manitoba (1995),
126 D.L.R. (4th) 72, a few months after Egan. It
reversed the trial judge’s decision and held that it
was discriminatory under provincial human rights
legislation to exclude same-sex partners from
employee benefit plans on the basis that same-sex
partners were not included in the term “spouse”.
Helper J.A. and Scott C.J.M. relied on Egan to find
that the eligibility criteria of the scheme were discriminatory. A little more than a year later, the
Ontario Court of Appeal released its decision in
M. v. H. (1996), 96 O.A.C. 173. Charron J.A. (as
she then was) found that the definition of “spouse”
contained in the Family Law Act, R.S.O. 1990, c.
F.3, and which excluded same-sex couples, was a
violation of s. 15(1) and could not be saved under
s. 1. Although she took notice of this Court’s decision in Egan, she was of the view that it was not

Peu après, il est devenu évident que l’arrêt 152
Egan n’avait pas définitivement réglé la question.
Quelques mois plus tard, dans l’arrêt Vogel c.
Manitoba (1995), 126 D.L.R. (4th) 72, la Cour d’appel du Manitoba a infirmé la décision de première
instance et conclu que suivant les dispositions provinciales sur les droits de la personne, il était discriminatoire de tenir le conjoint de même sexe
pour inadmissible au régime d’avantages sociaux
d’un employé au motif qu’il n’était pas visé par la
définition du mot « conjoint ». La juge Helper et le
juge en chef Scott ont invoqué l’arrêt Egan pour
conclure que les critères d’admissibilité au régime
étaient discriminatoires. Un peu plus d’un an après,
la Cour d’appel de l’Ontario s’est prononcée dans
l’affaire M. c. H. (1996), 96 O.A.C. 173. La juge
Charron (maintenant juge de notre Cour) a conclu
que la définition de « conjoint » figurant dans la
Loi sur le droit de la famille, L.R.O. 1990, ch. F.3,
et excluant le conjoint de même sexe, violait le
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determinative since the objectives of the legislation
in each case were different (para. 84). The Court
of Appeal’s decision in M. v. H. was relied upon
in Kane v. Ontario (Attorney General) (1997), 152
D.L.R. (4th) 738 (Ont. Ct. (Gen. Div.)), to hold that
the exclusion of same-sex partners from the definition of “spouse” in Ontario’s Insurance Act, R.S.O.
1990, c. I.8, was also unconstitutional.

par. 15(1) et ne pouvait être justifiée au regard de
l’article premier. Bien qu’elle l’ait pris en considération, l’arrêt Egan ne lui a pas paru déterminant,
car l’objectif de la loi différait dans l’une et l’autre
affaires (par. 84). Dans la décision Kane c. Ontario
(Attorney General) (1997), 152 D.L.R. (4th) 738
(C. Ont. (Div. gén.)), l’arrêt M. c. H. de la Cour d’appel a été invoqué pour conclure également à l’inconstitutionnalité de l’exclusion du conjoint de même
sexe de la définition de « conjoint » applicable à la
Loi sur les assurances, L.R.O. 1990, ch. I.8.

153

In Vriend v. Alberta, [1998] 1 S.C.R. 493, this
Court rejected the incrementalist approach that
was relied upon in part by Sopinka J. in Egan to
find that the constitutional violation in that case
was saved under s. 1.

Dans l’arrêt Vriend c. Alberta, [1998] 1 R.C.S.
493, notre Cour a rejeté la démarche graduelle sur
laquelle le juge Sopinka avait en partie fondé sa
conclusion dans Egan que la violation constitutionnelle était justifiée au regard de l’article premier.

154

Relying on its own jurisprudence and this
Court’s decision in Vriend, the Ontario Court of
Appeal held in Rosenberg v. Canada (Attorney
General) (1998), 38 O.R. (3d) 577, that a provision
of the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.),
that limited the definition of “spouse” to opposite
sex couples was unconstitutional.

Dans l’arrêt Rosenberg c. Canada (Attorney
General) (1998), 38 O.R. (3d) 577, s’appuyant sur
sa propre jurisprudence et sur l’arrêt Vriend de
notre Cour, la Cour d’appel de l’Ontario a conclu à
l’inconstitutionnalité d’une disposition de la Loi de
l’impôt sur le revenu, L.R.C. 1985, ch. 1 (5e suppl.),
selon laquelle le mot « conjoint » ne s’entendait que
d’un conjoint du sexe opposé.

155

Finally, in M. v. H., this Court upheld the Ontario
Court of Appeal’s decision that the exclusion of
same-sex couples from the definition of spouse in
the Family Law Act was unconstitutional. Iacobucci
J. distinguished this Court’s holding in Egan on the
same grounds as the Court of Appeal had, namely
that the legislative objectives at issue were entirely
different (para. 75). It was in response to this decision that the federal government decided to enact
the amendments to federal legislation, including the
CPP, contained in the Modernization of Benefits
and Obligations Act, S.C. 2000, c. 12.

Enfin, dans l’arrêt M. c. H., à l’instar de la Cour
d’appel de l’Ontario, notre Cour a conclu à l’inconstitutionnalité de l’exclusion du conjoint de même
sexe de la définition du mot « conjoint » applicable
à la Loi sur le droit de la famille. Le juge Iacobucci
a expliqué la rupture avec l’arrêt Egan en reprenant
les motifs de la Cour d’appel, à savoir que les objectifs législatifs en cause étaient totalement différents
(par. 75). C’est pour donner suite à cette décision
que le gouvernement fédéral a adopté la Loi sur la
modernisation de certains régimes d’avantages et
d’obligations, L.C. 2000, ch. 12, modifiant notamment le RPC.

156

As can be seen, the majority of cases both before
and after Egan indicated that differential treatment of same-sex couples was discriminatory and
could not be justified under s. 1. It is true that this
Court has the final word on the interpretation of the
Constitution. However, I find it difficult to believe
that Egan was the final word — even for a time —

Il appert que dans la plupart des décisions antérieures ou postérieures à l’arrêt Egan, les tribunaux
ont conclu que le traitement différent réservé au
conjoint de même sexe était discriminatoire et ne
pouvait être justifié au regard de l’article premier.
Notre Cour a certes le dernier mot dans l’interprétation de la Constitution, mais j’ai peine à croire que
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on the application of s. 15(1) to same-sex couples.
Egan was decided on the basis of s. 1 arguments
that were tailored to the specific legislative objectives at issue in that case. After Egan, it was far
from clear whether its reasoning would apply outside the realm of social assistance schemes such as
Old Age Security. Indeed, a number of decisions,
including this Court’s decision in M. v. H., distinguished Egan on this basis. It did not stand for the
application of s. 15(1) to all instances of legislative
exclusions of same-sex couples. Given the CPP’s
status as an insurance-based scheme, where contributions are paid by employers and employees, it is
difficult to see how Egan definitely settled the issue
with regard to the exclusion of same-sex couples
from survivor’s benefits under the CPP.

l’arrêt Egan ait représenté son dernier mot — même
momentanément — concernant l’application du
par. 15(1) au conjoint de même sexe. Dans cet arrêt,
notre Cour a statué à partir d’arguments formulés
en fonction de l’article premier et des objectifs particuliers des dispositions législatives en cause. Par
la suite, il était loin d’être clair que le même raisonnement valait pour d’autres contextes que les régimes d’aide sociale comme celui de la sécurité de la
vieillesse. C’est d’ailleurs pourquoi une distinction
avec l’arrêt Egan a été faite dans maintes décisions,
dont l’arrêt M. c. H., de notre Cour. L’arrêt Egan
ne statuait pas sur l’application du par. 15(1) dans
tous les cas d’exclusion légale du conjoint de même
sexe. Le RPC étant un régime d’assurance auquel
cotisent employeurs et employés, il est difficile de
concevoir que l’arrêt Egan ait définitivement tranché la question de l’inadmissibilité du conjoint de
même sexe à la pension de survivant du RPC.

Furthermore, given the contradictory decisions
both before and after Egan, the closeness of the
decision in that case, and the difficult nature of the
issues at stake, it is difficult to see Egan as definitively establishing what the Constitution required.
The reality is that it was for a time unclear exactly
how s. 15(1) would apply to same-sex couples. The
judicial process can be slow. It took time for this
Court and others to articulate the correct constitutional principles to be applied to legislative exclusions of same-sex couples. That does not mean that
this Court was upsetting established law when it
handed down its decision in M. v. H. In short, even
if the existence of a substantial change in the law
was an appropriate threshold criterion, no such
change actually occurred in this case. We must
therefore look to other reasons for denying retroactive relief.

De plus, s’agissant d’une décision serrée dans 157
une affaire où les questions en jeu étaient complexes et vu les décisions contradictoires qui l’ont précédé ou suivi, l’arrêt Egan peut difficilement être
considéré comme ayant établi définitivement les
exigences constitutionnelles. En réalité, l’application du par. 15(1) aux conjoints de même sexe est
demeurée nébuleuse pendant un certain temps. Le
processus judiciaire peut être long. Les tribunaux, y
compris notre Cour, ont mis du temps à formuler les
principes permettant de statuer correctement sur la
constitutionnalité de l’exclusion légale du conjoint
de même sexe. Dans l’arrêt M. c. H., notre Cour n’a
pas pour autant modifié une règle de droit établie.
En somme, même si l’existence d’une modification
fondamentale du droit était une condition première
valable, une telle modification n’a pas eu lieu en
l’espèce. Le refus d’une réparation rétroactive doit
donc avoir un autre fondement.

The Correct Approach to Retroactive Remedies in
This Case

La démarche qu’il convient d’adopter en l’espèce à
l’égard de la réparation rétroactive

It is well established in Canadian constitutional
law that courts will seek to balance competing
interests when devising remedies for constitutional
violations (Roach, at paras. 3.680 to 3.780). The
starting point is that past constitutional violations

Il est bien établi en droit constitutionnel cana- 158
dien que pour décider de la mesure réparatrice qui
s’impose par suite de la violation d’un droit constitutionnel, le tribunal s’efforce de mettre en balance
les intérêts opposés (Roach, par. 3.680 à 3.780).
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should be corrected. This recognizes the grave
nature of constitutional infringements:

Fondamentalement, toute violation constitutionnelle passée doit faire l’objet d’une réparation, ce
qui atteste sa gravité :

Constitutional remedies are matters of considerable
importance. Constitutional law expresses the most fundamental restraints and obligations of governments.
Violations of constitutional rights are a serious matter
both for those who suffer from the violation and the
public in general.

[TRADUCTION] La réparation constitutionnelle revêt
une grande importance. La loi constitutionnelle établit
les obligations de faire et de ne pas faire les plus fondamentales des gouvernements. L’atteinte à un droit
constitutionnel est très grave, tant pour celui qui en
subit un préjudice que pour les citoyens en général.

(Roach, at para. 1.10)

(Roach, par. 1.10)

Retroactive constitutional remedies ensure that the
claimants who have brought the successful action,
as well as similarly situated claimants, can benefit from the judgment (Choudhry and Roach, at
p. 210).

La réparation constitutionnelle rétroactive permet
à la partie qui a gain de cause et aux personnes qui
sont dans la même situation qu’elle de bénéficier du
jugement (Choudhry et Roach, p. 210).

159

However, the normal retroactive effect of judgments may need to be tempered in certain circumstances in order to protect other legitimate interests (see Choudhry and Roach, at pp. 209-11). The
use of transition periods and suspended declarations of invalidity are accepted ways of temporarily limiting the retroactive effect of constitutional
remedies in order to prevent legal vacuums and
introduce new procedural requirements. They are
not evidence of the Court operating outside of the
Blackstonian paradigm, but rather a recognition
that in certain circumstances other legitimate interests may require retroactivity to be limited.

Cependant, il arrive qu’il soit nécessaire de tempérer l’effet rétroactif d’un jugement pour protéger
d’autres intérêts légitimes (voir Choudhry et Roach,
p. 209-211). Le recours à une période de transition
ou à la suspension de la déclaration d’invalidité est
un moyen reconnu de limiter temporairement l’effet rétroactif d’une réparation constitutionnelle afin
d’éviter le vide juridique et l’imposition d’une nouvelle exigence procédurale. Par ces mesures, notre
Cour ne s’écarte pas du modèle blackstonien, mais
reconnaît plutôt que dans certaines circonstances,
d’autres intérêts légitimes peuvent commander la
limitation de la rétroactivité.

160

The question is what legitimate interests should
be taken into account in deciding to deny a retroactive constitutional remedy. For the most part, I
agree that reasonable reliance, good faith, fairness
to litigants and Parliament’s role are important considerations. I would simply like to add what I see as
a few points of clarification.

La question est de savoir quels intérêts légitimes peuvent justifier le refus d’une réparation
constitutionnelle rétroactive. De façon générale, je
conviens que l’interprétation raisonnable, la bonne
foi, l’équité envers les parties et le rôle du législateur
sont des considérations importantes. J’apporterais
seulement quelques précisions.

161

First, the question of whether to deny a retroactive remedy is different from deciding whether
to grant a suspended declaration of invalidity; the
same considerations do not apply to both. The latter
will be a valid measure when a declaration of invalidity would pose a danger to the public, threaten the
rule of law or deprive deserving persons of benefits
without thereby benefiting the individual whose

Premièrement, limiter la rétroactivité de la réparation et suspendre la déclaration d’invalidité ne
sont pas deux mesures équivalentes. Les mêmes
considérations ne s’appliquent pas. La seconde
mesure est justifiée lorsqu’une déclaration d’invalidité poserait un danger pour le public, menacerait
la primauté du droit ou priverait de bénéfices les
personnes admissibles sans profiter à la personne
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rights had been violated (Schachter v. Canada,
[1992] 2 S.C.R. 679, at p. 719). A suspended declaration of invalidity is ultimately only a temporary limit on retroactivity; it does not determine
whether governments are entitled to deny retroactive relief to the claimants in acting to cure the constitutional defect. Reasonable reliance, good faith,
fairness to litigants and Parliament’s role will be
appropriate to consider when courts are confronted
with the question of what remedy the claimant
is entitled to. This will occur, for example, when
deciding whether a remedy of “reading in” should
apply retroactively or whether a legislative provision enacted in response to a declaration of invalidity which limits retroactive relief should be read
down or severed.

dont les droits ont été violés (Schachter c. Canada,
[1992] 2 R.C.S. 679, p. 719). En fin de compte, la
suspension de la déclaration d’invalidité ne fait que
limiter temporairement l’effet rétroactif. Elle n’est
pas déterminante quant à savoir si le gouvernement peut écarter la rétroactivité de la réparation
accordée pour remédier à l’inconstitutionnalité. Il
convient que le tribunal tienne compte des considérations que sont l’interprétation raisonnable, la
bonne foi, l’équité envers les parties et le respect du
pouvoir du Parlement pour décider de la réparation
à laquelle a droit le demandeur. Il doit notamment
le faire lorsqu’il est appelé à décider si la solution de
l’interprétation large devrait s’appliquer rétroactivement ou si celle de l’interprétation atténuée ou de la
dissociation devrait être retenue à l’égard d’une disposition législative adoptée par suite d’une déclaration d’invalidité ayant limité l’effet rétroactif de la
réparation.

Second, to my mind, establishing reasonable
reliance will not always be necessary in order to
deny retroactive relief. In this case, even on my
colleagues’ analysis, the government’s reliance
on Egan could not be a justification for denying
relief before Egan was decided. Indeed, although it
was not entirely clear, most of the case law before
Egan suggested that governments could not justifiably exclude same-sex couples. Given the state of
the law pre-M. v. H., it would be more accurate to
emphasize the fact that the government was acting
in good faith in the face of jurisprudential uncertainty. Although not determinative, this should be
taken into account in deciding whether to depart
from the norm of retroactive relief.

Deuxièmement, j’estime que la preuve d’une 162
interprétation raisonnable n’est pas toujours nécessaire pour justifier le refus d’une réparation rétroactive. En l’espèce, même si je faisais mienne l’analyse de mes collègues, le fait que le gouvernement
s’est fondé sur l’arrêt Egan ne pourrait justifier le
refus d’une réparation pour la période antérieure à
cet arrêt. En effet, la plupart des décisions rendues
jusqu’alors donnaient à penser que le gouvernement
n’était pas justifié d’exclure les conjoints de même
sexe, même si ce n’était pas parfaitement clair. Vu
l’état du droit avant l’arrêt M. c. H., il serait plus
juste d’insister sur le fait que le gouvernement a
agi de bonne foi dans un contexte jurisprudentiel
incertain. Sans être déterminant, cet élément peut
jouer dans la décision de déroger ou non à la règle
de la rétroactivité de la réparation.

Finally, my colleagues seem to suggest in
their discussion of this Court’s recent decision
of Kingstreet Investments Ltd. v. New Brunswick
(Finance), [2007] 1 S.C.R. 3, 2007 SCC 1, that the
nature of the constitutional violation is relevant to
deciding whether to deny a retroactive remedy. I
do not agree. A government has no more right to
discriminate in the provision of benefits than it
does to collect unconstitutionally levied taxes. In
Kingstreet, there were no legitimate concerns with

Enfin, dans leur examen du récent arrêt 163
Kingstreet Investments Ltd. c. Nouveau-Brunswick
(Finances), [2007] 1 R.C.S. 3, 2007 CSC 1, mes
collègues paraissent laisser entendre que la nature
de l’atteinte à la Constitution importe dans la décision de faire rétroagir ou non la réparation. Je ne
partage pas leur point de vue. Un gouvernement
n’est pas davantage autorisé à faire preuve de discrimination dans l’octroi de prestations qu’il ne
l’est à percevoir une taxe inconstitutionnelle. Dans
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applying the general rule of retroactivity. The legislature retained the ability to enact remedial legislation to cure any adverse effects (para. 25), and
a purely prospective remedy would have left the
claimant empty-handed.

l’affaire Kingstreet, l’application de la règle générale de la rétroactivité ne soulevait aucune crainte
légitime. Le législateur conservait la possibilité
d’adopter des dispositions correctives pour remédier à tout effet préjudiciable (par. 25), et une réparation pour l’avenir aurait laissé les demanderesses
les mains vides.

These clarifications made, I am in general agreement with how my colleagues have applied the
other factors to this appeal. Particularly relevant,
it seems to me, is the fact that the Modernization
of Benefits and Obligations Act was enacted in
response to this Court’s decision in M. v. H. In that
case, a suspension of the declaration of invalidity
was ordered so as to allow the Ontario government
flexibility to cure the constitutional defect. That
flexibility implicitly included the ability to limit
the retroactive effect of any remedial legislation.
Indeed, this is what the Ontario legislature chose to
do. The remedial legislation was made prospective
from November 20, 1999 (Amendments Because of
the Supreme Court of Canada Decision in M. v. H.
Act, 1999, S.O. 1999, c. 6, s. 68(2)). Similar flexibility should be accorded to the Canadian government
in this case. The legislative branch is better able to
deal with distributional concerns than are courts,
and its choices should be respected so long as they
fall within the limits of the Constitution.

Sous réserve de ces précisions, je suis généralement d’accord avec la façon dont mes collègues
appliquent les autres éléments, notamment le fait
— très important selon moi — que la Loi sur la
modernisation de certains régimes d’avantages et
d’obligations a fait suite à l’arrêt M. c. H. où notre
Cour avait suspendu la déclaration d’invalidité afin
que le gouvernement de l’Ontario jouisse d’une certaine souplesse pour remédier à l’inconstitutionnalité. Cette marge de manœuvre englobait implicitement le pouvoir de limiter l’effet rétroactif de toute
disposition corrective, solution qu’a d’ailleurs retenue le législateur ontarien. La loi corrective s’est
appliquée à compter du 20 novembre 1999 (Loi de
1999 modifiant des lois en raison de la décision de
la Cour suprême du Canada dans l’arrêt M. c. H.,
L.O. 1999, ch. 6, par. 68(2)). Le gouvernement du
Canada devrait bénéficier de la même latitude en
l’espèce. Le législateur est mieux placé que les tribunaux pour décider de la répartition des ressources, et il convient de respecter ses choix s’ils sont
conformes à la Constitution.

Conclusion

Conclusion

For these reasons, I agree that the appeal and
cross-appeal should be dismissed without costs.

Pour ces motifs, je conviens de rejeter le pourvoi
et le pourvoi incident sans dépens.

Appeal and cross-appeal dismissed.

Pourvoi et pourvoi incident rejetés.

Solicitor for the appellant/respondent on crossappeal: Attorney General of Canada, Ottawa.

Procureur de l’appelant/intimé au pourvoi incident : Procureur général du Canada, Ottawa.

Solicitors for the respondents/appellants on
cross-appeal: Roy Elliott Kim O’Connor, Toronto.

Procureurs des intimés/appelants au pourvoi
incident : Roy Elliott Kim O’Connor, Toronto.

Solicitor for the intervener the Attorney General
of Ontario: Attorney General of Ontario, Toronto.

Procureur de l’intervenant le procureur général de l’Ontario : Procureur général de l’Ontario,
Toronto.

Solicitor for the intervener the Attorney General
of Quebec: Department of Justice, Sainte-Foy.

Procureur de l’intervenant le procureur général
du Québec : Ministère de la Justice, Sainte-Foy.

2007 SCC 10 (CanLII)

498

canada (p.g.)

c. hislop

499

Solicitor for the intervener the Attorney General
of Alberta: Alberta Justice, Edmonton.

Procureur de l’intervenant le procureur général
de l’Alberta : Alberta Justice, Edmonton.

Solicitors for the intervener Egale Canada Inc.:
Sack Goldblatt Mitchell, Toronto.

Procureurs de l’intervenante Egale Canada
Inc. : Sack Goldblatt Mitchell, Toronto.

2007 SCC 10 (CanLII)

[2007] 1 R.C.S.

[Indexed as: Ontario Human Rights Commission v. Christian
Horizons]

102 O.R. (3d) 267

2010 ONSC 2105

Ontario Superior Court of Justice,
Divisional Court,
Jennings, Lederman and Swinton JJ.
May 14, 2010

Human rights -- Discrimination -- Exemption -- Evangelical
Christian organization which ministered to persons with
developmental disabilities introducing Lifestyle and Morality
Statement which required [page268] that employees not engage in
homosexual relationships -- Claimant employed as support worker
at community living residence operated by organization -Complainant alleging that she was discriminated against on
basis of sexual orientation when she revealed to co-workers
that she was lesbian and that she was exposed to poisoned work
environment -- Human Rights Tribunal upholding claim
-- Tribunal erring in finding that organization could not
benefit from protection given by s. 24(1)(a) of Human Rights
Code as it was not primarily engaged in serving interests of
persons identified by their creed -- Organization viewing
provision of services to all developmentally disabled persons
as part of its religious mandate -- Second element of s. 24(1)
(a) satisfied -- Exception in s. 24(1)(a) not available to
organization as it failed to establish existence of bona fide
occupational qualification -- Organization never turning its
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Ontario Human Rights Commission et al. v. Christian
Horizons

Human rights -- Discrimination -- Remedies -- Evangelical
Christian organization which ministered to persons with
developmental disabilities introducing Lifestyle and Morality
Statement which required (among other things) that employees
not engage in homosexual relationships -- Complainant
discriminated against on basis of sexual orientation when she
revealed to co-workers that she was lesbian -- Human Rights
Tribunal imposing overbroad remedy when it ordered organization
to cease imposing Lifestyle and Morality Statement
-- Appropriate remedy to delete reference to same sex
relationships from Statement -- Tribunal also erring in
ordering organization to adopt anti-discrimination and antiharassment policy and training program -- Reasonable remedy
to require that organization develop policy and provide
training for its employees and managers that targets
discrimination on basis of sexual orientation.
The appellant was an Evangelical Christian organization which
ministered to persons with developmental disabilities. It
introduced a Lifestyle and Morality Statement ("L & M
Statement") into its contracts of employment, which provided
that it rejected various forms of conduct, including
"homosexual relationships", as being incompatible with
effective Christian counselling ideals, standards and values.
The complainant, a devout Christian, was employed as a support
worker in community living residence operated by the appellant.
She filed a complaint alleging that she was discriminated
against on the basis of sexual orientation and exposed to a
poisoned work environment after revealing to co-workers that
she had entered into a same sex relationship. The Human Rights
Tribunal found that the appellant could not benefit from the
protection given by s. 24(1)(a) of the Human Rights Code
because it was not primarily engaged in serving the interests
of Evangelical Christians. Rather, it was serving the interests
of people with developmental disabilities. The Tribunal held
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mind to reasonable necessity of qualification in question in
relation to performance of actual tasks of support worker
-- Finding that organization permitted existence of poisoned
workplace supported by evidence -- Human Rights Code, R.S.O.
1990, c. H.19, s. 24(1)(a).

Held, the appeal should be allowed in part.
The Tribunal erred in approaching the second element in s.
24(1)(a) of the Code from an objective standpoint. Section
24(1)(a) makes no reference to a public/private [page269]
distinction, and it is inappropriate to read one in. In
determining whether a particular group serves the interests of
its members, defined by a characteristic such as creed, one
must look to the purpose of the association. The language and
purpose of s. 24(1)(a) require an analysis of the nature of the
particular activity engaged in by a religious organization to
determine whether it is seen by the group as fundamentally a
religious activity. This must be followed by an assessment of
whether that activity furthers the religious purposes of the
organization and its members, thus serving the interests of the
members of the religious organization. The appellant viewed
providing service to all of the needy without discrimination as
part of its religious mandate. It was, in fact, primarily
engaged in serving the interests of persons identified by their
creed.
The Tribunal's conclusion that the appellant had failed to
establish a bona fide occupational qualification was
reasonable. The appellant never turned its mind to the
reasonable necessity of the qualification in question in
relation to the performance of the actual tasks of a support
worker. Support workers were not engaged in actively promoting
an Evangelical Christian way of life, and services were
provided to people with developmental disabilities of all
faiths and those without any faith.
The evidence supported the finding that the appellant
permitted the existence of a poisoned workplace. It did not
have in place an effective process or training program to
educate and combat any tendencies of employees to discriminate
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that s. 24(1)(a) was not available because the appellant had
chosen to serve the broader public sector. In the alternative,
the Tribunal found that the appellant had not satisfied the
bona fide occupational qualification requirement (the "BFOQ
requirement"). The appellant appealed.

There was no basis to interfere with the awards of general
and special damages. However, the Tribunal erred in imposing an
order directing the appellant to develop and adopt an antidiscrimination and anti-harassment policy and a training
program. That requirement was overreaching. A reasonable remedy
was to require the appellant to develop a policy and provide
training for its employees and managers that targets
discrimination on the basis of sexual orientation. An order to
cease imposing the L & M Statement as a condition of employment
was overbroad. It was only necessary to delete the reference to
same sex relationships.

Cases referred to
Brossard (Town) v. Quebec (Commission des droits de la
personne), [1988] 2 S.C.R. 279, [1988] S.C.J. No. 79, 53
D.L.R. (4th) 609, 88 N.R. 321, J.E. 88-1356, 18 Q.A.C. 164,
88 CLLC 17,031 at 16247, 12 A.C.W.S. (3d) 221; Caldwell v.
Stuart, [1984] 2 S.C.R. 603, [1984] S.C.J. No. 62, 15 D.L.R.
(4th) 1, 56 N.R. 83, [1985] 1 W.W.R. 620, 66 B.C.L.R. 398,
85 CLLC 17,002 at 16008 , 29 A.C.W.S. (2d) 2; Gould v. Yukon
Order of Pioneers, [1996] 1 S.C.R. 571, [1996] S.C.J. No. 29,
133 D.L.R. (4th) 449, 194 N.R. 81, J.E. 96-656, 72 B.C.A.C.
1, 18 B.C.L.R. (3d) 1, 37 Admin. L.R. (2d) 1; Parks v.
Christian Horizons (1992), 16 C.H.R.R. D/40 (Ont. Bd. Inq.),
consd
Other cases referred to
ADGA Group Consultants Inc. v. Lane (2008), 91 O.R. (3d) 649,
[2008] O.J. No. 3076, 295 D.L.R. (4th) 425, [2008] CLLC
230-037, 168 A.C.W.S. (3d) 112, 240 O.A.C. 333, 64 C.H.R.R.
D/132 (Div. Ct.); Alemu v. Canada, [1999] T.C.J. No. 125,
[1999] 2 C.T.C. 2245, 99 D.T.C. 714, 86 A.C.W.S. (3d) 820
(Tax Ct.); Bell ExpressVu Limited Partnership v. Rex,
[2002] 2 S.C.R. 559, [2002] S.C.J. No. 43, 2002 SCC 42,

2010 ONSC 2105 (CanLII)

against gays and lesbians. The Tribunal correctly held that
that infringement of the Code was not subject to the s. 24(1)
(a) exception, even if the exception had been found to
protect it if it imposed a discriminatory condition of
employment.

2010 ONSC 2105 (CanLII)

212 D.L.R. (4th) 1, 287 N.R. 248, [2002] 5 W.W.R. 1, J.E.
2002-775, 166 B.C.A.C. 1, 100 B.C.L.R. (3d) 1, 18 C.P.R.
(4th) 289, 93 C.R.R. (2d) 189, REJB 2002-30904, 113
A.C.W.S. (3d) 52; [page270] Danyluk v. Ainsworth Technologies
Inc., [2001] 2 S.C.R. 460, [2001] S.C.J. No. 46, 2001 SCC 44,
201 D.L.R. (4th) 193, 272 N.R. 1, J.E. 2001-1439, 149 O.A.C.
1, 34 Admin. L.R. (3d) 163, 10 C.C.E.L. (3d) 1, [2001] CLLC
210-033, 7 C.P.C. (5th) 199, 106 A.C.W.S. (3d) 460; Dunsmuir
v. New Brunswick, [2008] 1 S.C.R. 190, [2008] S.C.J. No. 9,
2008 SCC 9, 329 N.B.R. (2d) 1, 64 C.C.E.L. (3d) 1, 164
A.C.W.S. (3d) 727, EYB 2008-130674, J.E. 2008-547, [2008]
CLLC 220-020, 170 L.A.C. (4th) 1, 372 N.R. 1, 69 Imm. L.R.
(3d) 1, 291 D.L.R. (4th) 577, 69 Admin. L.R. (4th) 1, 95
L.C.R. 65, D.T.E. 2008T-223; Heintz v. Christian Horizons,
[2008] O.H.R.T.D. No. 21, 2008 HRTO 22, [2008] CLLC
230-017, 65 C.C.E.L. (3d) 218, 63 C.H.R.R. D/12 (H.R.T.);
McKenzie Forest Products Inc. v. Ontario (Human Rights
Commission) (2000), 48 O.R. (3d) 150, [2000] O.J. No. 1318,
185 D.L.R. (4th) 257, 131 O.A.C. 165, 21 Admin. L.R. (3d) 48,
1 C.C.E.L. (3d) 66, [2000] CLLC 230-035, 96 A.C.W.S. (3d)
449 (C.A.); Ontario (Human Rights Commission) v. Etobicoke
(Borough), [1982] 1 S.C.R. 202, [1982] S.C.J. No. 2, 132
D.L.R. (3d) 14, 40 N.R. 159, J.E. 82-193, 82 CLLC 17,005 at
1037, 13 A.C.W.S. (2d) 1; Ontario (Human Rights Commission)
v. London Monenco Consultants Ltd. (1992), 9 O.R. (3d) 509,
[1992] O.J. No. 1599, 94 D.L.R. (4th) 233, 57 O.A.C. 222,
43 C.C.E.L. 291, 92 CLLC 17,038 at 16382, 34 A.C.W.S. (3d)
1267 (C.A.); Rizzo & Rizzo Shoes Ltd. (Re) (1998), 36 O.R.
(3d) 418, [1998] 1 S.C.R. 27, [1998] S.C.J. No. 2, 154
D.L.R. (4th) 193, 221 N.R. 241, J.E. 98-201, 106 O.A.C. 1, 50
C.B.R. (3d) 163, 33 C.C.E.L. (2d) 173, 98 CLLC 210-006, 76
A.C.W.S. (3d) 894; Slaight Communications Inc. v. Davidson,
[1989] 1 S.C.R. 1038, [1989] S.C.J. No. 45, 59 D.L.R.
(4th) 416, 93 N.R. 183, J.E. 89-775, 26 C.C.E.L. 85, 89
CLLC 14,031 at 12247, 40 C.R.R. 100, 15 A.C.W.S. (3d) 132;
Syndicat Northcrest v. Amselem, [2004] 2 S.C.R. 551, [2004]
S.C.J. No. 46, 2004 SCC 47, 241 D.L.R. (4th) 1, 323 N.R. 59,
J.E. 2004-1354, 121 C.R.R. (2d) 189, 28 R.P.R. (4th) 1, 132
A.C.W.S. (3d) 170
Statutes referred to
Canadian Charter of Rights and Freedoms, s. 2(a)

APPEAL from a decision of the Ontario Human Rights Tribunal.

Barbara Grossman, Adrian Miedema and Christina Hall, for
appellant Christian Horizons.
Raj Dhir and Anthony D. Griffin, for respondent Commission.
Connie Heintz, in person. [page271]
William Sammon, for intervenor The Canadian Council of
Christian Charities.
Iain T. Benson, for intervenor Ontario Conference of Catholic
Bishops.
Peter Jervis and Tudor Carsten, for intervenor The
Evangelical Fellowship of Canada.
Cynthia Petersen and Charlene Wiseman, for intervenor Egale
Canada Inc.

2010 ONSC 2105 (CanLII)

Charter of Human Rights and Freedoms, R.S.Q. 1977, c. C-12, s.
20
Fair Employment Practices Act, 1951, S.O. 1951, c. 24, s. 2
[rep. S.O. 1961-62, c. 93, s. 19]
Human Rights Code, R.S.B.C. 1979, c. 186, s. 22 [rep. S.B.C.
1984, c. 22, s. 26]
Human Rights Code, R.S.O. 1990, c. H.19, ss. 5 [as am.], (1)
[as am.], 24(1)(a) [as am.], 41(1) [rep. S.O. 2006, c. 30,
s. 5]
Legislation Act, 2006, S.O. 2006, c. 21, Sch. F, s. 65 [as am.]
Ontario Human Rights Code, R.S.O. 1970, c. 318, s. 4(4)
Ontario Human Rights Code, R.S.O. 1980, c. 340, s. 4(7)
Rules and regulations referred to
Rules of Civil Procedure, R.R.O. 1990, Reg. 194, rule 13.01
Authorities referred to
Driedger, Elmer, Construction of Statutes, 2nd ed. (Toronto:
Butterworths, 1983)

[1] Christian Horizons appeals from a decision of the Human
Rights Tribunal of Ontario (the "Tribunal") dated April 15,
2008 [[2008] O.H.R.T.D. No. 21, 2008 HRTO 22 (H.R.T.)], in
which the Tribunal found that Christian Horizons was not
entitled to the special exemption provision in s. 24(1)(a) of
the Human Rights Code, R.S.O. 1990, c. H.19 (the "Code") and
upheld the complaint of Connie Heintz that she had been
discriminated against on the basis of sexual orientation.
[2] By order of December 22, 2008, Aston J. granted
intervenor standing to Egale Canada Inc. ("Egale"), The
Evangelical Fellowship of Canada and The Canadian Council of
Christian Charities. The Ontario Conference of Catholic Bishops
was granted standing as an added party under rule 13.01 [of the
Rules of Civil Procedure, R.R.O. 1990, Reg. 194]. Each
intervenor filed a factum and made helpful submissions to the
court.
[3] The Canadian Council of Christian Charities filed a
notice of constitutional question on the hearing of this
appeal, challenging the validity of ss. 24(1)(a) and 41(1)(a)
of the Code. Christian Horizons did not serve any notice of
constitutional question, and no constitutional challenge had
been argued before the Tribunal. We refused to hear submissions
on the constitutional question raised for the first time by an
intervenor at this appellate level.
Factual Summary
[4] Christian Horizons was founded in 1965 with the goal of
creating an organization to minister to individuals with
developmental disabilities within an Evangelical Christian
environment. It presently operates more than 180 residential
homes in Ontario as well as camping and day programs, employing
more than 2,500 staff and caring for more than 1,400 persons.
Christian Horizons believes that it is an Evangelical Christian
ministry providing an opportunity for Evangelical Christians to
come together in order to reach out and assist historically
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BY THE COURT:-Introduction

[5] In its reasons, reported at [2008] O.H.R.T.D. No. 21, 65
C.C.E.L. (3d) 218 (H.R.T.), the Tribunal noted that most of the
relevant evidence was not in dispute. It made the following
findings with respect to the organization of Christian Horizons
and the work it carried out (references to the paragraph
numbers used by the Tribunal) [at paras. 10, 39, 44, 47,
52-54].
Christian Horizons identifies as a religious organization.
It considers its work of supporting and caring for
individuals with developmental disabilities as Christian
ministry. Its core values are based on the sincere belief
that Christians may be called to do God's work, and live out
what they perceive as a Biblical mandate to care for the
poor, the vulnerable and the marginalized in society. In so
doing, they will wish to come together with others of common
faith. It believes that if the organization, as a religious
organization, is not able to ensure that everyone who is part
of the ministry, members and employees alike, adhere to the
core faith beliefs, then the organization will lose its
unique character, and will eventually die. For Christian
Horizons, this case goes to its very identity and existence.
. . . . .
Christian Horizon's policy manual sets out the
organization's Mission, its Value Statement and the Doctrinal
Statement. It reads, in part:
As Christians, possessing a personal faith in Jesus Christ
as Lord and Saviour, we wish to further the aims of
Christian Horizons in a true spirit of Love and compassion,
combined with a genuine concern for the needs of those whom
we will serve seeking to do all for the glory of God. The
employees of Christian Horizons subscribe to the following
doctrinal statement:
1. The Holy Scriptures as originally given by God are
divinely inspired, infallible, entirely trustworthy
and the only supreme authority in all matters of
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[page272] disadvantaged and marginalized people. It has
always hired only Evangelical Christians to staff its programs.

3.

4.

5.

6.

7.

Since the opening of the first home in 1976, Christian
Horizons has gone through a period of significant growth, and
now operates over 180 residences across Ontario. Part of the
impetus for expansion was the view that there was a broad
need to support Christian families who sought a distinctively
Christian option for residential care. Coincident, and
perhaps more important, was the move by the government to
close its large institutions, and provide care and support
for individuals with developmental disabilities in communitybased residences. As an organization which identified as
Evangelical Christian, Christian Horizons' members and
leadership felt a deep calling to meet the needs of
individuals who were disabled, regardless of the faith
background of those individuals or their families.
. . . . .
In addition, Christian Horizons has always sought to
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2.

faith and conduct.
Only one God eternally existent in three Persons:
Father Son and Holy Spirit.
Our Lord Jesus Christ, God manifest in the flesh -His virgin birth, His sinless human life, His
bodily resurrection, His divine miracles, His
ascension, His mediatorial work, and His personal
return in power and glory.
The salvation of lost and sinful man through the
shed blood of the Lord Jesus Christ and
regeneration by the Holy Spirit by faith apart from
works.
The Holy Spirit whose indwelling the believer is
enabled to live a holy life to witness and work for
the Lord Jesus Christ.
The resurrection of both the saved and the lost;
that they are saved unto the resurrection of Life,
and that they are lost unto the resurrection of
Life, and that they are lost unto the resurrection
of damnation. [page273]
The unity of spirit of all true believers, the
Church, the Body of Christ.
. . . . .

A number of members and employees of Christian Horizons
testified how they saw their work as Christian ministry, and
how the work could not be separated from their spiritual
beliefs. While the Commission and Ms. Heintz disputed that
religion and spirituality were necessarily infused with the
daily tasks of providing residential and support services to
the residents, it was not disputed that many members and
staff felt a deep calling as Christians to be involved with
Christian Horizons, and they drew upon their faith commitment
to support their work. Indeed, Ms. Heintz testified that she
chose to work at Christian Horizons because she felt called
by God to do Christian ministry.
. . . . .
Christian Horizons is the largest single community living
service provider in the province, though it is not the
largest in any one area of the province. It receives
approximately $75 million annually, and provides services and
support to approximately 1400 individuals with developmental
disabilities.
(Emphasis added)
[6] In 1992, following a direction from an Ontario Board of
Inquiry (the Tribunal's former name) in Parks v. Christian
Horizons (1992), 16 C.H.R.R. D/40 (Ont. Bd. Inq.), Christian
Horizons determined to create a statement of the lifestyle
requirements that reflected its religious nature and that would
be applicable to all its employees. After consultation with its
employees, its board of directors approved a Lifestyle and
[page274] Morality Statement ("L & M Statement"), which
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maintain the Christian character of all its residences. New
residences are opened with a religious dedication service,
many daily activities are centred on prayer and Bible
reading. Christian Horizon's information and promotional
materials clearly indicate that it identifies as a Christian
organization, and that its residential programs seek to
establish a "Christian home environment" for its residents.
This Christian identity has also always been made clear to
its government funders.
. . . . .

Staff conduct should comply with Christian Horizons' policies
where stated, endorse the Christian commitment of the
membership and be a positive example for the people we serve.
Each staff person teaches by example, therefore, they may not
use tobacco or alcoholic beverages or be perceived as
endorsing their use, while being observed by our clients.
Further, such conduct is strongly discouraged for the health
and well-being of the staff. Similarly, we hold life to be
sacred and the family model as endorsed by Jesus as
fundamental.
While not limiting examples in inappropriate behaviour deemed
to be contrary to the teaching of Jesus and His followers as
recorded in the New Testament, Christian Horizons does reject
conduct such as:
1. extra-marital sexual relationships (adultery)
2. pre-marital sexual relationships (fornication)
3. reading or viewing pornographic material
4. homosexual relationships
5. theft, fraud
6. physical aggression
7. abusive behaviour
8. sexual assault/harassment
9. lying and deceit
10. the use of illicit drugs
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would be included in all employment contracts. The L & M
Statement, as set out in para. 68 of the Tribunal's reasons,
reads as follows:
PERSONAL LIFESTYLE AND MORALITY STANDARDS
EXPECTED OF STAFF

[7] In 1995, the complainant, Ms. Heintz, began employment as
a support worker at a community living residence operated by
Christian Horizons. Her duties included providing care and
support for individuals who have developmental disabilities in
a residential home environment. She signed contracts, including
the L & M Statement, in 1995 and again in 1996. Ms. Heintz has
a deep Christian faith and has trained in Christian ministry
and Christian counselling. She participated in religious
activities at Christian Horizons.
[8] Four years after beginning her employment with Christian
Horizons, Ms. Heintz came to an understanding of her sexual
orientation and entered into a same sex relationship in October
1999. In April 2000, she advised two co-workers of her
relationship and subsequently, in answer to a question put by
her [page275] supervisor, agreed that she was in a same sex
relationship. Discussions ensued between Ms. Heintz and persons
at Christian Horizons. She was offered counselling to restore
her to a state of compliance with the L & M Statement.
[9] In June 2000, a co-worker complained of harassment at the
hands of Ms. Heintz. There was an inquiry, and Ms. Heintz was
issued with a letter of discipline that stated in part "if you
fail to change your attitude and improve your performance, we
have no alternative but to recommend termination of your
employment".
[10] Ms. Heintz met with officials of Christian Horizons to
discuss the discipline letter on July 27, 2000. She testified
at the hearing before the Tribunal that by the end of August,
she had become stressed and unable to function properly at
work. On her doctor's advice, she went on medical leave
effective August 28, 2000, and on September 22, 2000, she
resigned from her employment.
[11] On January 22, 2001, Ms. Heintz filed a complaint with
the Commission against Christian Horizons and her supervisor,
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as being incompatible with effective Christian counselling
ideals, standards and values.

[12] Section 5(1) of the Code confers a right to equality in
employment in the following terms:
5(1) Every person has a right to equal treatment with
respect to employment without discrimination because of race,
ancestry, place of origin, colour, ethnic origin,
citizenship, creed, sex, sexual orientation, age, record of
offences, marital status, family status or disability.
[13] This right is not infringed if an institution comes
within s. 24(1)(a), which reads:
24(1) The right under section 5 to equal treatment with
respect to employment is not infringed where,
(a) a religious, philanthropic, educational, fraternal
or social institution or organization that is
primarily engaged in serving the interests of
persons identified by their race, ancestry, place
of origin, colour, ethnic origin, creed, sex, age,
marital status or disability employs only, or gives
preference in employment to, persons similarly
identified if the qualification is a reasonable and
bona fide qualification because of the nature of
the employment[.] [page276]
The Decision of the Tribunal
[14] The main issue before the Tribunal was whether Christian
Horizons could benefit from the protection given by s. 24(1)(a)
of the Code. A secondary and discrete issue was whether
Christian Horizons permitted a poisoned work environment that
fostered discrimination against Ms. Heintz because of her
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Ms. Girling, alleging that she had been discriminated against
on the basis of her sexual orientation and had been exposed to
a poisoned work environment. The Commission referred the
complaint to the Tribunal in June 2004. A hearing began on
April 3, 2006, concluding after 40 days on May 29, 2007. At the
conclusion of its case, the Commission, joined by Ms. Heintz,
agreed to withdraw all complaints against Ms. Girling. The
decision under appeal was delivered on April 15, 2008.
Relevant Legislation

[15] Christian Horizons conceded that it was discriminating
against Ms. Heintz contrary to the Code unless it came within
s. 24(1)(a). In dealing with the primary issue, the Tribunal
held that in order for Christian Horizons to claim the benefit
of s. 24(1)(a) of the Code, it had the onus to prove that
(1) it is a religious organization;
(2) it is primarily engaged in serving the interests of people
identified by their creed and employs only people similarly
identified; and
(3) the restriction in employment to persons similarly
identified by creed is a reasonable and bona fide
qualification because of the nature of the employment (the
"BFOQ requirement").
[16] The Tribunal found that the first requirement was
satisfied. In dealing with the second requirement, the Tribunal
found that while Christian Horizons provides opportunities for
Evangelical Christians to live out a religious calling, the
totality of the evidence and a plain reading of s. 24(1)(a) led
to the conclusion that it was not primarily engaged in serving
the interests of Evangelical Christians. Rather, it was serving
the interests of people with developmental disabilities
(reasons, at para. 160). Therefore, it could not claim the
exemption in s. 24(1)(a).
[17] In the alternative, with respect to the third
requirement, the Tribunal found that in adopting the
qualification on employment imposed by the L & M Statement, "no
real effort was made to examine whether the requirement was in
fact reasonably necessary or whether the employment could be
performed without the discriminatory restrictions" (reasons, at
para. 161). Therefore, it had not satisfied the BFOQ
requirement.
[18] The Tribunal also found that Christian Horizons had
created a poisoned work environment in its treatment of Ms.
Heintz after it became known that she was lesbian.
[19] The Tribunal made a number of remedial orders (reasons,
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sexual orientation.

[20] The Tribunal also made orders of a systemic nature as
follows [at para. 286]:
2. The respondent Christian Horizons shall develop and adopt
an anti-discrimination and an anti-harassment policy as well
as a human rights training program for all employees and
managers within six months from the date of the decision.
3. The respondent, Christian Horizons, shall cease and desist
from imposing the Lifestyle and Morality Statement as a
condition of employment. The effect of this order is stayed
for a period of 8 months from the date of this decision, or
for such longer period as the Tribunal may direct.
4. Within 30 days of the date of this decision, the
respondent, Christian Horizons, must commence a review of its
employment policies, in consultation with the Commission, to
ensure that such policies comply with the Code.
5. No later than six months from the date of this decision,
the respondent, Christian Horizons shall submit a report to
the Tribunal outlining the steps it proposes to take to
ensure that its employment policies are in compliance with
the Code, including a time frame for implementation.
6. At least 30 days prior to the submission of its proposal
to the Tribunal the respondent, Christian Horizons, shall
provide its proposal to the Commission and Ms. Heintz.
7. The Commission and Ms. Heintz are entitled to make
submissions to the Tribunal on the respondent's proposal. The
submissions will be provided to the Tribunal within 30 days
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at para. 286). It ordered Christian Horizons to pay $8,000 in
damages for the application of the discriminatory employment
[page277] policy and $10,000 for the poisoned work
environment, as well as $5,000 for the wilful and reckless
infliction of mental anguish arising from the poisoned work
environment. As well, it ordered special damages for wages and
benefits that Ms. Heintz would have received between September
23, 2000 and July 12, 2002.

[21] The parties are agreed that the standard of review on
general questions of law and statutory interpretation of the
Code is correctness, and that the standard of review of the
Tribunal's findings of fact and the application of law to those
findings of fact is one of reasonableness.
[22] In applying the reasonableness standard, we must be
concerned "with whether the decision falls within a range of
possible, acceptable outcomes which are defensible in respect
of the facts and law". Our role is to determine whether the
Tribunal's findings of fact had "some basis in the evidence" to
support the findings (Dunsmuir v. New Brunswick, [2008] 1
S.C.R. 190, [2008] S.C.J. No. 9, at para. 47; ADGA Group
Consultants Inc. v. Lane (2008), 91 O.R. (3d) 649, [2008] O.J.
No. 3076 (Div. Ct.), at para. 76). [page278]
The Key Issues
[23] The following issues are raised on this appeal:
(1) Did the Tribunal err in its interpretation of s. 24(1)(a)
of the Code?
(2) Was the Tribunal's decision rejecting the reasonable and
bona fide occupational defence reasonable?
(3) Was there evidence to support the finding that Christian
Horizons permitted the existence of a poisoned workplace?
(4) Was the remedy reasonable?
Issue No. 1: Did the Tribunal Err in its Interpretation of S.
24(1)(a) of the Code?
Overview
[24] Subsection 5(1) of the Code confers a right to equal
treatment with respect to employment without discrimination on
specified grounds, which include creed and sexual orientation.
As noted above, s. 24(1)(a) provides an exception to s. 5 and
reads as follows:
24(1) The right under section 5 to equal treatment with
respect to employment is not infringed where,
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of receipt of the respondent's proposal.
The Standard of Review

[25] The parties agree, and the Tribunal held, that in order
for s. 24(1)(a) to be available to the appellant, it must be
determined that
(1) Christian Horizons is a "religious organization";
(2) Christian Horizons is "primarily engaged in serving the
interests of persons identified by" their creed and employs
only people who are similarly identified; and
(3) religious adherence is a reasonable and bona fide
qualification because of the nature of the employment.
[page279]
[26] The Tribunal held that the appellant satisfied the first
element, in that it was a religious organization. For the
reasons given by the Tribunal, that conclusion was clearly
correct (see, for example, Alemu v. Canada, [1999] T.C.J. No.
125, 99 D.T.C. 714 (Tax Ct.), at paras. 25, 26 and 32).
[27] However, the Tribunal held that the second and third
elements were not satisfied. At the heart of this appeal is
whether Christian Horizons is "primarily engaged" in serving
the interests of persons identified by their creed. If so, is
religious adherence that involves refraining from same sex
relationships a reasonable and bona fide qualification for
support workers in the Christian Horizons' homes for people
with developmental disabilities?
[28] In considering the second element, the Tribunal relied
on the plain meaning of the words of s. 24(1)(a) (reasons, at
para. 155), concluding that Christian Horizons could invoke s.
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(a) a religious, philanthropic, educational, fraternal
or social institution or organization that is
primarily engaged in serving the interests of
persons identified by their race, ancestry, place
of origin, colour, ethnic origin, creed, sex, age,
marital status or disability employs only, or gives
preference in employment to, persons similarly
identified if the qualification is a reasonable and
bona fide qualification because of the nature of
the employment[.]
(Emphasis added)

I accept that as a religious organization, it provides
opportunities for persons who identify as Evangelical
Christian to come together to live out a deeply felt
religious calling, either as members, volunteers or
employees, and in this way the organization serves the
interests of persons identified by a common creed. But the
totality of the evidence, whether viewed subjectively or
objectively, and a plain reading of s. 24(1)(a), does not
support finding that Christian Horizons is primarily engaged
in serving the interests of persons who are adherents to its
articles of faith as expressed in the Doctrinal Statement and
the Lifestyle and Morality Statement.
[29] Earlier, the Tribunal found the following (reasons, at
paras. 140-41):
Without in any way denying the sincerity of belief, the
success of the organization in infusing religious commitment
into the work, and the positive effect this religious
commitment has on the quality of care, it is nonetheless
clear that the primary object and mission of Christian
Horizons is to provide care and support for individuals who
have developmental disabilities, without regard to their
creed. Its Letters Patent demonstrate this mission, its
Constitution and By-laws demonstrate this mission, and the
evidence of the staff and directors of Christian Horizons who
testified in this case demonstrate this mission.
The primary undertaking of Christian Horizons, the
operation of community living programs, has as its main
purpose, the provision of residential support services for
persons with disabilities regardless of their faith
background. That is its main activity. [page280]
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24(1)(a) "only to the extent the group is engaged in serving
the interests of persons who are identified by one of the
proscribed grounds of discrimination" (reasons, at para. 157).
The Tribunal held that s. 24(1)(a) was not available because
Christian Horizons has chosen to serve the broader public
sector (reasons, at para. 160):

[The Legislature] has determined that where the organization
is primarily engaged in serving the interests of its members
or its community of co-religionists, it will be granted
freedom to restrict hiring to members of its faith, subject
to the qualification being reasonable and bona fide. Where,
however, it branches out into the public realm, where the
nature and primary purpose of its activity creates a
relationship with the broader public, its rights are then
limited, and, as pertaining to the social activity of
employment, it cannot infringe on the fundamental rights of
others.
[31] In reaching its decision, the Tribunal departed from the
interpretation of the special employment exception given in
Parks, supra, the earlier case involving Christian Horizons. In
Parks, the Board of Inquiry held that Christian Horizons was
primarily serving two sets of interests: the Evangelical
Christian interests of its founding and current executive,
personnel and membership and the interests of the residents of
the group homes and their parents and guardians (at p. D/48).
Therefore, Christian Horizons could claim the protection of the
special employment exception. However, the Board went on to
find that Christian Horizons had not established that its
prohibition on common law relationships was a bona fide
occupational qualification. Parks was upheld on appeal to the
Divisional Court; however, the court did not refer to the
Board's conclusion that Christian Horizons served two interests
(unreported endorsement, 1993).
Issue estoppel and abuse of process
[32] As a preliminary matter in this proceeding, Christian
Horizons argued that the Tribunal erred in failing to find
issue estoppel or abuse of process, given that Parks had
determined the issues of whether Christian Horizons is a
religious organization and whether it is primarily engaged in
serving the interests of persons identified by their creed.
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[30] The Tribunal explained its understanding of the policy
choice in s. 24(1)(a) (reasons, at para. 158):

[34] In this case, although the Commission was a party to the
earlier proceedings and the current proceedings, Ms. Heintz was
not a party in the earlier proceedings. The appellant argues
that she is a privy of the Commission, as her interests are the
same. [page281] While she had separate counsel at the
commencement of the proceeding, the Commission counsel began
representing her, as well, from about the mid-point in the
hearing.
[35] In our view, the Tribunal did not err in finding that
issue estoppel does not apply. Ms. Heintz is an independent
party to these proceedings, and she was not a party to the
earlier proceedings (see McKenzie Forest Products Inc. v.
Ontario (Human Rights Commission) (2000), 48 O.R. (3d) 150,
[2000] O.J. No. 1318 (C.A.), at para. 34). Therefore, the
first element of the test is not met.
[36] Similarly, the test for abuse of process is not met, as
it has not been shown that this proceeding would violate
principles of fundamental fairness or be oppressive or
vexatious.
[37] The Tribunal concluded that even if Christian Horizons
had established the elements for issue estoppel, the Tribunal
would exercise its discretion to hear the complaint for a
number of reasons: the length of time between the Parks
decision and the current proceeding, including developments in
the jurisprudence and changes in Christian Horizons; concerns
of fairness to Ms. Heintz; the importance of the legal issues;
and the Tribunal's serious doubts about the correctness of the
Parks decision. We would defer to the Tribunal's exercise of
discretion, particularly given concerns of fairness to Ms.
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[33] For issue estoppel to apply, the parties to the earlier
proceeding or their privies must be the same as those in the
current proceeding, and the same question must have been
decided in the earlier proceeding (Danyluk v. Ainsworth
Technologies Inc., [2001] 2 S.C.R. 460, [2001] S.C.J. No. 46,
at para. 25). Even if the criteria for issue estoppel are
satisfied, the decision maker has discretion whether or not to
apply the doctrine (Danyluk, at para. 33).

Heintz and the developments in the jurisprudence in the years
since Parks was decided.

[38] Christian Horizons argued that the Tribunal failed to
consider the appropriate principles of statutory
interpretation, enunciated by the Supreme Court of Canada in a
number of decisions:
Today there is only one principle or approach, namely, the
words of an Act are to be read in their entire context and in
their grammatical and ordinary sense harmoniously with the
scheme of the Act, the object of the Act, and the intention
of Parliament.
(Bell ExpressVu Limited Partnership v. Rex, [2002] 2 S.C.R.
559, [2002] S.C.J. No. 43, at para. 26, quoting Elmer Driedger,
Construction of Statutes, 2nd ed. (Toronto: Butterworths,
1983).)
Christian Horizons argued that had the Tribunal applied the
correct approach, considering the objectives and purpose of the
legislation, it should have concluded that Christian Horizons
primarily serves the interests of persons identified by their
creed.
[39] The standard of review with respect to questions of law
is correctness. However, the Commission argued that the
decision of the Tribunal turned on an application of the
legislative [page282] provision to the facts of this case. As
the Tribunal made evidentiary findings about Christian
Horizons' primary activity in order to support its conclusion
that the section did not apply, the Commission argued that this
court should defer to the Tribunal, unless those findings are
unreasonable.
[40] In our view, the standard of review is correctness. We
are not dealing here only with an evidentiary determination,
but with the proper approach to the interpretation and
application of s. 24(1)(a).
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The interpretation of s. 24(1)(a)

The wording of the provision
[42] The Tribunal emphasized the plain meaning of the words
of s. 24(1)(a), an approach that the Commission and Egale
supported on this appeal. However, the Supreme Court of Canada
has made it clear that the wording of a provision is but one of
a number of considerations in statutory interpretation (Rizzo
& Rizzo Shoes Ltd. (Re) (1998), 36 O.R. (3d) 418, [1998] 1
S.C.R. 27, [1998] S.C.J. No. 2, at para. 21). The exercise of
statutory interpretation requires, as well, consideration of
the scheme of the whole Act and the object and intention of the
legislature.
[43] Egale supported the Tribunal's determination that s.
24(1)(a) is not available to religious organizations that are
engaged in "public life" because such organizations are no
longer "primarily" serving the interests of their creed. Egale
argued that that the provision is meant to exempt religious
organizations from s. 5 of the Code only if the religious
organization is serving a particular religious community.
Because Christian Horizons is fully engaged in the public life
of the province, it is no longer primarily serving Christian
interests and cannot invoke s. 24(1)(a).
[44] Like Egale, the Tribunal adopted a public/private
distinction when it stated (at para. 158):
[W]here the nature and primary purpose of [a religious
organization's] activity creates a relationship with the
broader public, its rights are then limited, and, as
pertaining to the social activity of employment, it cannot
infringe on the fundamental rights of others.
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[41] In the interpretation of s. 24(1)(a), the key question
is the proper perspective from which to determine whether a
religious institution is primarily engaged in serving the
interests of a group defined by creed: from the perspective of
the group (as the appellant and a number of Christian
intervenors urge) or from the perspective of those whose needs
are served (the Tribunal's perspective, as seen in the reasons,
at para. 132).

[46] In fact, the majority decision in Gould did not rely on
this provision. More importantly, the words of s. 24(1)(a) make
no reference to a public/private distinction, and it is
inappropriate to read one in.
The legislative history
[47] Both the Commission and Egale referred the court to the
legislative history of the special employment provisions,
arguing that this showed a narrowing of the religious exemption
over the years.
[48] Anti-discrimination legislation in Ontario has included
special exceptions for religious groups since 1951. The Fair
Employment Practices Act, 1951, S.O. 1951, c. 24 did not apply
to any "exclusively religious" organization not operated for
profit or to "any organization that is operated primarily to
foster the welfare of a religious or ethnic group and that is
not operated for private profit" (s. 2).
[49] That exemption was narrowed in the Ontario Human Rights
Code, R.S.O. 1970, c. 318, which provided, in s. 4(4), that the
prohibition on discrimination in employment did not apply to
certain organizations, including an exclusively religious
organization not operated for private profit or "to any
organization that is operated primarily to foster the welfare
of a religious or ethnic group" not operated for private profit
-- provided that race, colour, creed, nationality, ancestry or
place of origin is a reasonable occupational qualification.
[50] This provision was further amended in the Ontario Human
Rights Code, R.S.O. 1980, c. 340, as follows:
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[45] Egale made reference to Gould v. Yukon Order of
Pioneers, [1996] 1 S.C.R. 571, [1996] S.C.J. No. 29 in support
of its argument for a public/private distinction. However, the
legislation [page283] under consideration in that case
expressly prohibited discrimination by an organization or
institution [at para. 2] "when offering or providing services,
goods, or facilities to the public".

[51] Section 24(1)(a), quoted above, has dropped the
exemption for an "exclusively religious" organization not
operated for private profit. The inquiry is now twofold in a
case such as the present one: is an organization a religious
organization, and is it [page284] primarily engaged in serving
the interests of persons identified by their creed? If so, a
religious qualification for employment must be a reasonable and
bona fide qualification because of the nature of the
employment.
[52] Thus, the legislative history shows that the legislature
has, over the years, narrowed the exception from the equal
employment provision in s. 5 for religious institutions.
Nevertheless, there has been a long-standing legislative
decision to provide an exception for religious organizations,
now if they are primarily engaged in serving the interests of
their religious community, where the restriction is reasonable
and bona fide because of the nature of the employment.
The French version of the provision
[53] Christian Horizons found support for its argument that
the focus should be on the purpose or perspective of the
religious group from the French version of the provision.
According to s. 65 of the Legislation Act, 2006, S.O. 2006, c.
21, Sch. F, the English and French versions of Acts and
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4(7) The provisions of this section relating to limitation
or preference in employment because of race, creed, colour,
age, sex, marital status, nationality, ancestry or place of
origin do not apply to an exclusively religious,
philanthropic, educational, fraternal, or social organization
that is not operated for private profit, or to any
organization that is operated primarily to foster the welfare
of a religious or ethnic group and that is not operated for
private profit where in any such case race, creed, colour,
age, sex, marital status, nationality, ancestry or place of
origin is a bona fide occupational qualification and
requirement.
(Emphasis added)

[54] The French version reads:
24(1) Ne constitute pas une atteinte au droit, reconnu
l'article 5, un traitement gal en matire d'emploi le
fait:
(a) qu'un organisme ou un groupement religieux,
philanthropique, ducatif, de secours mutuel ou
social dont le principal objectif est de servir les
intrts de personnes identifies par la race,
l'ascendance, le lieu d'origine, la couleur,
l'origine ethnique, la croyance, le sexe, l'age,
l'tat matrimonial ou un handicap n'emploie que des
personnes ainsi identifies ou leur accorde la
prfrence si cette qualit requise est exige de
faon raisonnable et de bonne foi compte tenu de la
nature de l'emploi;
(Emphasis added)
[55] The French version focuses on the principal objective of
the religious organization, because it requires a determination
as to whether the principal objective of the organization is to
serve those identified by creed. In contrast, the English
version appears to focus on the interests being served without
explicit reference to purpose or objective.
[56] Christian Horizons submits, and we agree, that the
French version suggests that the proper approach to the
interpretation of the section is to focus on the subjective
purpose of [page285] the group. In the case of a religious
group providing charitable services, the question to be
determined is whether its principal objective is to serve a
religious calling or mission in carrying out this work.
The purpose of the provision
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regulations enacted in both languages are equally
authoritative. Christian Horizons argues that the French
version shows more clearly than the English version that one is
to consider the objectives of the religious group in
determining whether the second element of the special
employment provision is satisfied.

[58] In Caldwell v. Stuart, [1984] 2 S.C.R. 603, [1984]
S.C.J. No. 62, the Supreme Court interpreted s. 22 of the
former Human Rights Code, R.S.B.C. 1979, c. 186 of British
Columbia, which read:
22. Where a charitable, philanthropic, educational,
fraternal, religious or social organization or corporation
that is not operated for profit has as a primary purpose the
promotion of the interests and welfare of an identifiable
group or class of persons characterized by a common race,
religion, age, sex, marital status, political belief, colour,
ancestry or place of origin, that organization or group shall
not be considered as contravening this Act because it is
granting a preference to members of the identifiable group or
class of persons.
[59] In Brossard (Town) v. Quebec (Commission des droits de
la personne), [1988] 2 S.C.R. 279, [1988] S.C.J. No. 79, the
Supreme Court dealt with the application of s. 20 of the Quebec
Charter of Human Rights and Freedoms, R.S.Q. 1977, c. C-12 (as
it then read):
20. A distinction, exclusion or preference based on the
aptitudes or qualifications required in good faith for an
employment, or justified by the charitable, philanthropic,
religious, political or educational nature of a non-profit
institution or of an institution devoted exclusively to the
well-being of an ethnic group, is deemed non-discriminatory.
[60] In both cases, the Supreme Court rejected an argument
that such provisions should be construed narrowly as rights
limiting sections (Caldwell, at p. 626 S.C.R.; Brossard, at
para. 99). Rather, these provisions were characterized as
having a dual purpose: they both confer rights on some persons
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[57] Ultimately, in interpreting this provision, one must ask
its purpose. Assistance in determining the purpose is to be
found in two decisions of the Supreme Court of Canada
interpreting comparable provisions from British Columbia and
Quebec legislation.

In my view, this branch of s. 20 was designed to promote the
fundamental right of individuals to freely associate in
groups for the purpose of expressing [page286] particular
views or engaging in particular pursuits. Its effect is to
establish the primacy of the rights of the group over the
rights of the individual in specified circumstances. Rather
than adopting a liberal or a restrictive interpretation of
the second branch, I shall therefore endeavour to give the
expressions "nonprofit institution" and "political nature"
their ordinary meaning, using the traditional rules of
statutory interpretation.
[61] Beetz J. repeated this conclusion (at para. 117):
As I noted earlier, I believe the second branch of s. 20 is
designed to promote the fundamental freedom of individuals to
associate in groups, for the purpose of expressing particular
views or engaging in particular pursuits, and for those
individuals not to be inhibited, in so doing, by the antidiscriminatory norm.
He went on to emphasize that there are restrictions on an
institution that wishes to give preference to members of its
group -- for example, Catholic schools invoking the Quebec
Charter -- as the institution must still show that the
preference is justified by the religious or educational nature
of the group.
[62] Beetz J. also observed that other provinces, such as
Ontario, had included special employment provisions in their
human rights legislation. While the wording of each provision
differed, each had a similar purpose: namely, to protect the
fundamental freedom of association of individuals to join in a
group or organization for specified purposes (Brossard, at
paras. 124 and 132).
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and limit the rights of others in situations where the section
applies (Caldwell, at p. 626 S.C.R.; Brossard, at para. 100).
They are meant to protect the right to associate and to promote
certain types of association, including religion. As Beetz J.
stated (Brossard, at para. 100):

[64] The problem with the approach adopted by the Tribunal in
this case is that it ignores the purpose of the special
exemption provision -- to confer a right to associate on
certain groups so that they can join together to express their
views and carry out their joint activities. It follows that in
determining whether a particular group serves the interests of
its members, defined by a characteristic such as creed in the
present case, one must look to the purpose of the association.
[65] The appellant and the Christian intervenors in this
appeal all argued that the Tribunal's interpretation will lead
to an absurd result that could not have been intended by the
legislature, given the inclusion of the special employment
provision in the Code. If the Tribunal is correct, religious
organizations like Christian Horizons or a religious group
offering to feed the hungry will be unable to rely on s. 24(1)
(a) if they minister to individuals regardless of their
religious beliefs. Such an organization [page287] could not
require even its senior officers, who constitute the
organization's directing mind, to be adherents to its religious
beliefs. They submit that the legislature could not have
intended to put out of business religious organizations that
minister to the disadvantaged as an expression of their
religious faith.
[66] We agree with the appellant and Christian intervenors on
this point. In the interpretation of statutes, the courts can
consider the likely results or effects of different
interpretations of the language. It is "a well established
principle of statutory interpretation that the legislature does
not intend to produce absurd consequences" (Rizzo, supra, at
para. 27). If the Tribunal's strict, plain language approach is
correct, a religious institution will not be able to rely on s.
24(1)(a) in order to argue that religious adherence is a bona
fide qualification, even with respect to those directing a
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[63] Again and again, Beetz J. emphasized that one looks to
the primary purpose of the organization or institution to
determine whether it means to serve or promote the interests
and welfare of an identifiable group characterized by a common
ground in the exemption provision (see, e.g., para. 130).

[67] The legislature must be taken to have known of the long
history of assistance to the disadvantaged offered by religious
groups in Canada, which have not imposed a requirement of
religious membership or adherence on recipients. Therefore, an
interpretation of s. 24(1)(a) that respects this historic role
is the better one and consistent with the purpose of the
exemption, as described in Brossard, supra.
Interpretation in light of Charter values
[68] Where there is genuine ambiguity in a statute, Canadian
Charter of Rights and Freedoms values can be used as an
interpretive principle (Bell ExpressVu, supra, at para. 62). In
this case, there is ambiguity in the words of s. 24(1)(a),
especially when the French and English versions are read
together. Two human rights tribunals interpreting the section
in application to Christian Horizons have given the section
different meanings.
[69] Where there is ambiguity, the courts should interpret
legislation to accord with the Charter, as it is presumed that
the legislature has enacted laws in accordance with the Charter
(Slaight Communications Inc. v. Davidson, [1989] 1 S.C.R.
1038, [1989] S.C.J. No. 45, at para. 90).
[70] Here, the Tribunal failed to consider the impact of its
narrow interpretation of the second element of s. 24(1)(a) on
the rights and freedoms of members of religious organizations,
despite the guarantee of freedom of religion in s. 2(a) of the
Charter. Moreover, the approach of the Tribunal failed to give
[page288] effect to the directive from the Supreme Court of
Canada that the right to freedom of religion should be
considered from the perspective of the religious minority whose
rights are infringed (Syndicat Northcrest v. Amselem, [2004] 2
S.C.R. 551, [2004] S.C.J. No. 46, at paras. 43-46).

2010 ONSC 2105 (CanLII)

religious missionary or charitable activity, if the activity is
offered to those outside the particular faith community. In
effect, the religious character of the charitable mission would
be rendered impossible if the mission served individuals
outside of the faith group.

[72] In the case of the members of Christian Horizons, the
charitable work they do is an exercise of their religious
beliefs and values. The Tribunal's interpretation of s. 24(1)
(a) has the effect of severely restricting the manner in
which that religious activity will be carried out, as the
Tribunal's interpretation would require them to confine their
charitable work to members of their faith group, when they see
their religious mandate as to serve all of the needy without
discrimination.
The correct interpretation
[73] For all these reasons, we conclude that the Tribunal
erred in approaching the second element in s. 24(1)(a) from an
objective standpoint (see reasons, at para. 138). In doing so,
it failed to respect the religious character of Christian
Horizons' activities and the purpose of s. 24(1)(a) as to
protect group rights of association. The language and purpose
of the provision require an analysis of the nature of the
particular activity engaged in by a religious organization to
determine whether it is seen by the group as fundamentally a
religious activity. This must be followed by an assessment of
whether that activity furthers the religious purposes of the
organization and its members, thus serving the interests of the
members of the religious organization. If the organization
falls within the exemption, a BFOQ assessment must follow.
[74] Egale submits that this approach renders the second
element of s. 24(1)(a) redundant, because once it has been
determined there is a religious organization, the second
element is met. However, that is not the case. There may be
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[71] Subsection 24(1)(a) seeks to balance the rights of
certain groups against equality rights. An approach to s. 24(1)
(a) that takes into account, in the determination of the
primary activity of a religious organization, the perspective
and purpose of the organization is consistent with the
guarantee of freedom of religion. At the same time, the BFOQ
requirement found in s. 24(1)(a) upholds the important Charter
protection for equality rights.

[75] Given the findings of fact made by the Tribunal, it is
clear that Christian Horizons operates its group homes for
religious reasons -- in order to carry out a Christian mission,
imitating the work of Jesus Christ by serving those in need. It
would not be doing this work of assisting people with
disabilities in a Christian home environment but for the
religious calling of those involved. As the Tribunal noted, at
para. 133, "[Christian Horizons] sees the organization as a
vehicle through which individuals who identify as Evangelical
Christians can live out their faith". The Tribunal also stated
that the work of Christian Horizons is "defined as Christian
ministry, where staff live out their Christian calling". The
organization is structured as a community of co-religionists
(reasons, at para. 139), where the members carry out the
central mission "of selfless service to the vulnerable, the
marginalized and the needy" (reasons, at paras. 134 and 153).
[76] Ms. Heintz agreed, in cross-examination, that the goal
of the program was to show Christ to the individuals in the
home in all things (transcript, at p. 580).
[77] Thus, the Tribunal accepted that, from the perspective
of the founders of Christian Horizons, its members and
employees, the organization saw itself as an Evangelical
Christian organization. The charitable work it undertook for
persons with developmental disabilities was undertaken as a
religious activity through which those involved could live out
their Christian faith and carry out their Christian ministry to
serve people with developmental disabilities. Christian
Horizons is, in fact, primarily engaged in serving the
interests of persons identified by their creed, with resultant
benefits to individuals with developmental disabilities who
live in their group homes and the families of those residents.
[78] Therefore, the Tribunal erred in its interpretation and
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overlap in the analysis of the first and second elements when
dealing with religious organizations, but there is still a need
to consider both the nature of the organization and the
activity it undertakes, as well as the purpose for which it
undertakes the activity. [page289]

[79] The Tribunal found that even if Christian Horizons had
succeeded in its position that as a religious organization, it
is primarily engaged in serving the interests of persons
identified by their creed, it would nevertheless have found
that Christian Horizons did not meet the final element in s.
24(1)(a) of the Code. The final element in s. 24(1)(a) of the
Code is that "the [page290] qualification is a reasonable and
bona fide qualification because of the nature of the
employment".
[80] This defence, often referred to as the BFOQ defence, is
well-tilled ground in human rights jurisprudence. Courts and
tribunals have adopted the two-part test laid down by the
Supreme Court of Canada in Ontario (Human Rights Commission) v.
Etobicoke (Borough), [1982] 1 S.C.R. 202, [1982] S.C.J. No. 2,
at p. 208 S.C.R., as follows:
To be a bona fide occupational qualification and requirement
a limitation, such as a mandatory retirement at a fixed age,
must be imposed honestly, in good faith, and in the sincerely
held belief that such limitation is imposed in the interests
of the adequate performance of the work involved with all
reasonable dispatch, safety and economy, and not for ulterior
or extraneous reasons aimed at objectives which could defeat
the purpose of the Code. In addition it must be related in an
objective sense to the performance of the employment
concerned, in that it is reasonably necessary to assure the
efficient and economical performance of the job without
endangering the employee, his fellow employees and the
general public.
Thus, the requirement or qualification must be both
subjectively and objectively appropriate.
[81] The qualification in issue was defined by the Tribunal,
at para. 162, "as the requirement that all employees agree to
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application of s. 24(1)(a) when it found that Christian
Horizons could not rely on the exemption because of the nature
of its activity and the clientele served.
Issue No. 2: Was the Tribunal's Decision Rejecting the
Reasonable and Bona Fide Occupational Defence Reasonable?

[82] Although the L & M Statement is cast in broad terms, the
only qualification at issue in this case is the requirement to
refrain from same sex relationships. There is no suggestion
that Ms. Heintz has engaged in any of the other behaviours
prohibited by the L & M Statement. In fact, the Tribunal found,
and Christian Horizons concedes, that Ms. Heintz, a selfidentified Christian, viewed her work with Christian
Horizons as the fulfillment of her calling to do Christian
ministry.
[83] The qualification in issue, as it pertains to Ms.
Heintz's employment, therefore should be more narrowly viewed
as the prohibition of involvement in a same sex relationship,
rather than the qualification that there be religious adherence
to Christian Horizons' creed in all of its various aspects. The
prohibition of involvement in a same sex relationship is the
alleged discriminatory act contrary to the Code. [page291]
[84] The onus is on the employer to establish the BFOQ
defence. The Supreme Court of Canada in Brossard, supra,
reaffirmed, at para. 56, "that bona fide occupational
qualification exceptions in human rights legislation should, in
principle, be interpreted restrictively since they take away
rights which otherwise benefit from a liberal interpretation".
[85] At paras. 179-80 of its decision, the Tribunal found
that Christian Horizons satisfied the subjective element of the
BFOQ test, in that it sincerely and honestly believed that the
qualification is necessary for the performance of the support
worker job.
[86] The intervenor, Egale Canada Inc., argued that without
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and sign the Lifestyle and Morality Statement". The L & M
Statement sets out conduct that Christian Horizons deems to be
incompatible with effective Christian counselling ideals,
standards and values. It prohibits homosexual relationships,
extramarital and premarital sexual relationships, pornography,
the use of tobacco or alcoholic beverages, theft, fraud,
physical aggression, abusive behaviour, sexual assault and
harassment, lying and deceit and the use of illicit drugs.

[87] The Tribunal, at para. 181, also accepted that there may
be a rational connection between the qualification and the
impression that Christian Horizons had of the nature of the
employment. However, the Tribunal went on to say:
Without consideration of whether the actual activity of the
organization, the services it provides, and the job functions
in the provision of those services, necessitates the
imposition of the discriminatory qualification, the objective
element is completely robbed of any meaning.
[88] In considering whether the objective test has been
satisfied, a close examination of the nature of employment
(i.e., the employees' actual duties, functions, activities
and the abilities of the employee to perform the job) is
critical.
[89] Accordingly, scrutiny of the actual employment in
question is where the "rubber meets the road" in considering
whether a valid BFOQ defence has been made out. The employer
must clearly demonstrate that the qualification in issue "is
reasonably necessary to assure the efficient and economical
performance of the job without endangering the employee, his
fellow employees and the general public" (see Etobicoke, supra,
at p. 208 S.C.R.).
[90] A qualification of religious conformance is one that
intuitively would generally not meet the objective criterion.
As the Supreme Court of Canada said in Caldwell v. Stuart,
supra, at p. 625 S.C.R., "[i]t will be only in rare
circumstances that such a factor as religious conformance can
pass the test of bona fide qualification" (emphasis added). The
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having considered Ms. Heintz's job duties, Christian Horizons
cannot even demonstrate that it has met the subjective test of
the BFOQ defence, namely, a sincerely held belief that the
prohibition on same sex relationships was in the interest of
the adequate performance of Ms. Heintz's work. However, given
the finding of fact by the Tribunal, which is not challenged by
the main parties on this appeal, we see no basis to interfere
with this finding.

[91] In Caldwell, supra, a Roman Catholic teacher in a Roman
Catholic school was not rehired because she had married a
divorced man in a civil ceremony contrary to Church dogma. She
filed a complaint of discrimination with the British Columbia
Human Rights Commission. One of the defences raised was that
this was a case where religion and marital status constituted a
BFOQ. The teacher was engaged in educating students in the
Catholic faith and expected to assist in their adopting a
Catholic way of life. At p. 625 S.C.R., the court stated as
follows:
In the case at bar, the special nature of the school and the
unique role played by the teachers in the attaining of the
school's legitimate objects are essential to the finding that
religious conformance is a bona fide qualification.
[92] In the instant case, the Tribunal, at para. 191, found
that the service Christian Horizons provides is not religious
education and indoctrination. Rather, unlike the teacher in
Caldwell, supra, "[t]he primary role of a support worker is not
to help all residents to adopt a Christian way of life, or to
carry out a mission of salvation, or to convert residents to
the faith beliefs of the organization".
[93] Except for the supervisors (who are called program
managers), all of Christian Horizons' employees in its over 180
homes have the same job title, description and function,
namely, support workers. Christian Horizons argued that support
workers, such as Ms. Heintz, in fact are the "face of the
organization" to the individual residents and their family
members. A religious ethos infuses the very work that support
workers do and, therefore, the Christian ministry and how the
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qualification, to be valid, must not just flow automatically
from the religious ethos of [page292] Christian Horizons. It
has to be tied directly and clearly to the execution and
performance of the task or job in question. A focus that is
only on the religious organization and its mission, without
regard to how it is manifested in the particular job in issue,
would deprive the final element of s. 24(1)(a) of the Code of
any meaning.

[94] Christian Horizons has argued that rather than assessing
the objective reasonableness of the qualification, the Tribunal
made an error by focusing on the process by which Christian
[page293] Horizons created the L & M Statement. The
development of the Statement occurred through a process whereby
Christian Horizon employees were asked to come up with a list
of lifestyle and morality qualifications for the organization.
Christian Horizons has argued that the Tribunal was wrongly
concerned about the process and did not do a comprehensive
assessment of the evidence to determine whether the objective
branch of the BFOQ defence had been met.
[95] In the process conducted by Christian Horizons, however,
there is no evidence that the leadership of Christian Horizons
did a close examination of the nature and essential duties of
the position of support worker and why adherence to a L & M
Statement, including a ban on same sex relationships, is
necessary in relation to those duties, or that such was taken
into account by the employees when they made recommendations
for the list to be included in the L & M Statement. It was just
assumed that a morality code of some kind was required. In
other words, whether or not the L & M Statement was generated
from the bottom up by the employees, there is no evidence that
anyone, including the Christian Horizons leadership, ever
considered whether the prohibition on same sex relationships
was necessary for the effective performance of the job of
support worker in a home where there is no proselytizing and
where residents are not required to be Evangelical Christians.
[96] The Tribunal found that s. 24(1)(a) of the Code requires
evidence that the employer put its mind to the issue in a
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work is carried out cannot be distinguished in any meaningful
way. Christian Horizons submits that one cannot separate out
the religion from the tasks performed by the support worker.
Christian Horizons' religious practice includes ministering to
the poor and vulnerable. Accordingly, the organization submits
that the requirement that its support workers subscribe to the
L & M Statement is objectively reasonable. And as the Tribunal
pointed out, the religious commitment of Christian Horizons and
its support workers has resulted in excellent service.

[97] The evidence about process is relevant to the BFOQ
inquiry, as it demonstrates that Christian Horizons never did
turn its mind to the reasonable necessity of the qualification
in question in relation to the performance of the actual tasks
of a support worker. It was therefore reasonable for the
Tribunal to take into account how the L & M Statement was
developed in considering whether it constituted a valid BFOQ.
[98] The Tribunal also considered the practices of other
organizations, such as the Salvation Army, in its BFOQ
analysis. Although Christian organizations will vary in their
religious mission and activities, it is instructive to consider
how such organizations have treated religious conformance
qualifications as being reasonably necessary to the performance
of particular jobs. It was reasonable for the Tribunal to
engage in this exercise to see how other religious
organizations balance rights and whether they impose
qualifications of religious or morality [page294] conformance
for all job functions or just for certain ones related to
leadership.
[99] The Tribunal acknowledged that Christian Horizons is a
unique organization, and seen from the organization's
perspective, its staff is required to exemplify Christ and show
Christian love in all that they do and in all of their actions
with the residents of the homes. There was no question that
religious commitment is seen by the organization as fundamental
to both its approach to service delivery and to the carrying
out of the job responsibilities.
[100] Christian Horizons argued that the requirement of
religious conformance by support workers, objectively viewed,
was reasonably necessary to assure the accomplishment of the
goal of Christian Horizons to operate Christian homes, with its
distinct characteristics for the purpose of providing Christian
ministry to people with disabilities and their families. It
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meaningful way, with a recognition that there is an obligation
to consider the fundamental rights of others (reasons, at para.
188). This is consistent with the test set out in Etobicoke,
supra.

[101] The evidence shows that the "Christian environment"
that was provided in the homes by the support workers mainly
manifested itself through prayer, hymn singing and Bible
reading. There is no evidence that Ms. Heintz refused to
participate in these activities. In doing so, the support
workers are not engaged in converting the residents to
Evangelical beliefs or lifestyle.
[102] On the critical question of whether Christian Horizons
had discharged its burden of showing that adherence to the L
& M Statement was reasonably necessary for a support worker
such as Ms. Heinz, the Tribunal, at para. 189, found that the
evidence was equivocal.
[103] A discriminatory qualification cannot be justified in
the absence of a direct and substantial relationship between
the qualification and the abilities, qualities or attributes
needed to satisfactorily perform the particular job. The
Tribunal must consider the employment or job function of
providing care and support to people with developmental
disabilities and not extraneous or collateral circumstances
(see Ontario (Human Rights Commission) v. London Monenco
Consultants Ltd. (1992), 9 O.R. (3d) 509, [1992] O.J. No. 1599
(C.A.), at para. 21).
[104] In the end, notwithstanding some of the Christian
practices engaged in by the support workers with the residents
as described above, the Tribunal found that the support worker
was not engaged in actively promoting an Evangelical Christian
way of life and that services were provided to the people with
developmental disabilities of all faiths and those without any
faith. [page295] There is nothing about the performance of the
tasks (cooking, cleaning, doing laundry, helping residents to
eat, wash and use the bathroom, and taking them on outings and
to appointments) that requires an adherence by the support
workers to a lifestyle that precludes same sex relationships.
In fact, Ms. Heintz, herself, remains an Evangelical Christian,
a follower of Christian Horizons' ethos in every other way, and
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argued that it was reasonably necessary to have its staff share
its beliefs in its mandate to show God's love in their work.

[105] It may be that from Christian Horizons' perspective,
the support worker's job is of a religious nature, and it is
therefore necessary that the support worker adhere to all
aspects of the L & M Statement. However, from an objective
perspective, the support workers are not actively involved in
converting the residents to, or instilling in them, a belief in
Evangelical Christianity. There is nothing in the nature of the
employment itself which would make it a necessary qualification
of the job that support workers be prohibited from engaging in
a same sex relationship. To some extent, the support workers
maintain a general Christian culture in the home by engaging
the residents in prayer and Bible reading, but support workers
are not hired or expected to bring the residents into the
Evangelical Christian religion by having them adopt a certain
lifestyle. The fact is that the support workers' employment and
the tasks they perform are not intended to infuse the residents
of the homes that Christian Horizons serves with the lifestyle
morals that Christian Horizons demands of its adherents.
[106] The Tribunal applied the correct test and, given the
evidence, it was reasonable for the Tribunal to decide that
Christian Horizons has not discharged its burden of showing
that the qualification that its support workers adhere to the L
& M Statement by not participating in same sex relationships is
reasonable and bona fide because of the nature of that
employment.
Issue No. 3: Was there Evidence to Support the Finding that
Christian Horizons Permitted the Existence of a Poisoned
Workplace?
[107] The Tribunal found that Christian Horizons "infringed
Ms. Heintz's right to be free from discrimination in employment
by creating or permitting a poisoned work atmosphere, and by
failing to take necessary measures to ensure Ms. Heintz did not
have to endure discrimination at work because of her sexual
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is committed and quite capable of performing the job functions
of a support worker with the love and care that has typically
characterized Christian Horizons' service to people with
developmental disabilities and with respect for the Christian
activities in the homes.

[108] In particular, the Tribunal found that "the negative
and discriminatory attitudes towards gays and lesbians that
were being played out in a real and active way, was a central
factor in the discord at Waterloo 6" (reasons, at para. 238).
The Tribunal found that an investigation and inquiry into
allegations of abuse and harassment made against Ms. Heintz by
a co-worker were "biased and tainted by discrimination"
(reasons, at para. 230). The Tribunal found that the coworker's allegations of harassment were dubious but that
Christian Horizons took the allegations seriously, whereas the
organization did not address any of Ms. Heintz's concerns that
she was being subjected to discrimination based on her sexual
orientation. In arriving at its conclusions and the assessment
of damages, the Tribunal found that Christian Horizons did not
have in place an effective process or training program to
educate and combat any tendencies of employees to discriminate
against gays and lesbians.
[109] There was a further finding that Ms. Heintz's sexual
orientation was a consideration when Michael Alemu, then
administrator of district services for Christian Horizons,
decided whether to call for a formal inquiry into an allegation
that a resident had been abused (reasons, at para. 232).
Finally, a discipline letter issued to Ms. Heintz was found to
be tainted by a discriminatory animus (reasons, at para. 233).
[110] The Tribunal correctly held that this infringement of
the Code was not subject to the s. 24(1)(a) exemption, even if
the exemption had been found to protect Christian Horizons if
it imposed a discriminatory condition of employment.
[111] Christian Horizons argues that the Tribunal's finding
[at para. 239] that Ms. Heintz suffered "humiliation,
attacks and mistreatment" was not supported by the evidence.
[112] In our view, there was evidence to support the
Tribunal's findings. We are not to retry the matter but simply
determine whether the Tribunal's decision was reasonable, based
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orientation contrary to s. 5" of the Code (reasons, at para.
244). [page296]

[113] Section 41(1) of the Code sets out the remedial
authority of the Tribunal as follows:
41(1) Where the Tribunal, after a hearing, finds that a
right of the complainant under Part I has been infringed and
that the infringement is a contravention of section 9 by a
party to the proceeding, the Tribunal may, by order,
[page297]
(a) direct the party to do anything that, in the
opinion of the Tribunal, the party ought to do to
achieve compliance with this Act, both in respect
of the complaint and in respect of future
practices; and
(b) direct the party to make restitution, including
monetary compensation, for loss arising out of the
infringement, and, where the infringement has been
engaged in wilfully or recklessly, monetary
compensation may include an award, not exceeding
$10,000, for mental anguish.
[114] The Tribunal acknowledged that "[i]n order for remedies
to be fair and effective, they must be tailored to the
particular facts in a case" and must flow from the violation
that has been found (reasons, at para. 243). The Tribunal also
stated (at para. 276):
Remedial orders must flow from the violations found by the
Tribunal. They should be broad, creative and effective. They
must be targeted at removing the discrimination found and
preventing further violations. But for remedies to be truly
effective in achieving the goals of human rights legislation,
they must make sense in the circumstances.
[115] There is no basis to interfere with the awards of
general and special damages, given our conclusion with respect
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on the evidence. As there is evidence in the record to support
the Tribunal's conclusions, the decision is tenable and was
reasonable. Accordingly, we would not give effect to this
ground of appeal.
Issue No. 4: Was the Remedy Reasonable?

to violations of the Code.

[117] Christian Horizons takes issue with the order to
develop and adopt an anti-discrimination and anti-harassment
policy and a training program. We find that this requirement is
overreaching. Given the Tribunal's findings of discrimination
on the basis of sexual orientation and on the BFOQ issue, a
reasonable remedy is to require that Christian Horizons develop
a policy and provide training for its employees and managers
that targets discrimination on the basis of sexual orientation.
[118] In our view, the order to cease imposing the L & M
Statement as a condition of employment (stayed for eight
months) is overbroad. The offending part of the Statement was
the requirement that employees not engage in same sex
relationships. Understandably, given the Tribunal's
conclusions, the reference to same sex relationships must be
deleted from the Statement as it is discriminatory.
[119] However, there is no explanation from the Tribunal as
to why many other provisions of the Statement are suspect
-- for example, prohibitions on theft, fraud, physical
aggression, abusive behaviour, sexual assault and harassment,
lying and deceit. Other elements of the Statement may raise
issues in relation to the Code, but they were not the subject
matter of the complaint [page298] before the Tribunal.
Therefore, para. 3 of the order is amended to state that
Christian Horizons shall cease to impose a requirement in the
Statement that support workers not engage in same sex
relationships.
[120] Paragraphs 4 through 7 of the order require a review of
all Christian Horizons' employment policies in consultation
with the Commission and, after receiving comments from the
Commission and Ms. Heintz, approval by the Tribunal. These
paragraphs are deleted. The complaint was with respect to
discrimination on the basis of sexual orientation. A remedial
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[116] However, the Tribunal imposed several "public interest
remedies", and Christian Horizons submits that the Tribunal
overreached in making such orders.

[121] The appeal is allowed in part. The order of the
Tribunal is varied as follows: para. 2 is amended to require
that the anti-discrimination and anti-harassment policy and
training program shall be directed to discrimination on the
basis of sexual orientation; para. 3 is amended to state that
Christian Horizons shall cease to impose a requirement in the
Lifestyle and Morality Statement that support workers not
engage in same sex relationships; and paras. 4 through 7 are
deleted.
[122] If the parties cannot agree on costs, brief written
submissions may be filed with the registrar of the Divisional
Court within 30 days of the date of release of these reasons.
Appeal allowed in part.
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order designed to prevent future discrimination on this ground
would be a reasonable one. However, the Tribunal has gone well
beyond the circumstances of the present complaint in fashioning
its order, and its order, therefore, is unreasonable.
Conclusion
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I.

Introduction

[1]

In 2004, the Supreme Court of Canada rendered a landmark decision

confirming the legal validity of same-sex marriage. Parliament then enacted
legislation redefining marriage to include such unions.

This led some

marriage commissioners in Saskatchewan to refuse to solemnize same-sex
marriages on the basis that they could not provide services in this regard
without acting in violation of their personal religious beliefs. Their position
gave rise to various legal proceedings pursuant to The Saskatchewan Human
Rights Code, S.S. 1979, c. S-24.1 and a civil action in the Court of Queen’s
Bench.

[2]

Against this background, the Lieutenant Governor in Council has

requested the Court’s opinion on the constitutional validity of two possible
amendments to The Marriage Act, 1995, S.S. 1995, c. M-4.1.

The first

amendment would change the Act so as to allow a marriage commissioner
appointed on or before November 5, 2004 to decline to solemnize a marriage
if performing the ceremony would be contrary to his or her religious beliefs.
The second amendment (an alternative to the first) would allow every
commissioner, regardless of his or her date of appointment, to decline to
solemnize a marriage if doing so would be contrary to his or her religious
beliefs.
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[3]

This decision constitutes the response to the questions presented by the

Lieutenant Governor in Council. I conclude, for the reasons set out below,

and Freedoms. Either of them, if enacted, would violate the equality rights
of gay and lesbian individuals. This violation would not be reasonable and
justifiable within the meaning of s. 1 of the Charter. As a result, if put in place,
either option would be unconstitutional and of no force or effect.

II.

General Background
A.

The

Marriage

Act,

1995

and

the

Role

of

Marriage

Commissioners
[4]

Neither Parliament nor the provincial legislatures enjoy plenary

authority with respect to the subject of marriage.

Section 91.26 of The

Constitution Act, 1867 (U.K.), 30 & 31 Vict., c. 3 assigns Parliament
jurisdiction over “Marriage and Divorce.”

Section 92.12 gives each

provincial legislature jurisdiction with respect to “The Solemnization of
Marriage in the Province.” It has been long settled that, by virtue of these
provisions, Parliament has exclusive legislative competence in relation to the
question of the capacity to marry, whereas the provinces have authority in
respect of the performance of marriage formalities.

See, for example:

Reference Re Same-Sex Marriage, 2004 SCC 79, [2004] 3 S.C.R. 698 at
para. 18.

[5]

In Saskatchewan, The Marriage Act, 1995, a provincial statute,

identifies the persons who are empowered to solemnize marriages. In addition
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to conferring such authority on various individuals with specified religious
connections, the Act also provides that a “marriage commissioner” may

3
The following persons, if registered pursuant to this Act as qualified to
solemnize marriage, may solemnize marriage between persons not under a legal
disqualification to contract marriage:
(a) a member of the clergy of a religious body who is ordained or appointed
according to the rites and ceremonies of that religious body;
(b) any catechist, missionary or theological student who is appointed or
commissioned by the governing body of any religious body with special
authority to solemnize marriage;
(c) any commissioner or appointed and commissioned officer of the
Salvation Army, other than a probationary lieutenant, chosen or
commissioned by the Salvation Army to solemnize marriage;
(d) an ordained Rabbi who has charge of or is connected with a
congregation in Saskatchewan;
(e) a marriage commissioner appointed by the minister.
4
Notwithstanding any other Act or law, no person other than a marriage
commissioner or a member of the clergy registered pursuant to this Act shall
solemnize any marriage.
[emphasis added]

[6]

The Act does not say a great deal more about the office of marriage

commissioner. Section 28 provides that commissioners may be appointed by
the minister to whom administration of the Act is assigned. Section 29 says
commissioners are entitled to receive a prescribed fee for performing a
ceremony and s. 31 speaks to the form of the service a commissioner must
perform. Section 30 allows the authority of an individual commissioner to be
limited to situations where the couple to be married, or one of the parties,
belongs to a specific creed or nationality.

The record indicates that no
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appointment of this narrow kind has been made and, as a consequence, the
balance of these reasons will focus only on commissioners with a “general”

[7]

The affidavit of Lionel McNabb, the Director of the Marriage Unit in the

Ministry of Justice and Attorney General, says there are presently some 372
marriage commissioners in Saskatchewan. On average, each commissioner
performs six or seven marriage ceremonies each year.

Some, however,

conduct considerably more.

[8]

The Director of the Marriage Unit does not assign commissioners to

perform particular marriage ceremonies. At most, he will provide a couple
with contact information and the couple will then approach the commissioner
of their choice.

Individuals wanting to be married are free to contact a

commissioner directly without going through the Director.

[9]

Marriage commissioners play a very carefully designed role in the

overall scheme of The Marriage Act, 1995. Specifically, commissioners are
the route – the only route – by which individuals who wish to be married by
way of a non-religious ceremony may have their union solemnized. Section
31 of the Act sets out both the requirements of, and the wording for, a civil
marriage ceremony. Both are strictly non-religious:
31
Marriage may be solemnized by a marriage commissioner and contracted in
his or her office or any other place he or she selects, but only in the following form
and manner:
(a) the marriage must be contracted in the presence of the witnesses
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(b) in the presence of the marriage commissioner and witnesses, each of the
parties shall declare: “I do solemnly declare that I do not know of any
lawful impediment why I, A.B., may not be joined in matrimony to C.D.”;
and each of the parties shall say to the other: “I call upon these persons here
present to witness that I, A.B., do take you, C.D., to be my lawful wedded
wife (or husband)”; after which the marriage commissioner shall say: “I,
E.F., a marriage commissioner, by virtue of the powers vested in me by The
Marriage Act, 1995, do hereby pronounce you A.B. and C.D. to be husband
and wife”.

[10] All of this is particularly significant for gay and lesbian couples who
wish to marry. The material filed with the Court indicates that many religions
do not approve of same-sex marriages. The result of this reality is self-evident.
Many gay and lesbian couples will not have access to the institution of
marriage unless they are able to call on a marriage commissioner to perform
the required ceremony.

B.

The Events Underpinning this Reference

[11] The road leading to these proceedings begins in November of 2004
when the Court of Queen’s Bench, in N.W. v. Canada (Attorney General),
2004 SKQB 434, 246 D.L.R. (4 th ) 345, declared that the common law
definition of marriage for civil purposes must be considered to be “the lawful
union of two persons to the exclusion of all others.” The Court said a refusal
to issue marriage licences to same-sex couples would be a violation of
equality rights as guaranteed by s. 15(1) of the Charter. In light of this ruling,
the Director of the Marriage Unit advised marriage commissioners that they
were required to perform marriage ceremonies for couples of the same sex.
Eight commissioners resigned, citing the issue of same-sex marriage.
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[12] Subsequently, in December of 2004, the Supreme Court of Canada
That

proceeding concerned the validity of proposed federal legislation defining
marriage, for civil purposes, as the lawful union of two persons (with no

requirement that the persons be of different sexes). The Supreme Court held
that the proposed definition was within the exclusive legislative competence
of Parliament and was consistent with the Charter. The Court also said the
guarantee of freedom of religion in the Charter afforded religious officials
protection against being compelled by the state to perform same-sex
marriages contrary to their religious beliefs. In 2005, Parliament enacted the
Civil Marriage Act, S.C. 2005, c. 33 redefining marriage to include same-sex
unions.

[13] These legal developments served to spawn further litigation in
Saskatchewan. Three marriage commissioners, including Orville Nichols,
filed human rights complaints against the Government of Saskatchewan
alleging that the policy requiring them to perform same-sex marriages
infringed their freedom of religion, contrary to s. 4 of The Saskatchewan
Human Rights Code and their right to carry on an occupation without religious
discrimination, contrary to s. 9 of the Code.
investigated and then dismissed.

These complaints were

The Chief Commissioner said the

Government of Saskatchewan had not discriminated against the marriage
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commissioners or, alternatively, did not have a duty to accommodate their

[14] Then, in April of 2005, a human rights complaint was filed against
Mr. Nichols. It alleged that he had acted in a discriminatory fashion contrary
to s. 12 of the Code by refusing to perform a same-sex marriage ceremony.
The Human Rights Tribunal upheld the complaint and concluded Mr. Nichols
had violated the Code. Mr. Nichols then launched an unsuccessful appeal to
the Court of Queen’s Bench. See: Nichols v. Saskatchewan (Human Rights
Commission), 2009 SKQB 299, [2009] 10 W.W.R. 513. A further appeal to
this Court has been lying dormant since the proceedings in this reference were
initiated.

[15] The final aspect of the relevant background concerns a civil action
commenced in November of 2008 by Mr. Nichols and two other marriage
commissioners. They sued the Government, the Attorney General and the
Director of the Marriage Unit seeking, among other things, declarations that
the Government’s requirement that they solemnize same-sex marriages is a
breach of their rights under s. 2(a) of the Charter and orders requiring the
Government to accommodate their religious beliefs.

III.

The Reference Questions

[16] On June 30, 2009, the Lieutenant Governor in Council, acting pursuant
to The Constitutional Questions Act, R.S.S. 1978, c. C-29, passed
Order-in-Council 493/2009. In so doing, it sought the Court’s opinion on the
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validity of two alternative possible amendments to The Marriage Act, 1995.

On the recommendation of the undersigned, the Lieutenant Governor, by and with
the advice and consent of the Executive Council, orders that the following
questions be referred to the Court of Appeal for hearing and consideration:
(a) Is section 28.1 of The Marriage Act, 1995 as set out in The Marriage
Amendment Act attached as Schedule A to this Order consistent with
the Canadian Charter of Rights and Freedoms? If not, in what
particular or particulars, and to what extent?
(b) Is section 28.1 of The Marriage Act, 1995 as set out in The Marriage
Amendment Act attached as Schedule B to this Order consistent with
the Canadian Charter of Rights and Freedoms? If not, in what
particular or particulars, and to what extent?

[17] The versions of the amendments to The Marriage Act, 1995, included in
the Order-in-Council as Schedules A and B, read as follows:
Schedule A
28.1(1) Notwithstanding The Saskatchewan Human Rights Code, a marriage
commissioner who was appointed on or before November 5, 2004 is not required to
solemnize a marriage if:
(a) to do so would be contrary to the marriage commissioner’s religious
beliefs; and
(b) the marriage commissioner has filed the notice mentioned in subsection
(2) within the period mentioned in that subsection.
(2) A marriage commissioner who wishes to rely on the exemption mentioned in
subsection (1) must file a written notice with the director, within three months after
the date this section comes into force, stating that the marriage commissioner
intends to rely on the exemption.
(3) A marriage commissioner who does not file the notice mentioned in
subsection (2) within the required period cannot rely on the exemption mentioned
in subsection (1).
Schedule B
28.1 Notwithstanding The Saskatchewan Human Rights Code, a marriage
commissioner is not required to solemnize a marriage if to do so would be contrary
to the marriage commissioner’s religious beliefs.
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[18] The significance of the reference to marriage commissioners appointed

date of the Court of Queen’s Bench decision striking down the prohibition
against same-sex marriage in Saskatchewan.

Accordingly, for ease of

reference, we will refer to this as the “Grandfathering Option” and to the
Schedule B alternative as the “Comprehensive Option.”

[19] After the questions were referred to the Court, the Ministry of Justice
and the Attorney General arranged for the appointment of counsel to argue the
two sides of the issues raised by the reference. Michael Megaw, Q.C. was
appointed to argue in favour of the constitutional validity of the possible
amendments to The Marriage Act, 1995.

Reynold Robertson, Q.C. was

appointed to argue the contrary position. I should note that, in the end,
Mr. Megaw did not attempt to defend the Grandfathering Option.

[20] Pursuant to an order of the Court, Mr. Megaw and Mr. Robertson filed
various affidavits containing the factual information they considered relevant
to the proceedings. Those affidavits are admissible and form part of the
record in this proceeding.

[21] The Court also granted intervenor status to the individuals and groups
listed in the style of cause. Some of them filed affidavits. We found those
affidavits to be admissible.
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IV.

Analysis
A.

The Particulars of the Amendments

if enacted, allow a marriage commissioner to refuse to solemnize a marriage
if doing so would be contrary to the commissioner’s religious beliefs. The
difference between the two alternatives is that, as indicated, the
Grandfathering

Option

would

operate

only

with

respect

to

those

commissioners appointed on or before November 5, 2004. Any commissioner
wishing to take advantage of the exemption provided by the amendment
would be required to file a written notice to that effect with the Director of the
Marriage Unit. By way of contrast, the Comprehensive Option would apply
to all commissioners and would not involve any obligation to file a notice with
the Director.

[23] I should perhaps note here that, in the analysis which follows, I do not
typically set out a separate line of analysis for the validity of each of the
Grandfathering Option and the Comprehensive Option.

Although the

Grandfathering Option has a more narrow reach than the Comprehensive
Option, this difference is not of enough significance to place it on different
constitutional ground. The root obligation of a marriage commissioner is to
solemnize marriages in keeping with how the concept of marriage is legally
defined from time to time. Commissioners who were appointed before the
Queen’s Bench decision recognizing the legality of same-sex marriage in this
jurisdiction are in no meaningfully different position than those appointed
after the decision was rendered. Indeed, as noted above, Mr. Megaw did not
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even attempt to defend the constitutional validity of the Grandfathering

[24] It may also be worth observing at this point that, although the
submissions of counsel understandably focused on the issue of same-sex
marriages, neither the Grandfathering Option nor the Comprehensive Option
are limited to such marriages. Rather, they are drafted in general terms and,
as a result, would engage in any circumstance where solemnizing a marriage
would be contrary to the religious beliefs of a marriage commissioner. As a
consequence, there might be a variety of situations where, depending on the
religious affiliation of a commissioner, he or she could be led to decline to
perform a ceremony. The marriages identified in the affidavit of Prof. James
Mullens as potentially offending the religious beliefs of a commissioner
include interfaith unions, marriages of individuals who were previously
married in a religious ceremony but who have not been released from such
marriages,

inter-racial

marriages,

and,

finally,

marriages

involving

individuals deemed to be too closely related by blood or family ties. Thus, for
example, if a commissioner belonging to a religion which rejects interfaith
marriages is asked to marry an interfaith couple, he or she might decline to do
so in reliance on one of the proposed amendments.

[25] All of that said, in analyzing the constitutional validity of the two
proposals at hand, I intend to focus on the circumstances of same-sex couples.
I take that approach because there is no information in the record as to how
frequently, if ever, the sorts of situations described by Prof. Mullens might
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actually arise. More importantly, same-sex marriage is the issue which lies
behind the Order-in-Council that initiated these proceedings, and it is the

the Grandfathering Option and the Comprehensive Option.

B.

The Charter of Rights and Freedoms – Basic Principles

[26] With that background, I turn to the question of whether the
Grandfathering Option and the Comprehensive Option are consistent with the
Charter of Rights and Freedoms.

[27] The Charter, of course, is an integral part of the Canadian constitution.
Any law that is inconsistent with it is unlawful and of no force or effect.

[28] The basic methodology of Charter analysis is well settled. The first
step involves an inquiry as to whether either the purpose or the effect of the
legislative provision in issue is to curtail one or more of the rights and
freedoms guaranteed by the Charter. If this is the case, it is necessary to
determine whether any such infringement can be justified, within the meaning
of s. 1 of the Charter, as a reasonable limitation of those rights or freedoms.

C.

Do the Amendments Curtail Guaranteed Rights and
Freedoms?

[29] The arguments to the effect that the Grandfathering Option and the
Comprehensive Option are unconstitutional are grounded in s. 15(1) of the
Charter. It sets out a guarantee of equality in these terms:
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[30] The equality rights issues presented by these proceedings are relatively
straightforward and, as a consequence, it is not necessary to parse all of the
subtleties of the s. 15 jurisprudence in order to assess the constitutional
validity of the Grandfathering Option and the Comprehensive Option.
Nonetheless, in order to understand the principles that animate s. 15(1), it is
necessary to briefly highlight the key features of the leading cases.

[31] In the seminal decision of Andrews v. Law Society of British Columbia,
[1989] 1 S.C.R. 143, the Supreme Court indicated that there are two key
elements to a successful s. 15(1) claim. First, there must be differential
treatment based on one of the grounds listed in s. 15(1) or on an analogous
ground.

Second, there must be discrimination involving factors such as

prejudice, stereotyping and disadvantage.

[32] Ten years after Andrews, and in the wake of some division of opinion
with respect to the proper approach to s. 15(1), the Supreme Court indicated
in Law v. Canada (Minister of Employment and Immigration), [1999] 1 S.C.R.
497 that the section should be understood as being aimed at preventing the
violation of “human dignity” through the imposition of disadvantage,
stereotyping, or political or social prejudice. Iacobucci J. identified four
factors relevant to determining whether legislation has the effect of
demeaning dignity in the relevant sense:

(a) pre-existing disadvantage
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experienced by the individual or group alleging a Charter violation, (b) the
relationship between the ground on which the claim is based and the nature of

impugned measure on a more disadvantaged individual or group, and (d) the
nature and scope of the interest affected by the legislation.

[33] Subsequently, in R. v. Kapp, 2008 SCC 41, [2008] 2 S.C.R. 483, at
paras. 14-26, the Court indicated that Law should not be understood as having
imposed a new test for discrimination but, rather, as having affirmed the basic
approach to s. 15(1) set out in Andrews.

The Court acknowledged and

accepted the academic and other criticism of the “human dignity” approach to
s. 15(1) and suggested that the analysis in any particular case should focus on
the idea of discrimination with “perpetuation of disadvantage and
stereotyping” being the primary indicators of discrimination. In this regard,
it appeared to suggest that the four factors identified in Law as bearing on the
question of whether the impugned measure offends human dignity were also
relevant to the question of whether it was discriminatory in the required sense.
The Chief Justice and Abella J. jointly wrote as follows:
[23] The analysis in a particular case, as Law itself recognizes, more usefully
focusses on the factors that identify impact amounting to discrimination. The four
factors cited in Law are based on and relate to the identification in Andrews of
perpetuation of disadvantage and stereotyping as the primary indicators of
discrimination. Pre-existing disadvantage and the nature of the interest affected
(factors one and four in Law) go to perpetuation of disadvantage and prejudice,
while the second factor deals with stereotyping. The ameliorative purpose or effect
of a law or program (the third factor in Law) goes to whether the purpose is
remedial within the meaning of s. 15(2). (We would suggest, without deciding here,
that the third Law factor might also be relevant to the question under s. 15(1) as to
whether the effect of the law or program is to perpetuate disadvantage.)
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[34] Most recently, in Ermineskin Indian Band and Nation v. Canada, 2009

operation of s. 15(1) in the following terms:
[188] This Court's equality jurisprudence makes it clear that not all distinctions
are discriminatory. Differential treatment of different groups is not in and of itself
a violation of s. 15(1). As this Court stated in Andrews v. Law Society of British
Columbia, [1989] 1 S.C.R. 143, at p. 182 (restated in R. v. Kapp, 2008 SCC 41,
[2008] 2 S.C.R. 483, at para. 28), a complainant must show "not only that he or she
is not receiving equal treatment before and under the law or that the law has a
differential impact on him or her in the protection or benefit accorded by law but, in
addition, must show that the legislative impact of the law is discriminatory"
(emphasis added). The analysis, as established in Andrews, consists of two
questions: first, does the law create a distinction based on an enumerated or
analogous ground; and second, does the distinction create a disadvantage by
perpetuating prejudice or stereotyping.
[italics added]

[35] Accordingly, Kapp and Ermineskin Band provide the most recent
guidance about how s. 15(1) should be understood and applied. In this regard,
despite its failure to reference the factors mentioned in Kapp, I do not think
Ermineskin Band should be read as somehow saying those factors are not
relevant to the issue of discrimination and should be ignored. At a minimum,
considerations of pre-existing disadvantage and the nature of the interest
affected by the impugned law or action are clearly important to the question
of whether there has been discrimination.

[36] With that background, I turn to the specifics of the Grandfathering
Option and the Comprehensive Option. Neither makes an express distinction
between individuals based on an enumerated or analogous ground and, in my
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opinion, neither can be impugned on the basis that its purpose is to deny rights
guaranteed by s. 15(1). As discussed more fully below under the heading

options is to accommodate the religious beliefs of marriage commissioners
rather than to deny the rights of same-sex couples. As a result, neither the
purpose of the Grandfathering Option nor the purpose of the Comprehensive
Option offends s. 15(1).

[37] What then of the effects of the two options? This question must be
considered because a practice or law which is neutral on its face can
nevertheless result in a violation of a Charter right or freedom. With respect
to s. 15(1), it is enough that the effect of the legislation is to deny equal
protection or benefit of the law. See: Andrews v. Law Society of British
Columbia, supra at pp. 173-74; Rodriguez v. British Columbia (Attorney
General), [1993] 3 S.C.R. 519 at pp. 544-49; Eldridge v. British Columbia
(Attorney General), [1997] 3 S.C.R. 624 at para. 62.

[38] In my assessment, the effect of both the Grandfathering Option and the
Comprehensive Option is clear. Either one, if enacted, will create situations
where a same-sex couple contacting a marriage commissioner for the purpose
of getting married will be told by the commissioner that he or she will not
provide the service requested. This is not a merely theoretical concern. It is
entirely clear from the affidavits filed by Messrs. Nichols and Bjerland that
some marriage commissioners will refuse to perform same-sex marriages if
The Marriage Act, 1995 is amended to give them that option.
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[39] In other words, both the Grandfathering Option and the Comprehensive

orientation, a ground analogous to those listed in s. 15(1). See: Vriend v.
Alberta, [1998] 1 S.C.R. 493 at para. 13; Canada (Attorney General) v. Hislop,
2007 SCC 10, [2007] 1 S.C.R. 429 at para. 24. Gay and lesbian individuals
will be treated differently than other people who wish to be married. The
differential treatment will be negative and will flow directly from their sexual
orientation.

[40] It was suggested in argument by Mr. Megaw, and some of the
intervenors supporting him, that any such impact flowing from either the
Grandfathering Option or the Comprehensive Option will be insignificant
because a gay or lesbian couple turned away by a commissioner who does not
solemnize same-sex marriages will be able to easily contact another
commissioner who will be prepared to proceed.

Moreover, they say the

number of same-sex marriages will be small and the chances of a gay or
lesbian couple being denied services will not be great. In my view, this line
of argument is not persuasive.

[41] First,

and

most

importantly,

this

submission

overlooks,

or

inappropriately discounts, the importance of the impact on gay or lesbian
couples of being told by a marriage commissioner that he or she will not
solemnize a same-sex union. As can be easily understood, such effects can be
expected to be very significant and genuinely offensive. It is not difficult for
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most people to imagine the personal hurt involved in a situation where an
individual is told by a governmental officer “I won’t help you because you are

because you are Jewish (or Muslim or Buddist) but someone else will.” Being
told “I won’t help you because you are gay/lesbian but someone else will” is
no different.

[42] Second, if either of the amendments is enacted, it is entirely possible
that a significant number of commissioners will choose not to perform
same-sex marriages. The impact of commissioners opting in this direction
would be compounded by the fact there is nothing in the proposed
amendments to ensure some minimum complement of commissioners will
always be available to provide services to same-sex couples. Accordingly, if
more than a very few commissioners do opt out of solemnizing same-sex
marriages, it might well be more difficult than has been suggested for a gay
or lesbian couple to find someone to marry them. They might be forced to
make numerous calls and face numerous rejections before locating a
commissioner who is prepared to assist them.
[43] My third concern about the arguments aimed at minimizing the impact
of the amendments is that they take no account of geography. The material
filed with the Court suggests marriage commissioners are appointed with a
view to ensuring that people in all areas of the Province have a commissioner
or commissioners reasonably close at hand. It seems obvious that, if
commissioners can opt out of the obligation to perform same-sex marriages,
a situation might quickly emerge where gay and lesbian couples (particularly
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in northern and rural areas or smaller centres) would have to travel some

[44] In the result, I have no difficulty concluding that both the
Grandfathering Option and the Comprehensive Option will have the effect of
creating a negative distinction based on sexual orientation.

[45] I also have no difficulty finding that the distinction created by both of
the possible amendments would be discriminatory within the meaning of
s. 15(1) of the Charter. The historical marginalization and mistreatment of
gay and lesbian individuals is well known. See, for example: Egan v. Canada,
[1995] 2 S.C.R. 513 at paras. 173-174. They have been able to recently claim
the right to marry only after travelling a very difficult and contentious road.
Accordingly, putting gays and lesbians in a situation where a marriage
commissioner can refuse to provide his or her services solely because of their
sexual orientation would clearly be a retrograde step – a step that would
perpetuate disadvantage and involve stereotypes about the worthiness of
same-sex unions.

[46] As a result, the enactment of either the Grandfathering Option or the
Comprehensive Option would curtail rights guaranteed by s. 15(1) of the
Charter of Rights and Freedoms. Both options, by way of their effect, would
draw negative distinctions on the basis of an analogous ground and do so in
a discriminatory manner.
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D.

The Need to Perform a Section 1 Analysis

[47] Before turning to the question of whether the curtailment of s. 15(1)

Comprehensive Option can be justified, it is useful to briefly consider two
lines of argument which would render a full s. 1 inquiry unnecessary.

[48] The first argument is advanced by Mr. Megaw and some of the
intervenors supporting his position. It is to the effect that the Supreme Court,
in Reference Re Same-Sex Marriage, supra, has already determined that
legislative initiatives of the sort in issue in these proceedings are
constitutionally justifiable. They read the Court’s decision as saying that the
state cannot oblige officials of any sort to solemnize same-sex marriages
contrary to their personal religious beliefs and, in this regard, they rely on the
following parts of the decision:
58
It therefore seems clear that state compulsion on religious officials to
perform same-sex marriages contrary to their religious beliefs would violate the
guarantee of freedom of religion under s. 2(a) of the Charter. It also seems
apparent that, absent exceptional circumstances which we cannot at present foresee,
such a violation could not be justified under s. 1 of the Charter.
…
60
… absent unique circumstances with respect to which we will not speculate,
the guarantee of religious freedom in s. 2(a) of the Charter is broad enough to
protect religious officials from being compelled by the state to perform civil or
religious same-sex marriages that are contrary to their religious beliefs.

[49] This line of argument involves a misunderstanding of the Supreme
Court’s decision. The passages quoted above are taken from the section of the
judgment dealing with Question 3 of the reference: “Does the freedom of
religion guaranteed by paragraph 2(a) of the Canadian Charter of Rights and
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Freedoms protect religious officials from being compelled to perform a
marriage between two persons of the same sex that is contrary to their
It is entirely clear that the Court’s use of the words

“religious officials” in this context was a reference to those individuals, such
as priests or rabbis, who hold formal positions in faiths or religious
organizations. It was not a reference to civil officials who happen to have
religious beliefs which do not embrace same-sex marriage. I note that, at the
time the Reference re Same-Sex Marriage was initiated and argued, there was
a not infrequently voiced concern that, if same-sex marriage was recognized
as being lawful, church and other such officials (regardless of the dictates of
their faiths) would be obliged to solemnize such unions. This was the issue
placed before the Supreme Court for consideration. The Court was not asked
to consider the circumstances of civil officials, such as marriage
commissioners, who are responsible for solemnizing marriages.

[50] The second argument which needs to be considered at this point is
grounded in the Civil Marriage Act, supra. This is the federal legislation
enacted after the Reference re Same-Sex Marriage to define marriage to
include same-sex unions. Section 3 of the Act clarifies the intended impact
of the new definition of marriage:
3.1 For greater certainty, no person or organization shall be deprived of any
benefit, or be subject to any obligation or sanction, under any law of the Parliament
of Canada solely by reason of their exercise, in respect of marriage between
persons of the same sex, of the freedom of conscience and religion guaranteed
under the Canadian Charter of Rights and Freedoms or the expression of their
beliefs in respect of marriage as the union of a man and woman to the exclusion of
all others based on that guaranteed freedom.
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[51] The intervenor group led by the Seventh Day Adventist Church in
Canada submits that, by virtue of the doctrine of federal paramouncy, s. 3

decline to solemnize same-sex marriages. Reliance is placed on The Law
Society of British Columbia v. Mangat, 2001 SCC 67, [2001] 3 S.C.R. 113.

[52] In my view, this submission is not persuasive. Section 3 of the Civil
Marriage Act is confined to the federal legislative sphere. It is expressly
worded so as to say that no person or organization shall be deprived of any
benefit, or be subject to any obligation or sanction, “under any law of the
Parliament of Canada” by reason of their exercise of specified rights and
freedoms. Accordingly, the section does not implicate matters beyond the
limits of federal jurisdiction and, as a result, it does not help to resolve the
issues involved in the present proceedings. A provincial requirement that
marriage commissioners solemnize same-sex marriages does not contradict or
in any way frustrate the operation of s. 3 of the Civil Marriage Act. As a
consequence, there is no basis here for engaging the doctrine of paramountcy.

E.

Is the Curtailment of Rights Justifiable?

[53] I return, therefore, to the issue of justification. As indicated, the fact
that the Grandfathering Option and the Comprehensive Option would limit
rights guaranteed by s. 15(1) of the Charter does not end the inquiry
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concerning their constitutional validity. It merely leads to s. 1 and the second

[54] In order to answer this question, it is appropriate to begin by
highlighting, in broad terms, the principal constitutional values which must
be reconciled in these proceedings. As explained above, there are concerns
about the equality rights of gay and lesbian individuals in that both the
Grandfathering Option and the Comprehensive Option would offend s. 15(1)
of the Charter. However, the questions before us are also said to involve the
freedom of religion interests of marriage commissioners. This latter point
must be fleshed out before we can turn to the particulars of s. 1.

[55] Section 2(a) of the Charter provides that “[e]veryone has…freedom of
conscience and religion.” This guarantee has been defined in very broad
terms. Dickson C.J.C. described it as follows in the seminal decision of R. v.
Big M Drug Mart Ltd., [1985] 1 S.C.R. 295, at pp. 336-37:
… The essence of the concept of freedom of religion is the right to entertain such
religious beliefs as a person chooses, the right to declare religious beliefs openly
and without fear of hindrance or reprisal, and the right to manifest religious belief
by worship and practice or by teaching and dissemination. But the concept means
more than that.
… Freedom means that, subject to such limitations as are necessary to protect
public safety, order, health, or morals or the fundamental rights and freedoms of
others, no one is to be forced to act in a way contrary to his beliefs or his
conscience.

[56] More recently, in Syndicat Northcrest v. Amselem, 2004 SCC 47, [2004]
2 S.C.R. 551, Iacobucci J., for the majority of the Supreme Court, said this
about the scope of freedom of religion:
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stage of the analysis: is the limitation justifiable?

[47] But, at the same time, this freedom encompasses objective as well as
personal notions of religious belief, "obligation", precept, "commandment",
custom or ritual. Consequently, both obligatory as well as voluntary expressions
of faith should be protected under the Quebec (and the Canadian) Charter. It is the
religious or spiritual essence of an action, not any mandatory or
perceived-as-mandatory nature of its observance, that attracts protection. An
inquiry into the mandatory nature of an alleged religious practice is not only
inappropriate, it is plagued with difficulties. Indeed, the Ontario Court of Appeal
quite correctly noted this in R. v. Laws (1998), 165 D.L.R. (4th) 301, at p. 314:
There was no basis on which the trial judge could distinguish between a
requirement of a particular faith and a chosen religious practice. Freedom of
religion under the Charter surely extends beyond obligatory doctrine.

…
[56] Thus, at the first stage of a religious freedom analysis, an individual
advancing an issue premised upon a freedom of religion claim must show the court
that (1) he or she has a practice or belief, having a nexus with religion, which calls
for a particular line of conduct, either by being objectively or subjectively
obligatory or customary, or by, in general, subjectively engendering a personal
connection with the divine or with the subject or object of an individual's spiritual
faith, irrespective of whether a particular practice or belief is required by official
religious dogma or is in conformity with the position of religious officials; and ( 2)
he or she is sincere in his or her belief. Only then will freedom of religion be
triggered.

[57] Fundamentally, this generous view of s. 2(a) freedoms reflects a
preference for reconciling competing rights and interests by way of a s. 1
analysis rather than by way of placing internal limits on the scope of religious
freedom. La Forest J. made the point as follows in B.(R.) v. Children’s Aid
Society of Metropolitan Toronto, [1995] 1 S.C.R. 315:
[109] This Court has consistently refrained from formulating internal limits to
the scope of freedom of religion in cases where the constitutionality of a legislative
scheme was raised; it rather opted to balance the competing rights under s. 1 of the
Charter; see R. v. Jones, supra, and R. v. Edwards Books and Art Ltd., supra. A
similar approach was taken in the context of s. 2(b) of the Charter, freedom of
expression. In R. v. Keegstra, supra, Dickson C.J., writing for the majority, stated
that s. 1 was better suited than s. 2(b) to facilitate the necessary balance between

2011 SKCA 3 (CanLII)

Page 24

Page 25

[110] In my view, it appears sounder to leave to the state the burden of justifying
the restrictions it has chosen. Any ambiguity or hesitation should be resolved in
favour of individual rights. Not only is this consistent with the broad and liberal
interpretation of rights favoured by this Court, but s. 1 is a much more flexible tool
with which to balance competing rights than s. 2(a)….

[58] The case law illustrates how this approach has been applied.

For

example, in B.(R.) v. Children’s Aid Society of Metropolitan Toronto itself, a
majority of the Court held that the decision of a mother and father to prohibit
doctors from giving a blood transfusion to their infant daughter was protected
by freedom of religion because it was dictated by the Jehovah’s witness faith.
Ross v. New Brunswick School District No. 15, [1996] 1 S.C.R. 825 is also a
useful reference on this point. There, the court dealt with a school teacher
who had voiced public opinions to the effect that Christian civilization was
being destroyed by a Jewish conspiracy. La Forest J., writing for the majority,
accepted that these actions were protected by freedom of religion. In both
cases, the reconciliation of s. 2(a) and other interests was addressed in the
context of a s. 1 analysis.

[59] It is now well settled that a breach of s. 2(a) is established if two
conditions are satisfied. First, the claimant must sincerely hold a belief, or
believe in a practice, that has a nexus with religion. Second, the measure in
issue must be shown to interfere, in more than a trivial or insubstantial way,
with the claimant’s ability to act in accordance with his or her practices or
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beliefs. See: Alberta v. Hutterian Brethren of Wilson Colony, 2009 SCC 37,
[2009] 2 S.C.R. 567 at para. 32; Multani v. Commission scolaire

[60] The affidavit material filed with the Court indicates that at least some
marriage commissioners say solemnizing a same-sex marriage would violate
their religious beliefs.

As I understood their submissions, none of the

participants in these proceedings took significant issue with this idea, i.e., the
idea that there are marriage commissioners who would have to act in
contravention of sincerely-held religious beliefs in order to solemnize a
same-sex marriage. Put more directly, it was generally accepted that the
current state of affairs under The Marriage Act, 1995, where all
commissioners must either perform same-sex ceremonies or lose their offices,
represents an incursion on the s. 2(a) freedoms of at least some commissioners.
(Counsel for Egale did briefly suggest in her factum that s. 2(a) was not in
issue here but this point was not pressed in oral argument.)

[61] That said, it must be remembered that this reference concerns only the
constitutional validity of the Grandfathering Option and the Comprehensive
Option. The question before us is whether, if enacted, either Option would be
constitutionally valid. It is not whether any specific marriage commissioner
will ultimately be able to bring himself or herself within the terms of the
Options or whether any individual commissioner or intervenor in these
proceedings has demonstrated to the Court that his or her s. 2(a) rights would
in fact be violated if he or she was required to solemnize a same-sex marriage.
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As a result, it is not necessary to examine the specifics of the affidavits filed
by those who say The Marriage Act, 1995, as presently drafted, does not

deliberations, it is not determinative of any of the issues before us. In the
present inquiry, no individual marriage commissioner is obliged to “prove” a
violation of his or her rights.

[62] Put somewhat differently, the question as to whether there are in fact s.
2(a) freedoms in play in these proceedings must be answered by looking, not
so much at the material filed with us by marriage commissioners, but at the
specific wording of the Grandfathering Option and the Comprehensive Option.
More directly, the real issue is whether the s. 2(a) freedoms of a marriage
commissioner would be curtailed if solemnizing a marriage would, in the
words of the Options, “be contrary to the marriage commissioner’s religious
beliefs.”

[63] In light of the very broad interpretation the Supreme Court has placed
on s. 2(a) of the Charter, I conclude that the religious freedom of marriage
commissioners would be infringed in such circumstances. As noted above,
the Court said, in R. v. Big M Drug Mart Ltd., at p. 337, that freedom of
religion means, among other things, “no one is to be forced to act in a way
contrary to his beliefs” and, in Syndicat Northcrest v. Amselem, at para. 56,
that “a practice or belief, having a nexus with religion, which calls for a
particular line of conduct” can operate as the foundation of a s. 2(a) claim.
Given this view of s. 2(a), it follows that s. 2(a) freedoms are implicated if a
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marriage commissioner is obliged to perform a ceremony contrary to his or

[64] I note as well that, given the applicable authorities, there is no basis for
concluding the infringement of rights arising in such circumstances would be
merely “trivial or insubstantial” and hence not a cognizable breach of s. 2(a)
of the Charter. The notion of a trivial or insubstantial interference with
freedom of religion does not involve an inquiry into the extent to which the
measure in issue encroaches on s. 2(a) freedoms in the sense of examining
whether “core” or “peripheral” freedoms are in issue. Rather, it concerns an
examination of the degree to which the freedom is burdened by the measure
in question. See: R. v. Jones, [1986] 2 S.C.R. 284 at pp. 313-14. Thus, by
way of example, when examining this point in Multani, supra, the Court did
not ask how central the practice of wearing a kirpan was to the Sikh faith.
Rather, it noted that Mr. Singh’s choice was between wearing his kirpan and
leaving the public school system. It was because of the consequences of
exercising his s. 2(a) freedoms that the interference with them was said to be
neither trivial nor substantial. See also: Syndicat Northcrest v. Amselem,
supra, at paras. 58 and 59; Alberta v. Hutterian Brotherhood of Wilson Colony,
supra at para. 34.
[65] In the circumstances at issue here, marriage commissioners have to
make a choice. They can either perform same-sex marriages or they can leave
their offices. Accordingly, the obligation to perform same-sex ceremonies
does not interfere in a trivial or insubstantial way with the s. 2(a) freedoms of
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those commissioners who would have to act contrary to their religious beliefs

[66] It is apparent, therefore, that answering the questions posed by the
Lieutenant Governor in Council is, at bottom, concerned with managing the
intersection of the freedom of religion of marriage commissioners on the one
hand, and the equality rights of gay and lesbian individuals on the other. Both
interests are guaranteed by the Charter and this is not a situation where their
potential conflict can be resolved through the way in which the scope of either
s. 2(a) or s. 15(1) of the Charter is delineated. As a consequence, their
accommodation or balancing must be conducted by resort to s. 1 of the
Charter. See: Reference Re Same-Sex Marriage, supra, at para. 50; Dagenais
v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835 at p. 878.

This

assessment must, of course, proceed on the basis that the Charter does not
create a hierarchy of rights and that neither s. 2(a) interests nor those interests
arising under s. 15(1) are, by definition, more worthy of being safeguarded
than the other. See: Dagnais v. Canadian Broadcasting Corp., supra, at p.
877.

[67] All of this, therefore, takes me at last to s. 1 of the Charter. It reads as
follows:
1.
The Canadian Charter of Rights and Freedoms guarantees the rights and
freedoms set out in it subject only to such reasonable limits prescribed by law as
can be demonstrably justified in a free and democratic society.
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[68] The basic framework of analysis to be conducted in connection with s. 1
was set out by Dickson C.J.C. in R. v. Oakes, [1986] 1 S.C.R. 103 at

be of sufficient importance to warrant overriding a Charter right or freedom.
The

second

requirement

involves

the

satisfaction

of

a

form

of

“proportionality” test. Three factors are considered in determining if a law is
proportional in this sense: (a) the particulars of the law must be rationally
connected to its objective, (b) the law must impair the right or freedom in
question as minimally as possible, and (c) there must be an overall
proportionality between the deleterious effects of the law and its object.

[69] I turn now to an examination of each of these matters.

1. The Objective of the Amendments
[70] As indicated, R. v. Oakes provides that, in order for a challenged law to
be a reasonable limitation of rights or freedoms, the objective of the law must
be of sufficient importance to warrant a limitation of rights or freedoms. In
Dickson C.J.C.’s words, the objective must relate to concerns that are
“pressing and substantial.”

[71] The participants in these proceedings do not agree about how to state the
objective of the Grandfathering Option and the Comprehensive Option.
Mr. Megaw and various intervenors supporting the validity of the
amendments contend both Options are generally aimed at protecting the
religious freedom of marriage commissioners, a goal which is said to be
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pressing and substantial. By contrast, it is suggested by Mr. Robertson and
some of those opposing the amendments that their objective is to facilitate or

improper and unworthy goal which would not satisfy the requirements of the
Oakes test.

[72] As discussed above, it is true that both the Grandfathering Option and
the Comprehensive Option, if enacted, would have a negative effect on the
rights of gay and lesbian couples. However, this fact does not control the
answer to the question of whether the objective of the amendments is
sufficiently important to warrant a limitation of rights. In order to respect the
integrity of the Oakes analytical framework, the effect of an impugned law
cannot be allowed to wholly drive the characterization of the objective of the
law. Any such approach will confuse and conflate the first step of the Oakes
inquiry, concerning the importance of the objective of the law, with the final
step of the inquiry which, of course, concerns the proportionality between the
deleterious effects of the law and the merit of its objective. While the effect
of a law can no doubt sometimes cast light on its true purpose, the statement
of the objective of the law for purposes of a s. 1 analysis turns on
considerations broader than its mere impact.

[73] This is clearly illustrated by the fact that, in any case where a s. 1
analysis is required, it would be possible to state the objective of the
impugned measure as involving the denial of Charter rights. R. v. Oakes itself
neatly illustrates the point. It concerned the constitutional validity of s. 8 of
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the Narcotic Control Act, R.S.C. 1985, c. N-1, a provision which placed a
reverse onus on an offender found to have been in possession of a narcotic to

Supreme Court could have said the objective of s. 8 was to deny offenders’
rights to be presumed innocent as guaranteed by s. 11(d) of the Charter, but
it did not. It said the objective of the section was the prevention of drug
trafficking by facilitating the conviction of drug traffickers.

[74] Similarly, in the present situation, it is not appropriate to default to the
idea that the objective of the Grandfathering Option and the Comprehensive
Option is the denial of the rights of gay and lesbian couples. Rather, the
history of this matter clearly indicates that the broad goal of both options is
the accommodation of the religious beliefs of marriage commissioners. There
is a self-evident link between the lawsuit commenced in November of 2008 to
force the Government to accommodate their beliefs and the subsequent
initiation of these proceedings which, of course, are designed to test the
validity of two different ways that such an accommodation might be effected.

[75] In saying this, I recognize that both the Grandfathering Option and the
Comprehensive Option expressly are said to operate “[n]otwithstanding the
Saskatchewan Human Rights Code.” Extraordinary as this may be, it is at its
root a reflection of the fact that, as described above, there is an extant ruling
of the Court of Queen’s Bench upholding a Tribunal decision to the effect that
Mr. Nichols acted contrary to s. 12 of the Code by declining to solemnize a
same-sex marriage. This is important because the Code, in s. 44, says it takes
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precedence over any other enactment unless the enactment is expressly
declared to operate notwithstanding the Code. Accordingly, in light of the

Grandfathering Option and the Comprehensive Option from the application
of the Code for either to be effective, i.e. if they are to accommodate the
religious beliefs of marriage commissioners. All of this is obviously relevant
to the inquiry involved in the final step of the Oakes analysis concerning the
assessment of the proportionality between the effects of the two options and
their objectives. However, as explained, it is not appropriate to confuse the
effects of the Options with their objectives.

[76] As a result, both the Grandfathering Option and the Comprehensive
Option must be seen, in broad terms, as being aimed at accommodating the
religious beliefs of marriage commissioners rather than as being aimed at
denying the rights of gay and lesbian couples. However, for the specific
purpose of the Oakes analysis, some further refinement is required in order to
avoid stating the legislative objective in overly abstract or general terms.
After all, the Options do not involve a generalized defence of freedom of
religion. Rather, they operate in a very specific context concerning the work
of marriage commissioners. Thus, with Oakes in mind, it is best to describe
the objective of the Options as the accommodation of the s. 2(a) Charter
freedoms of commissioners by relieving them of the obligation to perform
marriage ceremonies in circumstances where doing so would be contrary to
their religious beliefs.
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[77] That initial point resolved, the next question is whether this is an
objective of sufficient importance to warrant the limitation of Charter rights.

accommodating a constitutionally guaranteed right or freedom must normally
be taken to satisfy this aspect of the Oakes test even if the effect of the law in
question is to impinge on other Charter interests. Otherwise, at this opening
stage of the inquiry, a court would be forced to somewhat blindly choose one
right or freedom over another. Here, for example, we effectively would be
obliged to endorse s. 2(a) interests in priority to those arising under s.15(1),
or vice versa, without the benefit of a full assessment of all the factors relevant
to the best reconciliation of those rights and freedoms.

[78] By way of clarification on this point, in coming to the conclusion that
the objective of the Options satisfies the first element of the Oakes test, I have
not failed to consider that the religious freedoms in issue here are the
freedoms of marriage commissioners acting qua commissioners, i.e. while
acting in a public office. I recognize it might be contended that the objective
of accommodating the rights of commissioners in this context is not
particularly important because their individual interests are overtaken by a
larger community imperative to the effect that public services must be
provided on a fair and non-discriminatory basis. However, as indicated, this
sort of “balancing” is best conducted in the proportionality wing of the Oakes
test. In my view, this approach allows for the fullest and most transparent
examination of the relevant considerations and best respects the overall
design of the Oakes framework.
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[79] Accordingly, it is my opinion that both the Grandfathering Option and

objective is sufficiently important to warrant the curtailment of Charter rights.
This takes the analysis to the next stage on the inquiry.

2. Proportionality
[80] As noted earlier, the proportionality side of the Oakes framework
involves consideration of three matters: (a) the connection between ends and
means, (b) less restrictive alternatives, and (c) the proportionality between the
objective and deleterious effects of the measure in issue.

(a) Rational Connection
[81] The first step is an inquiry into whether the particulars of the impugned
law are “rationally connected” to its objective. The law must be “carefully
designed to achieve the objective in question” and it must not be “arbitrary,
unfair or based on irrational considerations.” See: R. v. Oakes, supra at
p. 139; R. v. Edwards Books and Art Ltd., [1986] 2 S.C.R. 713 at p. 770. The
government “must show a causal connection between the infringement and the
benefits sought on the basis of reason or logic.” See: RJR-MacDonald Inc.
v. Canada (Attorney General), [1995] 3 S.C.R. 199, at para. 153.

[82] There can be no doubt that both the Grandfathering Option and the
Comprehensive Option satisfy these requirements. Allowing commissioners
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to opt out of solemnizing marriages when performing such ceremonies would
offend their religious beliefs is obviously rationally connected to the objective

(b) Minimal Impairment
[83] The second stage of the proportionality inquiry involves an assessment
of whether the law in issue impairs rights and freedoms as little as reasonably
possible in order to meet its objective. The impairment must be “minimal” in
that the law must be carefully constructed so as to limit rights no more than
necessary.

[84] The application of the minimal impairment feature of the Oakes test
involves a certain measure of practical flexibility in the sense that the ultimate
question is not whether the law in issue satisfies a bench mark of perfection
but, rather, whether it falls within a range of reasonable alternatives.
“Minimal impairment” is not an absolute standard and a law will not be found
to be overbroad merely because it is possible to conceive of an alternative
which might be less restrictive of the rights and freedoms in issue. See, for
example: R v. Edwards Books and Art Ltd., supra, at p. 782.

[85] That said, during the course of argument on the minimal impairment
issue, the Court asked counsel whether there might be a different way of
accommodating the religious beliefs of marriage commissioners than the one
reflected in the Grandfathering Option and the Comprehensive Option.
Specifically, we raised the possibility of a “single entry point” system under
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which a couple seeking the services of a marriage commissioner would
proceed, not by directly contacting an individual commissioner, but by

In such a system, if the request for the services of a commissioner included
information about the sorts of matters that might lead a commissioner to
excuse himself or herself on religious grounds, then the religious beliefs of
individual commissioners could be accommodated “behind the scenes” with
the result that no couple would be denied services because of a consideration
which would engage s. 15 of the Charter.
[86] This sort of approach can perhaps most easily be understood by
describing it in more concrete terms. What if the request for the services of
a marriage commissioner involved completion of a form indicating, not just
the time and place of the proposed ceremony, but also the genders of the two
people planning to marry? (This information is presumably already available
in the system in that, in order to obtain a marriage licence, people planning to
marry must present identification documents which would typically, or
perhaps always, reveal their genders.) Assume too that the Director operated
a simple internal system whereby a commissioner who did not want to perform
same-sex marriage ceremonies because of his or her religious beliefs could
make that fact known to the Director.

In this sort of arrangement, the

Director’s office could reply to a request for marriage services by privately
taking into account the religious beliefs of commissioners and then providing,
to the couple planning to marry, a list of commissioners in the relevant
geographical area who would be available on the planned date of the wedding
and who would be prepared to officiate.

The accommodation of
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commissioners who did not want to be involved in a same-sex ceremony
would not be apparent to the couple proposing to wed and there would be no

because of their sexual orientation.

[87] Mr. Megaw conceded and accepted that this sort of system did in fact
represent a less restrictive means of achieving the objectives of the
Grandfathering Option and the Comprehensive Option. None of the other
participants in the hearing suggested otherwise or expressed concern that such
an approach would be impractical, overly costly, or administratively
unworkable. Further, we were advised by counsel for Egale that in Ontario,
or in Toronto at least, a system along these lines is presently in place and
operating.

[88] In these circumstances, I am obliged to conclude that neither the
Grandfathering Option nor the Comprehensive Option satisfies the minimal
impairment aspect of the Oakes test. This conclusion would be enough to
resolve an ordinary appeal. However, because this is a reference, I propose to
also consider the final aspect of the Oakes analysis.

[89] Before moving to that point, however, I note that the constitutional
validity of any “single entry point” system would need to be assessed in light
of all of the relevant facts pertaining to it and with reference to the specific
features of the proposed system. The assessment that, in broad terms, a single
entry point model would be less restrictive of s. 15(1) rights than the Options
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is not necessarily a determination that any such system would ultimately pass

(c) Proportionality Between Effects and Objective
[90] The third and final aspect of the proportionality inquiry involves
consideration of whether the deleterious effects of the impugned law are,
overall, proportionate to the public benefit conferred by the law.

This

involves a broad assessment of whether the positive effects of the law warrant
its negative impact on guaranteed rights or freedoms.

In Thomson

Newspapers Co. v. Canada (Attorney General), [1998] 1 S.C.R. 877, recently
quoted with approval in Alberta v. Hutterian Brethren of Wilson Colony,
supra, at para. 77, Bastarache J. explained as follows:
[77]

…
The third stage of the proportionality analysis performs a fundamentally
distinct role. … The focus of the first and second steps of the
proportionality analysis is not the relationship between the measures and
the Charter right in question, but rather the relationship between the ends
of the legislation and the means employed. Although the minimal
impairment stage of the proportionality test necessarily takes into account
the extent to which a Charter value is infringed, the ultimate standard is
whether the Charter right is impaired as little as possible given the validity
of the legislative purpose. The third stage of the proportionality analysis
provides an opportunity to assess, in light of the practical and contextual
details which are elucidated in the first and second stages, whether the
benefits which accrue from the limitation are proportional to its
deleterious effects as measured by the values underlying the Charter.

[italics added]

[91] Historically, this aspect of the Oakes test has been the subject of some
academic criticism and has not featured prominently in the jurisprudence. But,
in Alberta v. Hutterian Brethren of Wilson Colony, supra, at paras. 72-78, the
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Supreme Court recently reconfirmed this aspect of the proportionality inquiry

[92] What then of the salutary effect of the Grandfathering Option and the
Comprehensive Option? The answer is straightforward and easily described.
Both would allow marriage commissioners to avoid acting in situations which
would offend their religious beliefs – beliefs which are, no doubt, of very
significant importance to some commissioners. The Grandfathering Option
would, of course, extend this benefit only to those commissioners appointed
before November 5, 2004, while the Comprehensive Option would make it
available to all commissioners regardless of their date of appointment.
[93] However, in considering the benefits of the Options, it is also important
to note that the freedom of religion interests they accommodate do not lie at
the heart of s. 2(a) of the Charter. In other words, the Options are concerned
only with the ability of marriage commissioners to act on their beliefs in the
world at large. They do not in any way concern the freedom of commissioners
to hold the religious beliefs they choose or to worship as they wish. This
reality means the benefits flowing from the Options are less significant than
they might appear on the surface.

[94] I turn then to the question of deleterious effects. Three points warrant
emphasis on this front.

First, both the Grandfathering Option and the

Comprehensive Option would perpetuate a brand of discrimination which our
national community has only recently begun to successfully overcome. It
would be a significant step backward if, having won the difficult fight for the
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right to same-sex civil marriages, gay and lesbian couples could be shunned

[95] Second, and more concretely, allowing marriage commissioners to deny
services to gay and lesbian couples would have genuinely harmful impacts.
This can be seen, for example, in M.J. v. Nichols (2008), 63 C.H.R.R. D/145,
where M.J. testified as follows about his reaction to being denied services by
a marriage commissioner:
It was actually pretty devastating… So when this happened I was quite devastated.
I rehashed this I don’t know how much when I couldn’t sleep because I actually
wound up sleeping very little. I was just crushed about it. I couldn’t believe that
as a human being I wasn’t going to be treated as a real person. And everybody
should be treated as a real person. …

[96] Negative effects of this sort would not be restricted to those gay and
lesbian individuals who are directly denied marriage services.

A more

generalized version of it would obviously be felt by the gay and lesbian
community at large and, indeed, there is no doubt it would ripple through
friends and families of gay and lesbian persons and the public as a whole.
Simply put, it is not just gay and lesbian couples themselves who would be
hurt or offended by the notion that a governmental official can deny services
to same-sex couples. Many members of the public would also be negatively
affected by the idea.

[97] The third, and in some ways most important deleterious effect of the
Grandfathering Option and the Comprehensive Option, is that both would
undermine a deeply entrenched and fundamentally important aspect of our
system of government. In our tradition, the apparatus of the state serves
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everyone equally without providing better, poorer or different services to one
individual compared to another by making distinctions on the basis of factors
The proud tradition of individual public

officeholders is very much imbued with this notion. Persons who voluntarily
choose to assume an office, like that of marriage commissioner, cannot expect
to directly shape the office’s intersection with the public so as to make it
conform with their personal religious or other beliefs. Any idea of this sort
would sit uneasily with the principle of the rule of law to the effect that “the
law is supreme over officials of the government as well as private individuals,
and thereby preclusive of the influence of arbitrary power.” See: Reference
re: Manitoba Language Rights, [1985] 1 S.C.R. 721 at p. 748; Reference re
Secession of Quebec, [1998] 2 S.C.R. 217 at para. 71.
[98] Marriage commissioners do not act as private citizens when they
discharge their official duties. Rather, they serve as agents of the Province
and act on its behalf and its behalf only. Accordingly, a system that would
make marriage services available according to the personal religious beliefs
of commissioners is highly problematic. It would undercut the basic principle
that governmental services must be provided on an impartial and
non-discriminatory basis.

[99] Taking all of the relevant considerations into account, it is readily
apparent that the positive aspects of the objective sought by the
Grandfathering Option and the Comprehensive Option do not outweigh their
deleterious effects. As a result, neither alternative satisfies the third aspect
of the proportionality wing of the Oakes test.
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[100] In

my

opinion,

neither

the

Grandfathering

Option

nor

the

within the meaning of s. 1 of the Charter. The Supreme Court has repeatedly
confirmed that freedom of religion is not absolute and that, in appropriate
cases, it is subject to limitation. This is clearly one of those situations where
religious freedom must yield to the larger public interest.

V.

Conclusion

[101] I answer the questions posed by the Lieutenant Governor in Council as
follows:
(a) Is s. 28.1 of The Marriage Act, 1995 as set out in The Marriage
Amendment Act attached as Schedule A to this Order consistent with the
Canadian Charter of Rights and Freedoms? If not, in what particular or
particulars, and to what extent?
Answer:
No. If enacted, s. 28.1, as set out in Schedule “A”, would offend s. 15(1) of
the Canadian Charter of Rights and Freedoms and would not be justifiable
pursuant to s. 1.
(b) Is section 28.1 of The Marriage Act, 1995 as set out in The Marriage
Amendment Act attached as Schedule B to this Order consistent with the
Canadian Charter of Rights and Freedoms? If not, in what particular or
particulars, and to what extent?
Answer:
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No. If enacted, s. 28.1, as set out in Schedule B, would offend s. 15(1) of the
Canadian Charter of Rights and Freedoms and would not be justifiable

DATED at the City of Regina, in the Province of Saskatchewan,
this 10 th day of January, A.D. 2011.
“RICHARDS J.A.”
RICHARDS J.A.
I concur

“OTTENBREIT J.A.”
for KLEBUC C.J.S.

I concur

“OTTENBREIT J.A.”
OTTENBREIT J.A.

Smith J.A.

I.

Introduction

[102] I have had the opportunity to read the judgment of Richards J.A. and I
agree with the conclusions that he has reached that both of the proposed
amendments to The Marriage Act, 1995, S.S. 1995, c. M-4.1, are inconsistent
with the Canadian Charter of Rights and Freedoms because, if enacted, they
would offend s. 15(1) of the Charter and would not be justifiable pursuant to
s. 1. Certainly I agree that the amendments, if enacted, would have a
discriminatory effect on same-sex couples contrary to s. 15(1) of the Charter.
However, it is my view that the full implications of the proposed legislation
raise fundamental issues of constitutional principle that should be further
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articulated in the context of a constitutional reference by the Attorney General
of this Province seeking the opinion of this Court. In particular, I would

than my colleague has done, and accord it a considerably more attenuated
value in the context of the s. 1 analysis in accordance with the criteria
established in R. v. Oakes, [1986] 1 S.C.R. 103. This, in turn, leads to a
somewhat different analysis of the proportionality portion of the Oakes test.

[103] It is important to undertake this analysis for, in my view, if the proposed
legislative amendments were constitutionally acceptable, so too would be
virtually any legislative provision protecting individual discrimination in the
delivery of services to same-sex couples, in either the public or the private
sector, on the basis of religious disapproval of a same-sex lifestyle. For this
reason, it is important, in my view, to articulate as fully as possible the reasons
that these proposed amendments are constitutionally offensive.

II.

The Discriminatory Effect of the Proposed Legislation

[104] I begin with a few comments about the discriminatory effect of the
proposed amendments. Like my colleague, and for the same reasons, I will
focus on the effect these amendments would have on same-sex couples,
although it is true that they would also, on a proper reading, authorize
marriage commissioners to discriminate on other grounds. It is my view,
which I will set out more fully below, that the purpose of the proposed
amendments is to permit marriage commissioners to refuse to marry same-sex
couples if they object to doing so for religious reasons.
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[105] I agree that a refusal on this ground could be devastating to a same-sex

happen. Indeed, if anything, the evidence before us would indicate that
religious objection to same-sex marriage and, indeed, to same-sex
relationships, is widespread and, if permitted by legislation, would be
frequently invoked to deny service to same-sex couples.

[106] According to the evidence before us, a significant number of religious
organizations currently disapprove of same-sex marriages and, as I will
further explain below, clergy related to these organizations are permitted to
and will therefore refuse to perform same-sex marriages. These include most
Christian denominations including Roman Catholic, Lutheran, Baptist,
Pentecostal, Apostolic, Christian Reformed, Orthodox Christianity, member
churches of the Evangelical Fellowship of Canada and churches who are
historically descended from the Holiness Movement of the 19 th century
(Salvation Army, Church of the Nazarene, Christian Missionary Alliance and
many others) and others too numerous to list. In addition, Judaism, Islam,
Confucianism, and Taoism, among other non-Christian religious, tend to be
opposed to the expression of homosexuality. (See the affidavit of Bryan Hillis
in Information and Materials Forming the Record, (hereafter, “the Record”)
Tab 8, paragraphs 8 and 9) Accordingly, for many same-sex couples, civil
marriage by a marriage commissioner is the only option for obtaining a legal
marriage. The potential for psychological harm and for inconvenience to
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individual same-sex couples, as described by my colleague, is therefore

[107] More important, however, is the affront to dignity, and the perpetuation
of social and political prejudice and negative stereo-typing that such refusals
would cause. Furthermore, even if the risk of actual refusal were minimal,
knowing that legislation would legitimize such discrimination is itself an
affront to the dignity and worth of homosexual individuals. History has
established and jurisprudence has confirmed the extreme vulnerability of this
group to discrimination and even hatred. The historical, social, political and
economic disadvantage suffered by homosexuals in Canadian society is well
described in this often quoted passage from the judgment of Cory and
Iaccobucci JJ. in Egan v. Canada, [1995] 2 S.C.R. 513:
173 The historic disadvantage suffered by homosexual persons has been widely
recognized and documented. Public harassment and verbal abuse of homosexual
individuals is not uncommon. Homosexual women and men have been the victims
of crimes of violence directed at them specifically because of their sexual
orientation: Equality For All: Report of the Parliamentary Committee on Equality
Rights (1985), at p. 26; Cynthia Petersen, "A Queer Response to Bashing:
Legislating Against Hate" (1991), 16 Queen's L.J. 237; Nova Scotia Public Interest
Research Group, "Proud but Cautious": Homophobic Abuse and Discrimination in
Nova Scotia (1994); Bill C-41 (1994). They have been discriminated against in
their employment and their access to services. They have been excluded from some
aspects of public life solely because of their sexual orientation: Equality For All,
supra, at pp. 30-32; Douglas v. Canada (1992), 58 F.T.R. 147. The stigmatization
of homosexual persons and the hatred which some members of the public have
expressed towards them has forced many homosexuals to conceal their orientation.
This imposes its own associated costs in the work place, the community and in
private life.
174
For example, a study by the Quebec Human Rights Commission has
indicated that the isolation, harassment and violence imposed by the public and the
rejection by their families has caused young homosexuals to have a higher rate of
attempted and successful suicide than heterosexual youths: De l'illégalité à
l'égalité: Rapport de la consultation publique sur la violence et la discrimination
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envers les gais et lesbiennes (Commission des droits de la personne du Québec,
May 1994), at p. 125. Until 1969, certain forms of homosexual sexual intercourse
were criminal offences. Until 1973, the American Psychiatric Association labelled
homosexuality a psychiatric disorder and the World Health Organization
considered it a psychiatric disorder until as recently as 1993.
175
Homosexual couples as well as homosexual individuals have suffered
greatly as a result of discrimination. Sexual orientation is more than simply a
"status" that an individual possesses. It is something that is demonstrated in an
individual's conduct by the choice of a partner. The Charter protects religious
beliefs and religious practice as aspects of religious freedom. So, too, should it be
recognized that sexual orientation encompasses aspects of "status" and "conduct"
and that both should receive protection. Sexual orientation is demonstrated in a
person's choice of a life partner, whether heterosexual or homosexual. It follows
that a lawful relationship which flows from sexual orientation should also be
protected. The European Parliament, in its legislation prohibiting discrimination on
the basis of sexual orientation, specifically sought to address the discrimination
faced by homosexuals not only as individuals but as couples: Resolution on Equal
Rights for Homosexuals and Lesbians in the European Community (A3-0028/94).
These studies serve to confirm overwhelmingly that homosexuals, whether as
individuals or couples, form an identifiable minority who have suffered and
continue to suffer serious social, political and economic disadvantage.

[108] Those who support the legislative amendments before this Court have
argued that the proposed legislation seeks to achieve a balance between the
right of same-sex couples to marry (which would not be significantly affected
by the legislation) and the right of marriage commissioners to religious
freedom. But it is not merely or even primarily the right of same-sex couples
to marry that the amendments would infringe. It is the right of this vulnerable
group to be free from discrimination and prejudice in the delivery of a public
service, available without discrimination to all other members of society. In
my view, there can be no question but that this legislation, if enacted, would
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violate the right of same-sex couples to equal protection of the law contrary

III.

Section 1 of the Charter: The Oakes Test

[109] The question, then, is whether this infringement can be justified under
s. 1 of the Charter, as a reasonable limit to the s. 15(1) Charter right,
prescribed by law, that can be demonstrably justified in a free and democratic
society. The Oakes test requires the Court to first determine whether the
objective of the legislation is pressing and substantial. If so, the question is
whether the legislation passes the proportionality part of the Oakes test in that
(a) it is rationally connected to its objective, (b) it is designed to achieve its
objective in a way that minimally impairs the Charter right at issue, and,
(c) its salutary effects in respect to its objective are not outweighed by the
deleterious effects in relation to the offended Charter right. (R. v. Oakes,
supra, at pp. 138-9.)

A.

The Legislative Objective

[110] The question of how the objective of the impugned legislation is
characterized can be of significance in the analysis required by the Oakes test.
It is evident, for example, that the first two of the branches of the
proportionality test presume the validity of the legislative objective and
question only how it is best and most equitably to be achieved. In early
Charter jurisprudence, as in Oakes itself, for example, it was assumed that
only an objective of considerable public value and importance could warrant
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infringement of a constitutionally protected Charter right. In fact, for some
time, little emphasis was placed on the third branch of proportionality—the

the test redundant. That approach appears to have ended with the decisions of
the Supreme Court in Dagenais v. Canadian Broadcasting Corp., [1994] 3
S.C.R. 835 and Thomson Newspapers Co. v. Canada, [1998] 1 S.C.R. 877,
where a true assessment of whether the benefits of the legislation are
proportional to the deleterious effect of the Charter infringement was
endorsed. One result, it appears, has been to apply a less exacting standard to
determine whether the legislative objective is sufficiently pressing and
substantial, so long as it is at least a legitimate governmental concern, leaving
doubts as to the value of the objective to be resolved in the balancing required
by the third branch of the proportionality test.

[111] There are dangers, nonetheless, in characterizing a doubtful legislative
objective in such broad and abstract terms that there can be no serious
question as to whether it is sufficiently important to override a Charter right,
for to do so can unduly limit the proportionality analysis as well. For this
reason, the Supreme Court has in a number of cases emphasized that it is
preferable to state the objective of the law as precisely and specifically as
possible, clearly identifying the societal harm which the legislation
purportedly addresses and considering the context in which the legislation
was proposed as well as the context of the statute as a whole in which the
impugned provision occurs.
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[112] See, for example, Thomson Newspapers Co. v. Canada, supra where
Bastarache J. insisted on a precise statement of the exact nature of the harm

…for the purpose of the s. 1 analysis…it is desirable to state the purpose of the
limiting provision as precisely and specifically as possible so as to provide a clear
framework for evaluating its importance and the precision with which the means
have been crafted to fulfil that objective. (At para. 98, citing in support of this
proposition RJR-MacDonald [[1995] 3 S.C.R. 199] and Vriend v. Alberta [1998]
1 S.C.R. 493 at para. 110).

[113] The desirability of stating the objective of limiting provisions as
precisely and specifically as possible so as to provide a clear framework for
evaluating its importance and for the proportionality analysis was restated in
Harper v. Canada, 2004 SCC 33; [2004] 1 S.C.R. 827 (at para. 92). Similarly,
in Canada v. Hislop, 2007 SCC 10; [2007] 1 S.C.R. 429 (at para 53), regarding
the constitutionality of amendments to Canada Pension Plan (“CPP”)
legislation that would limit the claims of same-sex dependents, the Court held
that, while, in an appropriate case, the matching of benefits conferred under
the CPP with obligations imposed on same-sex partners under other
legislation may be a pressing and substantial objective, it was not enough to
make only general reference to those relationships. There had to be an
explanation supported by relevant evidence as to what those relationships
were, why they were relevant and why they justified the limit on the Charter
right that had been found to be violated. Finally, the same point is reiterated
in R. v. Bryan, 2007 SCC 12; [2007] 1 S.C.R. 527 at para. 11.
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[114] In the case before this Court, it is a mistake, in my view, to characterize
the objective of the proposed amendments simply as “accommodating the

“protecting the religious freedom of marriage commissioners”, if it is
assumed that this necessarily takes us directly to a conflict of equally
protected Charter rights: a conflict between the freedom of religion of
marriage commissioners (protected by s. 2(a) of the Charter), on the one hand,
and the equality rights of gay and lesbian individuals to be free from
discrimination (protected by s. 15(1)), on the other, requiring an analysis in
which neither right is more worthy of being safeguarded than the other. The
objective of the proposed legislation must be stated specifically, and the
societal harm at which it is directed examined critically prior to an assumption
of the unquestionable value of the legislative objective.

[115] The objective of the proposed legislation is to permit marriage
commissioners to refuse to perform same-sex marriage ceremonies when to
do so conflicts with their religious beliefs.

It is evident that complaints by

some marriage commissioners that they were compelled to perform same-sex
marriages and that this conflicted with their religious beliefs was the impetus
for the legislation. This is the purported societal harm that the legislation is
intended to address. This goal is apparent from the history preceding this
reference and from the inclusion of the so-called “grandfathering” option in
the proposed amendments, the time lines of which are clearly tied to
jurisprudence giving same-sex couples the right to marry. But the validity of
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this goal, and especially its importance, are questions worthy of further

[116] This takes us, I believe, to a more careful examination of the scheme of
The Marriage Act, 1995 and the role that marriage commissioners and civil
marriages play in that scheme. Much of the information in relation to this
issue is set out in the affidavit of Lionel McNabb, Director of the Marriage
Unit, which is part of the Family Justice Services Branch of the Saskatchewan
Ministry of Justice and Attorney General. This affidavit was filed as part of
the Record, jointly submitted by Mr. Robertson and Mr. Megaw. It is found
at Tab 5 of that volume.

[117] Section 3 of the Act provides as follows:
The following persons, if registered pursuant to this Act as qualified to solemnize
marriage, may solemnize marriage between persons not under a legal
disqualification to contract marriage:
(a)
a member of the clergy of a religious body who is ordained or
appointed according to the rites and ceremonies of that religious body;
(b)
any catechist, missionary or theological student who is appointed or
commissioned by the governing body of any religious body with special
authority to solemnize marriage;
(c)
any commissioner or appointed and commissioned officer of the
Salvation Army, other than a probationary lieutenant, chosen or
commissioned by the Salvation Army to solemnize marriage;
(d)
an ordained Rabbi who has charge of or is connected with a
congregation in Saskatchewan;
(e)
a marriage commissioner appointed by the minister.

[118] Mr. McNabb explains that s. 3 of the Act authorizes two alternative
types of officials to solemnize marriage in the Province: members of the
clergy (i.e., the religious officials identified in subsections (a)-(d)) and
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marriage commissioners (subsection (e)) appointed by the Minister of Justice.
No person other than a marriage commissioner or member of the clergy may

celebration of marriages by Doukhobortsi according to the rites and
ceremonies of their creed.

[119] Members of the clergy must be registered by the Director, who must be
satisfied that the religious body in question is sufficiently well-established to
warrant registering the clergy of that body. Section 5(3) of the Act requires the
Director to consider the continuity of existence of the religious body and
whether it has recognized rites and usages respecting the solemnization of
marriage. There are currently 138 religious bodies that are considered to
satisfy this requirement and from time to time a new religious body is
recognized. Subject to this requirement, the Director is required to register
any member of the clergy who is permanently resident or regularly attends to
pastoral duties in Saskatchewan and whose name is submitted to the Director
by the proper ecclesiastical authority of the religious body to which the
member of the clergy belongs. The decision whether a particular member of
the clergy is authorized to perform marriages is therefore made by the proper
ecclesiastical authority of the registered religious body, and not by the
Director. In addition, the Act does not prescribe a particular form for religious
marriage ceremonies performed by members of the clergy. It is expected that
members of the clergy will conduct such ceremonies according to the
“recognized rites and usages respecting the solemnization of marriage” of
their respective religious bodies. [McNabb affidavit, para. 30]

2011 SKCA 3 (CanLII)

solemnize any marriage although the Act makes special provision for the

Page 55

[120] These provisions are clearly designed to give wide scope to the

of marriage as a religious rite or sacrament is concerned. The question of who
can perform a religious marriage and the form the ceremony can take are
matters left exclusively to the religious bodies to determine. Further, in
Reference Re Same-Sex Marriage, 2004 SCC 79; [2004] 3 S.C.R. 698, the
Supreme Court has held that religious officials are entitled to decide who may
be married in accordance to the rites, practices and beliefs of the religion in
question, and, in particular, has held that state compulsion on religious
officials to perform same-sex marriages contrary to their religious beliefs
would violate the guarantee of freedom of religion under s. 2(a) of the
Charter that could not, absent exceptional circumstances, be justified under
s. 1 of the Charter. This is because the performance of religious rites,
including marriage, is recognized as a fundamental aspect of religious
practice. It is at the core of values protected by s. 2(a).

[121] But s. 2(a) of the Charter protects not only the right to freely exercise
one’s religion but also the right to be free from compulsion to practice or
recognize any religion. See R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295.
Under the scheme of the Act, it is clear that solemnization of marriage by a
marriage commissioner is provided as a non-religious alternative for those
who, for any reason, are unable to have their marriage solemnized by clergy,
or who choose not to do so. This is as much a part of the scheme of the Act,
and a recognition of the s. 2(a) Charter values inherent in its scheme, as is the
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provision for and protection of religious marriage ceremonies. Section 30 of

30
The authority of a marriage commissioner to solemnize marriage may be
limited to cases where the parties to the intended marriage belong, or one of them
belongs, to a certain creed or nationality, or it may include all cases where either of
the parties objects to being or does not desire to be married by any of the persons
enumerated in clauses 3(a), (b), (c) and (d).

[122] Although the first portion of this section permits the appointment of
marriage commissioners to officiate at marriages for persons of certain creeds
or nationalities, Mr. McNabb attests that he is unaware of any present or
former marriage commissioners who have held a limited appointment. For the
purpose of our discussion, it is only necessary to consider the situation of
marriage commissioners with a general appointment.

[123] It is clear that marriage commissioners with a general appointment are
intended by the legislation to perform non-religious, civil, as opposed to
religious ceremonies. Section 31 of the Act sets out the requirements for a
civil marriage ceremony, and expressly limits the wording to be used in
solemnizing a civil marriage:
31
Marriage may be solemnized by a marriage commissioner and contracted in
his or her office or any other place he or she selects, but only in the following form
and manner:
(a)
the marriage must be contracted in the presence of the witnesses
mentioned in section 37, and with open doors;
(b)
in the presence of the marriage commissioner and witnesses, each of
the parties shall declare: “I do solemnly declare that I do not know of any
lawful impediment why I, A.B., may not be joined in matrimony to C.D.”;
and each of the parties shall say to the other: “I call upon these persons here
present to witness that I, A.B., do take you, C.D., to be my lawful wedded
wife (or husband)”; after which the marriage commissioner shall say: “I,
E.F., a marriage commissioner, by virtue of the powers vested in me by The
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[124] Director McNabb has appended to his affidavit a copy of a manual
distributed to all marriages commissioners including Form-MA-3, a
recommended format for a civil marriage ceremony. At the bottom of the page
of this distribution is a notation: “*Please Note*--There are to be no religions
connotations in a civil ceremony.” (The Record, McNabb affidavit at Tab 5,
attachment at Tab 5E, emphasis in the original.)

[125] The civil and non-religious nature of marriages performed by marriage
commissioners is acknowledged by Orville Kenneth Nichols (Affidavit at Tab
9 of the Record). Mr. Nichols is 73 years old and was first appointed a
marriage commissioner in April 1983. He has on three occasions declined to
officiate at a same-sex marriage, in each case indicating to the couple that he
was unable to participate due to his religious beliefs. One of these couples laid
a complaint of discrimination with the Saskatchewan Human Rights
Commission. Mr. Nichols was, after a hearing, ordered to pay to the couple
damages in the amount of $2,500. The decision was unsuccessfully appealed
to the Court of Queen’s Bench and a further appeal is pending before this
Court.

[126] In the instant proceeding, Mr. Nichols attests as follows:
8. I understand and accept my responsibility as a marriage commissioner to conduct
a civil marriage ceremony without the introduction of any religious comment or
statement. I conduct civil marriage ceremonies according to the legislation and my
personal religion or religious beliefs do not impact upon those civil marriage
ceremonies which I perform. I do not view myself as having any discretion as a
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[127] Significantly, Mr. Nichols also indicates that, apart from the identified
refusals to perform marriages for same-sex couples, he does not refuse to
complete any other marriages he is asked to perform unless he has reasonable
grounds to believe the marriage is being completed for an improper purpose,
such as violation of Immigration Act [Immigration and Refugee Protection
Act, S.C. 2001, c. 27] requirements.

[128] According to Mr. McNabb, there have been 5,713 persons registered
with the Marriage Unit by religious bodies as members of the clergy eligible
to solemnize marriages since the Marriage Unit was created. There are
currently 372 marriage commissioners and there have been 578 since the
Marriage Unit was created. Marriage commissioners are appointed by the
Minister but are not considered provincial government employees. They are
entitled to be paid a prescribed fee of $50 plus travelling expenses by the
couple to be married. They are often older individuals, and many of them are
retired. On average, marriage commissioners perform approximately six or
seven marriage ceremonies per year, but this number clearly varies widely.
Mr. Nichols, for example, attests that he performs approximately 75 to 100
ceremonies per year.

[129] With this context in mind, I return to the task of delineating the social
harm that the proposed legislation is intended to remedy. Some marriage
commissioners have said that performing same-sex civil marriages conflicts
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with their religious beliefs and they should not be compelled to perform them.
The sincerity of their beliefs is unchallenged. However, in light of the clearly

commissioners, and the significance of this aspect of civil marriage in the
larger scheme of the Act, it is important to ask in precisely what respect being
compelled to perform a same-sex marriage can offend the religious freedom
of a marriage commissioner. Considerable evidence was put before the Court
on this point and it merits attention.

[130] The purpose of this attention to the evidence is not, of course, to
examine whether the marriage commissioners who have in fact objected on
religious grounds to performing same-sex marriages, and at whom the
proposed legislation is in fact directed, would actually fall within the
protection these amendments would offer. It is clear that they would. Rather,
it is to examine the significance of the societal harm these provisions are
intended to remedy and, in particular, whether, and if so, to what extent s. 2(a)
Charter values are in fact offended by requiring marriage commissioners to
perform same-sex marriages. In my view, this inquiry is essential for a proper
Charter analysis in the case before us.

[131] One of the affiants who support the proposed amendments states his
religious objection to marriage commissioners being compelled to perform
same-sex marriages in extremely vague and general terms, leaving the reader
somewhat mystified as to the nature of the objection. Mr. Nichols sets out his
position as follows:
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non-religious nature of civil marriage ceremonies conducted by marriage

10.
Public service to my community is of significant importance to me. I view
it as my obligation to the society in which I live to actively participate in society
functions. I have chosen to exercise this participation through my association as a
Justice of the Peace, Senior Presiding Justice of the Peace and Marriage
Commissioner. I see the participation in these positions as fulfilling my duties as a
citizen and ensuring I put back into society as a responsible, caring member of
society.
11.
I am also a practicing Christian. My duty to my religion compels me to
refuse to complete certain acts as articles of my faith. I fully understand and accept
the right of individuals to obtain a same sex marriage as a legal right and I do not
oppose those individuals exercising this legal right. However, I find that I am
unable to participate in the exercise of this right due to my religious views. I have
arrived at this position only after much reflection and consideration. I have also
sought the assistance of those within my faith to provide guidance and advice. In
the end, I have resolved that my religious views do not allow me to participate in
same-sex marriage ceremonies.

[132] Others, however, are considerably more plain-spoken in relation to their
objection to same-sex unions, and many refuse to acknowledge any distinction
between the civil and the religious concepts of marriage. Some, like Mr.
Nichols, acknowledge in one breath the legality and legitimacy of same-sex
civil marriages, while in the next claim that to perform a same-sex marriage
ceremony would offend their religious beliefs. Others express strong
objection to the way Canadian law legitimizing same-sex marriage has
evolved and, indeed, object to the current law. A theme that runs through this
evidence, however, is the view that officiating at a same-sex marriage offends
the religious beliefs of some marriage commissioners because to do so would
constitute condonation or approval of same-sex relationships, which they find
religiously and morally repugnant and socially harmful.
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[133] Intervener Reverend Paul Donlevy, Chancellor of the Roman Catholic
Diocese of Saskatoon, indicates that Catholic teaching would fail to

by its nature, procreative love is excluded from such relationships.” (Affidavit
of Reverend Donlevy, para. 16). He offers this justification for declining to
perform civil same-sex marriages:
18. Based on conscience and adherence to their religion, a devout, practising
Catholic marriage commissioner would have strong reasons to decline a request to
officiate at a same sex marriage. These reasons may include the following:
(a) Incapability: The conscientious Catholic marriage commissioner would
recognize that he or she is not capable of making one kind of relationship
into another by participating in the exchange and pronouncing the couple
“married”.
(b) Integrity: To solemnize a same-sex marriage would be to proclaim
something which, according to Catholic conscience, is not a true marriage.
It would be a misuse of office and it would mislead. It would be against
conscience as illustrated by the 7th commandment which forbids false
witness.
(c) Cooperation in Immorality: Participating in same-sex marriage would
require a Catholic marriage commissioner to promote what is regarded in
the Catholic Faith as sinful or immoral actions of others and to act contrary
to scriptures and church teachings concerning sexuality and the conditions
for sexual relationship.

[134] The Christian Legal Fellowship filed affidavits of Reverend Joe Boot,
Bishop Albert Thévenot, Dr. Paul Cameron and Dr. John Digs.

[135] Reverend Boot purports to set forth “the orthodox Christian position on
marriage and the responsibilities man has to God and His law.” (para. 3) He
discusses

the

marriage

covenant,

opining

that

“monogamous,

non-polygamous, heterosexual marriage is…a uniquely Christian doctrine. A
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Christian must always recognize marriage as such, and understand that any
attempt on the part of society to define it in any other way is disobedience to

concludes that where secular civil laws contradict God’s laws, the Christian
is duty bound to obey God’s law rather than man-made statute. (para 27)

[136] Bishop Thévenot is Bishop of Prince Albert Roman Catholic Diocese.
His affidavit quotes from the Catechism of the Catholic Church, describing
homosexual acts “as acts of grave depravity…contrary to natural law.” It goes
on, “….They do not proceed from a genuine affective and sexual
complementarity.

Under

no

circumstances

can

they

be

approved…..Homosexual persons are called to chastity.” (para. 9) Bishop
Thévenot concludes:
12. Therefore, because of the teachings of the Roman Catholic Church, it is
immoral for a Catholic to participate in a ceremony, civil or religious, that purports
to marry a same-sex couple. Marriage is a sacrament created by God and specially
designed for a particular purpose. The teachings of the Catholic Church prohibit
adherents from being involved in any way in the creation, promotion or public
affirmation of the same-sex marriage relationship itself, as these constitute
condoning or approving the sexual activity of such unions between members of the
same gender which is morally wrong and disobedient to God….(emphasis added.)

[137] Dr. Paul Cameron, a psychologist, and Dr. John R. Diggs, a medical
doctor, attest to the opinions that those who engage in homosexuality are less
mentally and physically healthy than those who only

engage in

heterosexuality, although these opinions, interestingly, would support the
view that monogamous same-sex marriages might alleviate many of their
concerns.
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[138] Finally worthy of mention are the affidavits of the inteveners Bruce

Saskatchewan marriage commissioners who seek the right to refuse to
perform same-sex marriages. Ms. Dichmont was a marriage commissioner in
Newfoundland who resigned her commission when she was required to
perform same-sex marriages if asked.

[139]Mr. Goertzen is a member of a Southern Baptist Church in Prince Albert.
He expresses the religious belief that marriage is ordained by God and only
God has authority to alter its definition. He adds this:
21. I also believe marriage is an external manifestation of community acceptance
of a couple into a long-term commitment to a sexual relationship. Therefore I
believe that by marrying a couple, a person is approving and spreading the approval
of the conduct that is involved.
22. Performing same-sex marriage ceremonies dramatically offends my sincerely
held religious convictions. I believe that by marrying same-sex couples I would act
to approve and spread the approval of conduct that my deepest religious
convictions hold as immoral and harmful.(emphasis added)
23….My religious beliefs themselves do not distinguish between marriages
officiated by clergy and marriages officiated by a marriage commissioner. My
religious beliefs prohibit me from being involved in any way in the creation of the
same-sex marriage relationship itself….

Mr. Bjerland and Ms. Dichmont express the same sentiments in virtually
identical words. Ms. Dichmont explains that she resigned as a marriage
commissioner in Newfoundland when informed that she would be required to
perform same-sex marriages:
13. My personal religious convictions, devoid of any prejudice against individuals,
required me to refrain from marrying same-sex couples. By marrying same-sex
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Goertzen, Larry Bjerland and Désirée Dichmont. The first two are

couples I would have been acting to approve and spread the approval of conduct
that my deepest religious convictions hold as immoral and teach to be harmful, not
only to the participants, but to society as a whole. Therefore, I sent my letter of
resignation on January 12, 2005, albeit most reluctantly, triggering the cancellation
of my commission. (Emphasis added)

[140] In short, and in general, the interveners who support the position of the
marriage commissioners who seek the immunity that would be provided by
the proposed amendments explain the religious objection to performing
same-sex marriages on two bases, sometimes alternatively, but often in
conjunction: (1) that same-sex marriage is not included in their religious
conception of marriage and, there being no difference between religious and
civil marriage, it is therefore illegitimate; and (2) that the claimant believes,
on religious grounds, that a same-sex union is sinful (to put it mildly—some
also say unhealthy, perverse, etc.) and that to officiate in the ceremony would
give the appearance of approval of, and might serve to encourage, such a
sinful lifestyle.

[141] The first of these positions, in my view, is contrary to the essence of the
provisions of the Act designed to protect freedom of religion by providing for
both religious marriages, where the ceremony is to be performed by clergy in
accordance with the beliefs, rites and sacraments of their religious faith, and
also for non-religious civil marriages, where the ceremony is expressly
intended to carry no religious implications. The first position is, moreover,
expressly contrary to and disapproving of the legislative and jurisprudential
evolution of the law upholding the right of same-sex couples to marry.
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[142] In relation to the second position, it is far from clear that officiating at
a civil marriage ceremony carries any implication or connotation at all that the

union. The only evidence we have on this point is to the contrary—the
evidence of Mr. Nichols, mentioned above, that no proposed marriages are
refused (apart from same-sex marriages) unless they are thought to be for
legally improper purposes. However, to refuse to perform a same-sex
marriage on this basis without doubt expresses condemnation of same-sex
unions and practices as socially harmful and perverse. Thus, while performing
the ceremony when asked might well be neutral, refusing to do so is an overtly
discriminatory act that causes psychological harm to couples so refused and
perpetuates the prejudice and inequality that gays and lesbians have suffered
historically.

[143] While this last point is perhaps most relevant to the balancing of
salutary and deleterious effects required by the third leg of the proportionality
test within the Oakes analysis, it requires consideration at this stage as well,
in my view, in determining whether and to what extent the objective of the
legislation is pressing and substantial.

[144] There are in addition two further points that must be made in relation to
the suggestion that it is of pressing importance to protect the right of marriage
commissioners to refuse to perform civil same-sex marriages because to
perform them connotes approbation of same-sex relationships, which some
marriage commissioners do not, on religious grounds, approve.
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marriage commissioner who officiates necessarily approves of the particular
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[145] The first point, and the most significant, is that precisely the same

rent halls for marriage celebrations, and disapprove, on religious grounds, of
same-sex relationships. But more than this, it could just as easily, and with as
much validity, be made by those who provide rental living accommodation to
married couples, and even those who provide restaurant meals or
entertainment to the public. The desire of individuals providing these services
to the public to withhold the service from same-sex couples, on grounds of
religious disapproval, is not legislatively protected. The evidence before us
clearly establishes that religious disapproval of same-sex relationships is
hardly restricted to marriage commissioners. Indeed, it is fair to say that
religious belief is at the root of much if not most of the historical
discrimination against gays and lesbians. It is fair to ask, then, why it is
particularly important to accommodate marriage commissioners’ religious
beliefs in this respect.

[146] The second point is that, while the right to hold certain religious beliefs,
and to engage in particular rites and practices, lie at the core of the right to
religious freedom protected by s. 2(a) of the Charter, Canadian constitutional
jurisprudence has consistently distinguished between the right to hold certain
beliefs and the right to act on those beliefs, particularly as one moves out of
the fundamental area of religious rites and practices and when acting on a
religious belief harms or infringes the rights of others. See, for example, the
analysis in Trinity Western University v. British Columbia College of
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argument could be invoked by those who sell marriage licenses, or those who
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Teachers, 2001 SCC 31; [2001] 1 S.C.R. 772, where the Court was at great
pains to distinguish between the right of education students to hold negative

2(a), from the right to discriminate against others, based on those beliefs, by
implication, not protected. At the very least, the protection of s. 2(a) of the
Charter, like s. 2(b) encompasses a range of activities that diminish, as they
recede from a fundamental core, in constitutional value.

[147] The performance of a civil marriage by a marriage commissioner under
the Act is not a religious rite or practice. Nor does the requirement to do so
limit or restrict religious belief.

[148] Further, the requirement that marriage commissioners perform
same-sex marriages when asked to do so affects their religious objection to
same-sex conduct only in a secondary way. In other words, these marriage
commissioners are not themselves compelled to engage in the sexual activity
they consider objectionable. Their objection is that it is sinful for others to
engage in such activity. It is therefore arguable that the interference with the
right of marriage commissioners to act in accordance with their religious
belief, if compelled to perform same-sex marriages of which they disapprove
on religious grounds, is trivial or insubstantial, in that it is interference that
does not threaten actual religious beliefs or conduct. To the extent that this is
so, it does not even fall within the protection of s. 2(a) of the Charter.
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and stereotypical beliefs about gays and lesbians, held to be protected by s.
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[149] In R. v. Jones, [1986] 2 S.C.R. 284, the appellant operator of a private
religious academy was charged with failing to comply with provincial

Although he had no objection to school authorities inspecting his academy or
his pupils, he took the position that his religious beliefs prevented his making
the request, for it implied his subjection to state authority.

[150] Wilson J. although writing in dissent, spoke for four of seven members
of the Court in finding that this requirement was so insignificant that s. 2(a)
was not offended:
63 I believe that the appellant must fail on this ground of appeal. It does not, in
my view, offend the appellant's freedom of religion that he is required under the
statute to recognize a secular role for the school authorities. And this is what it is.
It would be strange indeed if, just because a school had a religious approach to
education, it was free from inspection by those whose responsibility it was to
ensure that the standards of secular education set by the Province were being met.
This, however, is not really the appellant's position. He acknowledges the Board's
interest; he simply states that to apply to it for an exemption offends his s. 2(a) right.
I think he has failed to establish this. There are many institutions in our society
which have both a civil and a religious aspect, e.g. marriage. A person's belief in the
religious aspect does not free him of his obligation to comply with the civil aspect.
No-one is asking the appellant to replace God with the School Board as the source
of his right and his duty to educate his children. They are merely asking him to have
the quality of his instruction approved by the secular authorities so that minimum
standards may be maintained in all educational establishments in the Province.
...
65
The appellant's real complaint, it seems to me, is effects-based rather than
purpose-based. It is the effect of the statutory machinery for certification on his
religious beliefs that he is concerned about and he points to this Court's decision in
R. v. Big M Drug Mart Ltd., supra, at p. 331 as authority for the proposition that
legislation may be invalidated if its effect is to violate a constitutional guarantee.
However, even assuming that this legislation does affect the appellant's beliefs,
which for the reasons given I doubt, not every effect of legislation on religious
beliefs or practices is offensive to the constitutional guarantee of freedom of
religion. Section 2(a) does not require the legislature to refrain from imposing any
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requirements to arrange for external testing of the academy and its pupils.

burdens on the practice of religion. Legislative or administrative action whose
effect on religion is trivial or insubstantial is not, in my view, a breach of freedom
of religion. I believe that this conclusion necessarily follows from the adoption of
an effects-based approach to the Charter. The U.S. Courts in determining
constitutionality sometimes deny the relevance of effect. Thus, in the equal
protection area they will look only to the legislative purpose when deciding
whether the constitutional guarantee has been violated: Washington v. Davis, 426
U.S. 229 (1976). However, in the area of freedom of religion, as noted earlier, if the
effects of the legislation are unconstitutional, the legislation has been held to be
unconstitutional: Committee for Public Education and Religious Liberty v. Regan,
supra [444 U.S. 646 (1980)].

[151] If this right did fall under s. 2(a), its restriction would clearly be
justifiable pursuant to s. 1. In short, any claim for Charter protection of the
refusal to perform same-sex marriages in the context of this reference is, at
best, an exceedingly weak one.

[152] However, even if the right of marriage commissioners sought to be
protected by the proposed legislation is seen to fall within the scope of s. 2(a)
protection, liberally construed, it is doubtful that the precise and specific
legislative objection in this case can be characterized as “pressing and
substantial” within the meaning of the Oakes test. That test, I would suggest,
requires that the legislative objective, when defined with precision and
viewed in the context of the legislation as a whole and the context of the social
harm it purports to remedy, must be of sufficient importance that, at least
theoretically, it could justify the infringement of a Charter right. While
accommodation of the religious beliefs of employees or other officials can be
a legitimate legislative goal, it is my view that, given the jurisprudence I have
discussed that would strictly limit s. 2(a) protection of the right to act on
religious beliefs (as opposed to the right to hold such beliefs), when to do so
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would infringe the rights of others, the legislative objective in this case cannot
be found to be of sufficient importance to permit the infringement of the

[153] In any case, it is my conclusion that it is at least doubtful that the
objective of the proposed amendments meets the threshold of “pressing and
substantial” established by the Oakes test. Therefore, even if one accepts that
the legislative objective does pass this threshold, perhaps by a more abstract
characterization of the objective, it is my view that the doubts I have raised
about its value recur and must be recognized in the context of the
proportionality analysis and particularly, of course, in the third leg of that test.

B.

Proportionality

(i)

Rational Connection

[154] In relation to the rational connection leg of the proportionality test, it is
true, I concede, that the legislation proposed accomplishes its goal, even
where the objective is characterized as I would do: to permit marriage
commissioners to refuse to perform same-sex marriages when they object, on
religious grounds, to doing so. However, two points need to be made in this
context.

[155] The first, as I have already noted, is that, when seen in the context of the
Act as a whole, the goal of accommodating the religious freedom of marriage
commissioners is achieved only at the price of undermining the distinction
between religious and civil marriages instituted in the Act to protect religious
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freedom more generally, for it would permit marriage commissioners to
import their personal religious beliefs in a significant way into what is

[156] The second point arises in relation to the “not withstanding clause” with
which both of the proposed amendments commence: “Notwithstanding The
Saskatchewan Human Rights Code… a marriage commissioner….is not
required to solemnize a marriage if to do so would be contrary to the marriage
commissioner’s religious beliefs.” The inclusion of this clause is neither
accidental nor incidental. The legislative objective cannot be achieved
without the inclusion of this clause, for refusal to perform a marriage
ceremony for a same-sex couple would certainly offend the prohibition
against discrimination on grounds of sexual orientation in The Saskatchewan
Human Rights Code, S.S. 1979, c. S-24-1. Section 12(1) of the Code prohibits
denial of any service offered to the public to any person on the basis of a
prohibited ground. Section 2(m.01) (vi) of the Code defines “prohibited
grounds” to include sexual orientation. Section 44 provides:
44. Every law of Saskatchewan is inoperative to the extent that it authorizes or
requires the doing of anything prohibited by this Act unless it falls within an
exemption provided by this Act or unless it is expressly declared by an Act of the
Legislature to operate notwithstanding this Act.

In short, the provisions of the Code prevail over other provincial legislation
unless they are expressly overridden by a legislative provision. Thus, the
proposed amendments would be ineffective in achieving their goal without the
notwithstanding clause.
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necessarily intended to be a non-religious civil ceremony.
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[157] Submissions by the intervener, the Saskatchewan Human Rights
Commission indicate that there is no other legislative provision in this

inclusion of the “not withstanding” clause in these proposed amendments is
not merely extraordinary. It is unprecedented.

[158] Astonishingly, this clause would grant to a public official, charged with
the delivery of a public service, an immunity to the anti-discrimination
provisions of the Code not enjoyed by any other person in this Province.
Moreover, in practice, it would deny to gays and lesbians the protection from
discrimination that the Code provides to others. In the words of the Supreme
Court’s decision in Vriend, supra, this clause would send “a strong and
sinister message” that “gays and lesbians are less worthy of protection as
individuals in Canada’s society.” (Vriend, supra, at paras. 100 and 104.)

[159] While these points do not sit comfortably within the traditional analysis
required in relation to the rational connection test, they do point to significant
concerns in relation to the means employed by these proposed legislative
provisions to achieve their objective.

(ii)

Minimal Impairment

[160] The government has conceded that the proposed amendments do not
pass the minimal impairment test and I have nothing to add to the analysis of
Richards J.A. on this point, with which I fully agree.
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(iii) Balancing of Salutary and Deleterious Effects
[161] In relation to the third leg of the proportionality test, the balancing of

that these proposals would permit discrimination by a public official in the
delivery of a public service is so contrary to fundamental principles of
equality in a democratic society that these amendments cannot pass this test.
However, I would go further, for it is my view that, quite apart from that point,
this legislation cannot pass this leg of the proportionality test when one takes
into account the doubtful and limited value of the legislative objective, which
I have already fully canvassed in the discussion above, and which a full
analysis requires. The purported salutary effects are, in this light, minimal,
and they are therefore clearly outweighed by the devastating discriminatory
effects of the legislation, compounded by the exclusion of gays and lesbians
from the protection of The Saskatchewan Human Rights Code in this respect,
provided by the notwithstanding clause. The proposed amendments cannot
pass this leg of the proportionality test.

IV.

Conclusion

[162] I, too, would answer the questions posed by the Lieutenant Governor in
Council as follows:
(a) Is s. 28.1 of The Marriage Act, 1995 as set out in The Marriage
Amendment Act attached as Schedule A to this Order consistent with the
Canadian Charter of Rights and Freedoms? If not, in what particular or
particulars, and to what extent?
Answer:
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the salutary and deleterious effects of the legislation, I fully agree that the fact
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No. If enacted, s. 28.1, as set out in Schedule “A”, would offend s. 15(1) of
the Canadian Charter of Rights and Freedoms and would not be justifiable

(b) Is section 28.1 of The Marriage Act, 1995 as set out in The Marriage
Amendment Act attached as Schedule B to this Order consistent with the
Canadian Charter of Rights and Freedoms? If not, in what particular or
particulars, and to what extent?

Answer:
No. If enacted, s. 28.1, as set out in Schedule B, would offend s. 15(1) of the
Canadian Charter of Rights and Freedoms and would not be justifiable
pursuant to s. 1.

DATED at the City of Regina, in the Province of Saskatchewan,
this 10 th day of January, A.D. 2011.

“SMITH J.A.”
SMITH J.A.

I concur

“SMITH J.A.”
for VANCISE J.A.
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pursuant to s. 1.
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APPEARANCES

INTRODUCTION
[1]

Since 1978, the Vital Statistics Act, R.S.O. 1990, c. V.4 (“the VSA”) has provided

the one assigned to him or her at birth, he or she must undergo “transsexual surgery”
and provide the respondent with medical certificates from two doctors certifying that
“transsexual surgery” was performed on the person and that as a result of the surgery,
the sex designation on the person’s registration of birth should be changed (s.36).
[2]

Other than through s.36 of the VSA, a transgendered person cannot obtain an

Ontario birth certificate bearing a sex designation that accords with his or her gender
identity.
[3]

The applicant identifies herself as a male-to-female transgendered person, a

transgendered woman. The applicant alleges that, on February 4, 2008, she underwent
a bilateral orchiectomy (i.e. removal of both testes) in order to allow her to obtain a
change in sex designation on her birth certificate, which accorded with her female
gender identity.
[4]

The applicant later applied to the respondent with the requisite medical

certificates for a change in sex designation on her birth registration (and
correspondingly her birth certificate) pursuant to s.36 of the VSA. The applicant’s
request was granted by the respondent and on November 28, 2008, the respondent
issued the applicant a birth certificate indicating that her sex was female.
[5]

The applicant contends that the requirement that she have and certify that she

had “transsexual surgery” in order to obtain a birth certificate which accorded with her
gender identity infringed her right to equal treatment without discrimination on the basis
of sex and/or disability with respect to services contrary to s.1 and s.11 of the Code.
The argument that the respondent discriminated against her on the basis of disability,
however, is advanced in the alternative with some reluctance on the applicant’s part,
because, notwithstanding that she has been diagnosed with Gender Identity Disorder
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that in order for a person to obtain a birth certificate with a sex designation other than

(by psychiatrist Dr. Chris McIntosh who testified at the hearing of this matter), the
applicant does not regard her gender identity as a “disability”. In the Application she
filed with the Tribunal, the applicant also alleged that she had been discriminated

the hearing.
[6]

The respondent concedes that discrimination against someone on the basis of

his or her status as a transgendered person would constitute discrimination on the basis
of sex and/or disability, contrary to the Code. However, the respondent disputes that it
treated the applicant in a discriminatory manner.
[7]

The respondent submits that in order to establish that she was discriminated

against contrary to the Code, the applicant must prove that she was treated in a distinct
manner that caused her a disadvantage as a transgendered person. The respondent
submits that the applicant has not done this. According to the respondent, the evidence
shows that the applicant had an orchiectomy in February 2008 for reasons unrelated to
the requirements in s.36 of the VSA. When the applicant subsequently applied to the
respondent for a change in sex designation on her birth registration, her request was
granted. In the circumstances, the respondent submits that the applicant cannot show
that she personally experienced any disadvantage in her dealings with the respondent,
and thus cannot establish discrimination. The respondent describes this as its main
argument on the Application and submits that the Application should be dismissed on
this basis alone.
[8]

The respondent further submits that the Application ought to be dismissed

because the applicant has failed to establish that her right to substantive equality under
the Code was infringed by showing that the requirements for changing sex designation
perpetuate disadvantage, prejudice or stereotyping against transgendered persons.
The respondent submits that its requirements for changing the sex designation on a
birth registration advance a legitimate public policy objective, namely the objective of
ensuring that registered vital event data is accurate and reliable.

The respondent

submits that the requirements for changing sex designation cannot be said to
2
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against on the basis of sexual orientation. However, that allegation was not pursued at

perpetuate disadvantage, prejudice or stereotyping if they further valid government
objectives.
In the alternative, the respondent submits that s.36 of the VSA constitutes a

“special program” designed to assist a disadvantaged group within the meaning of s.14
of the Code, namely, transgendered persons who have had “transsexual surgery” that
alters their “anatomical sex structure” because they suffer from severe Gender Identity
Disorder and require surgery as part of their treatment. The respondent submits that if
s.36 of the VSA is a special program within the meaning of s.14 of the Code, it cannot
be found to infringe upon the applicant’s right to equal treatment with respect to services
under the Code.
[10]

In the further alternative, the respondent submits that its requirements for

changing the sex designation on a birth registration are “reasonable and bona fide”
within the meaning of s.11 of the Code, in that they constitute a form of reasonable
accommodation of the needs of transgendered persons in relation to the birth
registration system. In this regard, the respondent submits that it would cause the
respondent undue hardship to change the sex designation on birth registrations and
birth certificates without medical verification that “transsexual surgery” had been
performed.
[11]

The applicant submits that s.36 of the VSA ought not to be regarded as an

accommodative measure within the meaning of s.11 of the Code because it directly
discriminates against transgendered persons. The applicant further submits that the
respondent has not discharged its onus of proving that it would cause undue hardship
for the respondent to change the sex designation on transgendered persons’ birth
registrations and correspondingly their birth certificates without requiring “transsexual
surgery” to have occurred. The applicant submits that the needs of transgendered
persons could be accommodated through far less invasive and less harmful means than
surgery. In support of this proposition, the applicant points out, and the respondent
agrees, that since 2006, the Ontario Ministry of Transportation has allowed
transgendered persons to change the sex designation on their drivers’ licences, without
3
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[9]

surgery, by submitting a letter from a doctor who has examined or treated the
transgendered person that states the doctor’s opinion that a change in the sex

[12]

The Ontario Human Rights Commission (“the Commission”) intervened in this

matter with respect to whether s. 36 of the VSA constitutes a “special program” within
the meaning of s.14 of the Code. The Commission submits that s.36 of the VSA can be
either a “special program” within the meaning of s.14 of the Code or an accommodative
measure under s.11 of the Code, but not both. The Commission submits that s.36 of
the VSA is properly regarded as a limited form of accommodation of transgendered
persons in relation to the respondent’s system of birth registration and certification
under the VSA and not as a “special program” under s.14 of the Code.

The

Commission submits that even if s.36 of the VSA were construed as a “special
program”, s.14 would not serve to insulate the respondent from a Code challenge by the
applicant, since she falls within the group of persons whom the “special program” was
intended to benefit: Ontario (Human Rights Commission) v. Ontario, 1994 CanLII 1590
(ONCA), (1994), 19 O.R. (3d) 387 (C.A.) (“Roberts”).
[13]

The applicant adopts the Commission’s submissions with respect to s.14 of the

Code.
SUMMARY OF FINDINGS
[14]

For the reasons set out below, I find that the requirement that Ontario birth

certificates reflect the sex assigned at birth, unless a person has and certifies to the
respondent that he or she has had “transsexual surgery” and that the sex designation
on his or her birth registration should be changed as a result, resulted in distinct and
disadvantageous treatment of the applicant on the basis of her status as a
transgendered

person;

and/or

that

such

requirement

had

a

distinct

and

disadvantageous effect on the applicant on the basis of her status as a transgendered
person, and therefore on the basis of the Code-protected grounds of sex and/or
disability.

4
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designation on the person’s driver's licence is appropriate.

[15]

I further find that the requirement that Ontario birth certificates reflect the sex

assigned at birth unless a person has and certifies to the respondent that he or she has
had “transsexual surgery” is substantively discriminatory because it exacerbates the

perpetuates their disadvantage. In the alternative, the requirement that Ontario birth
certificates reflect the sex assigned at birth unless a person has and certifies to the
respondent that he or she has had “transsexual surgery” is substantively discriminatory
because it perpetuates stereotypes about transgendered persons and their need to
have surgery in order to live in accordance with their gender identity, among other
things.

[16]

I further find that the respondent has not established that the requirement that

Ontario birth certificates reflect the sex assigned at birth unless a person has and
certifies to the respondent that he or she has had “transsexual surgery” is “reasonable
and bona fide” within the meaning of s.11(1)(a) of the Code, including by proving that it
could not remove “transsexual surgery” as the prerequisite for a change in sex
designation on a birth registration without incurring undue hardship.

[17]

Nor has the respondent established that s.14 of the Code insulates it from the

applicant’s claim that she was discriminated against by the respondent.

[18]

Accordingly, I find that the respondent has infringed the applicant’s right to be

free from discrimination with respect to services on the basis of sex and/or disability and
make certain orders to ensure future compliance with the Code pursuant to the
Tribunal’s remedial authority under s.45.2(1).3 of the Code. This is not, however, an
appropriate case in which to direct the respondent to prove monetary compensation to
the applicant. Nor is the applicant entitled to the other remedies sought.

WITNESSES
[19]

The applicant testified on her own behalf at the hearing in this matter. She also

5
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situation of transgendered persons as a historically disadvantaged group, and thus

called Dr. Dan Karasic, a psychiatrist with expertise in the treatment and care of
transgendered persons, among other things, as an expert witness. The applicant’s
family doctor, Dr. Irene Jansz, and Dr. Chris McIntosh, a psychiatrist to whom she was

Registrar General and the Director of the Thunder Bay Production and Verification
Services Branch, Ms. Judith Hartman, to testify on its behalf.

SCOPE OF APPLICATION
[20]

At the hearing of the Application, the applicant led evidence as to certain

instances of harassment and discrimination that she experienced as a transgendered
person in the mid to late 1990’s, some of which she attributed to the fact that she had to
use government-issued identification (not her birth certificate) that exposed her as
transgendered by indicating that she was male, even though she was presenting herself
as female; and/or the fact that she was unable to obtain government-issued
identification that was congruent with her gender identity.

[21]

In response to questions from me about the scope of her claim against the

respondent, the applicant clarified early on in the proceeding that, although she sought
to adduce evidence of certain of her past life experiences as background to her
discrimination complaint, she was not alleging that the respondent infringed her rights
under the Code at any point prior to her decision to have surgery in 2008. The hearing
proceeded on that basis. During the hearing, the respondent objected to any attempt by
the applicant to hold it liable for discrimination or harassment that the applicant
experienced at the hands of others and/or to hold the respondent liable for events or
series of events that were not raised before the Tribunal in a timely way pursuant to
s.34 of the Code. However, in light of the position taken by the applicant with respect to
the limited scope of her discrimination claim, it was not necessary for me to determine
the respondent’s objections. There is no dispute and in any event it is clear that the
applicant’s decision to have surgery was part of a series of events, the last of which
transpired within the one-year period preceding the filing of the Application.

6
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referred by her family doctor, also testified. The respondent called the Ontario Deputy

BACKGROUND FACTS
Vital Events Registration in Ontario
The respondent administers the VSA, and certain other legislation, through the

Office of the Registrar General. Ontario’s Registrar General is the Minister of
Government Services. However, most of the Registrar General’s duties under the VSA
are delegated to the Deputy Registrar General, Judith Hartman. For the most part, Ms
Hartman’s evidence was not in dispute.
[23]

As the Deputy Registrar General for Ontario, Ms Hartman is responsible for

overseeing the Office of the Registrar General. She is also the Director of the
respondent’s Thunder Bay Production and Verification Services Branch and Ontario’s
representative to the Vital Statistics Council for Canada, an association of all of the
Deputy Registrar Generals, or equivalents, throughout Canada, which develops national
standards, shares policy work and addresses issues that impact vital statistics
registration in jurisdictions across Canada.
Functions of the Office of the Registrar General
[24]

Ms Hartman testified that the Office of the Registrar General performs three

basic functions.
[25]

First, it is required to register all of the vital events that happen in Ontario.

Specifically, the Office of the Registrar General is statutorily required to maintain a
uniform system of registration of vital events in Ontario, which include births, marriages,
deaths, still-births, adoptions and changes of name (s.2 of the VSA). Ms Hartman
testified that maintaining a uniform system of registration means ensuring that all of the
entries into a given register are consistent, complete and accurate so that each record
in the register contains the same data as every other record in the register.
[26]

Second, Ms Hartman testified that the Office of the Registrar General is required

to provide proof of registration, or certificates, to individuals who need them.
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[22]

Hartman testified that certificates contain information extracted from the registration of
the vital event and are proof that the vital event occurred and of the information

[27]

Third, Ms Hartman testified that the Office of the Registrar General compiles vital

statistics for the Province of Ontario. Specifically, it draws data out of the registrations,
aggregates it, “cleans” it (by identifying any unusual outliers, which might be indicative
of a technical error or something of that sort) and then provides it to different requesters,
mainly researchers from inside and outside government, so that they can conduct
research and analysis for different purposes, primarily public policy decision-making
purposes. Like other Canadian provinces and territories, Ontario’s Office of the
Registrar General also provides vital statistics data to Statistics Canada, which compiles
vital statistics data on a national level.
Relationship between Birth Certificates and Personal Identification
[28]

Ms Hartman testified that when vital event registration began in Ontario in the

1800’s, the government did not provide people with proof of registration (i.e.
certificates). However, as society evolved and government and other organizations
began to develop many benefit programs, birth certificates gained prominence as a way
for such “downstream users” to uniquely identify individuals in a reliable way and
preserve the integrity of their programs.
[29]

However, Ms Hartman pointed out that there are important distinctions between

birth certificates and forms of personal identification that can be used to confirm the
identity of the bearer.

Ms Hartman testified that while the birth certificate contains

information about a vital event, namely a birth (such as the name of the person born,
the date and location of his or her birth, and the person’s sex), it is not possible to
determine whether a person presenting a birth certificate is the person named on the
certificate merely by looking at the document.

By contrast, forms of personal

identification such as driver’s licences and passports contain biometric markers such as
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contained in the certificate.

photographs and signatures, which can be used to confirm that the document in
question pertains to a particular individual.
Although Ms Hartman was at pains to explain that that the primary purpose of

vital events registration is to collect data about events that happen to people and not to
provide identification (the respondent submits that downstream users rely on the birth
certificate as the basis for issuing forms of personal identification, such as drivers’
licences and passports, not at the respondent’s behest, but on their own initiative), Ms
Hartman acknowledged that vital event data is a basis for “defining and recording
individual identity”. Ms Hartman also testified that in addition to collecting vital event
information so that we can learn about our society, we register vital event data because
we recognize that as a child grows, s/he will require proof of registration (i.e. a birth
certificate) in order to obtain health insurance, go to school, participate in sports, obtain
a driver’s licence, etc. Ms Hartman testified that because downstream organizations use
the information on the birth certificate as the basis for access to services and benefits
they provide, the birth certificate is often referred to as a “foundation” document.
Accuracy and Reliability of Vital Event Data
[31]

Ms Hartman testified that accuracy and reliability are the key principles

underlying the registration of vital event data. Ms Hartman testified that accuracy is
achieved in the vital event registration system by requiring data about vital events to be
recorded soon after the vital event has taken place, in recognition of the fact that people
will be less likely to forget or become confused about the details surrounding the vital
event if they record them soon after the event. Ms Hartman testified that reliability in the
vital event registration system is achieved by having vital event data corroborated by an
independent third party.
[32]

For example, Ms Hartman testified that, within a few weeks of a birth, the parents

of the child (or just the mother, if no father is indicated) are required to send the Office
of the Registrar General a “Statement of Live Birth” containing specific pieces of
information about the birth. The physician or midwife attending the birth is separately
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[30]

required to send the Office of the Registrar General a “Notice of Live Birth” with details
about the birth. If the information contained in the Statement of Live Birth is
corroborated by (i.e. matches) the information contained in the Notice of Live Birth, then

constitutes the birth registration. A long-form birth certificate is a certified true copy of
the birth registration. The more familiar short-form birth certificate, also called a “wallet”
birth certificate, contains an extraction of some but not all of the data contained in the
birth registration.
[33]

Ms Hartman testified that the accuracy and reliability of data entered into the vital

events registration system is important because the data is relied upon as the basis for
research, which is in turn used to make fundamental public policy and planning
decisions about our society. For example, Ms Hartman testified that population data is
derived from birth, death and migration data, which in turn is used to calculate transfer
payments to the province from the federal government, which in turn can be used to
build infrastructure such as roads and hospitals. In addition, Ms Hartman testified that
the insurance industry uses vital statistics information to calculate standard mortality
and morbidity rates, which determine our insurance rates. Ms Hartman also testified
that researchers use vital event data to gauge the effectiveness of certain medical
treatments and to determine whether they will be made more broadly available to the
general public.
[34]

Ms Hartman testified that the accuracy and reliability of data on birth registrations

is also important because of the many benefits that can flow from birth registration, the
many “downstream” things that a person can do with information from the registration.
Ms Hartman testified that many organizations, including various branches of the
provincial and federal governments, various school boards, banks, and amateur
sporting organizations rely on the accuracy and reliability of information in the birth
registration as the basis for determining eligibility for the services or benefits they
provide. Ms Hartman testified that, among other things, birth certificates are required to
obtain a driver’s licence, social insurance number, passport, and health insurance; to
register for school, to apply for Registered Education Savings Plan government grants,
10
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the birth is entered into the birth register. Once corroborated, the Statement of Live Birth

to register with some amateur sports organizations, and in relation to certain
immigration and estate matters.
As noted above, Ms Hartman testified that the respondent does not require

“downstream” organizations to rely on registered vital event data in administering their
programs. Rather, such organizations choose to do so as a matter of their own policies
because it saves them from having to develop their own systems for gathering and
verifying the required information. Illustrating the reliance of at least some downstream
users on the vital statistics registration system, Ms Hartman testified that the Vital
Statistics Council of Canada receives and considers petitions from downstream
organizations to make changes to the vital event registration system so that it better
serves their purposes.
Amendments to Vital Event Data
[36]

Ms Hartman testified that once data is entered into a vital event register, such as

the birth register, it is never removed or deleted. However, Ms Hartman testified that
any vital event data can be amended with satisfactory evidence that the amending
information is accurate and reliable. Ms Hartman testified that amendments to vital
event information are made on the face of the registration in such a way that the original
information can be seen on the registration of birth (and thus on the long-form birth
certificate) and continues to be available to researchers. (Parentheses are put around
the original information on the registration and the corrected information is entered next
to it.) Ms Hartman testified that this also applies to changes in sex designation on birth
registrations made pursuant to s.36 of the VSA.
[37]

Ms Hartman testified that requests to amend vital event data to correct errors on

vital event registrations are dealt with under s.34 of the VSA. Ms Hartman testified that
transgendered persons are not able to use s.34 of the VSA to change the sex
designation on their birth registrations. Rather, they must comply with the requirements
in s.36 of the VSA.
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[35]

Change in Sex Designation pursuant to s.36 of the VSA
[38]

Over the five-year period preceding the hearing in this matter, Ms Hartman

40 requests for change of sex designation on a birth registration per year.
[39]

Ms Hartman testified that five things are required pursuant to s.36 of the VSA in

order to change the sex designation on a birth registration and birth certificate: an
application from the person who wants his/her sex designation changed; a certificate
from the physician who performed “transsexual surgery” on the applicant confirming that
“transsexual surgery” has been performed and that the sex designation on the
applicant’s birth registration should be changed; a certificate from a second physician
licensed to practice in Ontario certifying that s/he has examined the applicant, that
“transsexual surgery” was performed upon the applicant, and that the sex designation
on the applicant’s birth registration should be changed; any birth certificates the
applicant may have showing the old sex designation; and a fee. Ms Hartman testified
that a request to change sex designation on a birth registration must also be
accompanied by a request for a birth certificate showing the changed sex designation.
[40]

Ms Hartman testified that she does not know why “transsexual surgery” was

selected as the prerequisite for changing sex designation on a birth registration. Nor
does her office have any position on the purpose underlying the requirement for
“transsexual surgery” in order to change sex designation on a birth registration.
The Applicant
[41]

The applicant testified that she was born with male genitalia. Accordingly, the

registration of the applicant’s birth that the Office of the Registrar General entered into
Ontario’s birth register indicated that the applicant’s sex was “male”.
[42]

The applicant testified that she knew she was “different” as early as age 5, if not

younger. However, she was afraid to identify herself as a girl. She testified that her birth
family felt threatened by any attempts she made to behave as female during her
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testified that the Office of the Registrar General processed an average of approximately

childhood years and that she was raised as a male. The applicant testified that,
especially in her teenage years, she did everything she could to be male, even though
she always identified as female. The applicant testified that, during her childhood, she

as “traumatic”.
[43]

In the fall of 1995, at the age of 19, the applicant left home to go to university in

another town. She decided that she was going to live full-time as a woman, even
though her family had told her that if she “changed her gender”, she might as well
“disappear”. The applicant had no contact with her family for at least three of the four
years of her university career.
[44]

The applicant’s university experiences were not without hardship. The applicant

testified, for example, that when she told the people at the boarding house where she
planned to stay that she was going to live as a woman, they told her that she would “get
AIDS and die within a year.” The applicant left as a result and ended up in a shelter.
[45]

The applicant also encountered problems in the academic sphere. The applicant

enrolled in the university’s nursing program. However, when the Dean of the faculty
found out that the applicant was transgendered, he told her that he would not support
her transition or accommodate her in terms of dealing with patients or work placements.
The applicant testified that the Dean pressured her to switch to a Bachelor of Science
degree instead of continuing in the nursing program, which she did because she did not
see any other option. The applicant testified that the Dean told her that she could come
back to nursing in a few years after she had “transition[ed] further”.
[46]

Otherwise, the applicant testified that she had the same rights as everyone else

during her university years in the sense that she was able to live her gender on campus
without having it challenged. The applicant put this down to the fact that her student
identification card did not have a sex designation on it, which would identify the
applicant as male.
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felt jealous of other people who got to be their own gender. She described growing up

[47]

In the fall of 1995, during her first year at university, the applicant legally changed

her name to a “female” name through the Office of the Registrar General. At the same
time, the applicant asked the Office of the Registrar General whether she could have

that the Office of the Registrar General told her that such a change could not be made
unless the applicant had “transsexual surgery”.
[48]

The applicant testified that although she did her best in university to “stay on her

feet”, she battled depression and anxiety and could not focus on school because there
was too much “residual pain”. The applicant testified that she got a lot of “F’s” because
she was unable to concentrate on her studies. She never graduated from university.
[49]

The applicant testified that after her university days came to an end, in the spring

of 1999, she tried to figure out how she would cope in the “real world” – presenting
herself as a woman on the one hand, but having to show government-issued
identification that told everyone that she was male, on the other. The applicant testified
that she knew it would be difficult to navigate the world outside campus with
“ambiguous” identification, that is, identification that bore her “female” name but still had
a male sex designation. She testified that she thought she would “die” if she tried to get
a job and an apartment in the real world without identification to back up her female
identity. The applicant testified that she decided instead that she would just live on a
bicycle and get a tent because she figured she would “last longer” that way. The
applicant testified that she came up with a kind of “suicidal fantasy” to bike up to the
Arctic to see the ocean and she set off to do that.
[50]

At one point during her journey, in August or September 1999, the applicant

testified that a person with whom she was hitching a ride drove off with everything the
applicant owned. The applicant testified that with nothing and nowhere to go, she had to
return home to her mother and a community where she was known as male “and
nothing more than that”. During her testimony, the applicant identified this as the point
at which she lost her freedom. The applicant testified that her mother was embarrassed
of her and tried to hide her from the community because she did not want people to
14
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the sex designation on her birth certificate changed to “female”. The applicant testified

know that the applicant was transgendered. The applicant testified that she could not
live like that, “cooped up like a chicken”. She testified that she started working as a
male “as a form of compromise” and because she needed to earn money to support

choice but to start working as a man, because she had no way, legally, to work as a
woman as long as her identification indicated that she was male. The applicant testified
that she only felt safe working as a man. She testified that she feared that if she were
to try to live and work as a woman, her I.D. “might catch up” to her. She testified that
she was “paranoid” about her I.D. and felt “hunted down”.
[51]

In the fall of 1999, the applicant legally changed her name back to the one she

had been given at birth. The applicant testified that she changed her name back
because it was an ongoing discussion “if not battle” between her and her mother and
because she could not think of any other way that she could be successfully employed
without her history “haunting her”. The applicant testified that although she presented
herself publicly as a man, she continued to identify as female and to live as a woman in
her private life.

The applicant testified that her life during this period consisted of

nothing but working and hiding at home.
[52]

The applicant testified that she continued living in her mother’s community for a

year to a year and a half and then moved to Toronto where she started to work as a
bicycle courier. Then, in 2002, the applicant started to apprentice in a trade. The
applicant became a fully licensed tradesperson in May 2007, at which point she moved
to Alberta for work.
[53]

The applicant testified that, although over the years she did her best to present

herself publicly as a man, because she felt she had to, she was “living a lie” and not
being herself. The applicant testified that she did not know how to make sense of
herself or her life and that she had no stability. The applicant testified that, during this
“incredibly difficult” period of her life, she did not have a social life and did not interact
with the world.
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herself and pay her bills. The applicant testified that she did not feel that she had any

[54]

The applicant testified that in or around December 2007, she was working as a

tradesperson in Alberta when a very homophobic apprentice who had been harassing
her and calling her “gay” poked her in the face with a tool and ripped some paperwork

that both she and the apprentice were fired as a result of the incident.
[55]

The applicant testified that for years she had planned to transition to her felt

gender and after the “tool incident”, she proceeded with her plan. The applicant testified
that she knew for certain that when she transitioned to her gender, she did not want to
live in a “no man’s land” where she had no identification to back up the fact that she was
female. The applicant testified that she felt that people would not accept her as a
woman if she did not have I.D. that said she was female. She testified that such I.D.
was the foundation she needed to live and work as a woman without discrimination or
harassment.
[56]

The applicant testified that she had known since 1995 that she needed to have

“transsexual surgery” in order to change the sex designation on her birth certificate. The
applicant testified that she started researching on the internet, looking for anywhere that
she could obtain such a surgery. The applicant testified that she also made telephone
inquiries of a number of surgeons across North America to see what kind of surgeries
they performed and which ones she might be able to obtain without meeting the World
Professional Association for Transgender Health’s (“WPATH”) Standards of Care for the
Health of Transsexual, Transgender, and Gender Nonconforming People (the
“Standards of Care”). (Dr. Karasic testified that before performing genital surgery on a
person, especially vaginoplasty or phalloplasty, most surgeons will require the person to
have met the Standards of Care, by having had two mental health evaluations, been on
hormones for a year and lived consistently in his or her new gender role for one year
before having surgery. Dr. Karasic testified that most surgeons require adherence to the
Standards of Care because it is considered to be good clinical practice and shields
doctors from malpractice claims. Dr. Karasic testified, however, that adherence to the
Standards of Care is entirely voluntary and not required in any legal sense. It should be
noted that, in his April 4, 2008 psychiatric evaluation of the applicant, Dr. McIntosh
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out of her hands. The applicant testified that she broke the tool defending herself and

stated that the applicant’s years of living as a woman during university would satisfy the
Standards of Care criteria for real-life experience.)
The applicant testified that in response to her inquiries, she received a call back

from Dr. Kimmel. The applicant testified that Dr. Kimmel told her over the phone in late
January 2008 that he could do a transsexual surgery for her that would allow her to get
her I.D. changed, namely an orchiectomy, and that he had helped other transgendered
people from Ontario change their I.D.
[58]

The applicant testified that she decided to go ahead with the orchiectomy with Dr.

Kimmel in late January or early February 2008. The applicant travelled to the United
States and, after an in-person consultation with Dr. Kimmel on February 3, 2008,
underwent a bilateral orchiectomy on February 4, 2008.
[59]

Following the surgery, Dr. Kimmel wrote the applicant a February 4, 2008 letter in

which he certified that he had performed a bilateral orchiectomy on the applicant. In that
letter, Dr. Kimmel refers to the applicant by her then legal “male” name and also by the
applicant’s previous “female” name, the name to which she would legally revert in
September 2008. Dr. Kimmel’s February 4, 2008 letter “to whom it may concern” also
states:
This letter is written with the intention of certifying that she should be
regarded as female from this date as far as any legal documents including
drivers’ license, social security card, passport, voting papers, or any other
similar legal procedures.
[60]

Dr. Kimmel’s letter was notarized on February 7, 2008, and mailed to the

applicant at some point after that. The applicant testified that it took “months” for the
letter to arrive.
[61]

At the hearing, the applicant testified that although she was “happy” that she had

the orchiectomy because it allowed her to move on with her life as a woman, the
decision to have surgery was not without trauma. The applicant testified that she was
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[57]

unable to sleep for days after having the orchiectomy and felt very agitated. The
applicant also testified that she felt very angry that surgery had been required in order to

[62]

The applicant also testified that she did not tell anyone that she had had an

orchiectomy for quite a while after the surgery, for fear of being labeled mentally
unstable. The applicant did, however, tell her family doctor, Dr. Jansz, that she had had
an orchiectomy right after she got back from the United States. Dr. Jansz removed the
applicant’s sutures and treated the surgical wound left by the orchiectomy.
[63]

In or around July 2008, the applicant applied to the Office of the Registrar

General to change her name back to the “female” name she had had from 1995 to 1999
when she living as a woman. In a letter to the Office of the Registrar General that
accompanied her Change of Name Application, the applicant attempted to have the
Office of the Registrar General change the sex designation on her birth certificate by
writing that she was “now legally considered a female” and attaching a copy of Dr.
Kimmel’s February 4, 2008 letter.
[64]

The respondent processed the applicant’s Change of Name Application and on

September 8, 2008, issued the applicant a birth certificate reflecting the requested
name change. However, the respondent did not change the sex designation on the
applicant’s birth certificate, no doubt because the applicant had not complied with the
respondent’s requirements for change of sex designation on a birth registration,
pursuant to s.36 of the VSA. The sex designation on the birth certificate issued to the
applicant in September 2008 was “male”.
[65]

The documentary evidence indicates that, on September 15, 2008, the applicant

spoke to the Office of the Registrar General by telephone about the fact that the sex
designation on her birth certificate had not been changed in accordance with her
request. Although the evidence on this point was somewhat unclear, it appears that the
Office of the Registrar General sent the applicant the proper forms to apply to change
the sex designation on her birth registration as a result of this call.
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obtain a change in sex designation on her birth registration.

[66]

Meanwhile, after receiving her new birth certificate in September 2008 (i.e. the

one with the “female” name but the male sex designation), the applicant applied to have
the name on her Ontario driver’s licence and OHIP card changed to her new “female”

female name – but a male sex designation – were issued to the applicant on September
23, 2008.
[67]

The applicant testified that she started living and working in her female gender

“full-time” in or around September 2008. The applicant testified that she did not intend to
start working in her female gender until she had received I.D. indicating that she was
female, but she was going through a lot of emotions at that time and she just started
going to work as a woman.
[68]

However, the applicant testified that she was “scared” going to work as a woman.

She testified that one co-worker in particular made death threats against her. The
applicant testified that she normally would not “bring any issues to anybody” but when it
came to death threats, she felt compelled to do something about it. The applicant
testified that she brought the fact that she had received death threats to the attention of
the union steward and the general foreman in her workplace, hoping that they would
take steps to rectify the matter, but they just laughed at her and ignored her complaint.
The applicant testified that the steward and the foreman also warned her not to go to
the police because if she did, she would never be able to find work again. To make
matters worse, the applicant testified that the steward and foreman insisted on referring
to her by her old “male” name. The applicant testified that she had asked that people at
work refer to her by a short form of her female name which also happens to be a
gender-neutral first name. The applicant testified that the steward and the foreman
refused to do that and told her that the only name they would honour was the “male”
name on the “dispatch slip” under which the applicant had started to work at the
company, months earlier.
[69]

The applicant was laid off from her job in September 2008. She testified that,

based on her seniority, she felt that she ought not to have been included in the group of
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name. A temporary Ontario driver’s licence and an OHIP card bearing the applicant’s

workers who were laid off at that time, but she decided not to grieve because she did
not want to “rock the boat”; she wanted to be able to get work through the union in the

[70]

At some point on or before September 23, 2008, the applicant received the

proper forms to apply for a change in the sex designation on her birth registration from
the respondent, including the two medical certificates required pursuant to s.36(2) of the
VSA. Dr. Kimmel completed his certificate on October 2, 2008, certifying that he had
performed “transsexual surgery” on the applicant and that the sex designation on the
applicant’s birth registration ought to be changed. The applicant’s family doctor, Dr.
Jansz, completed the other requisite medical certificate on October 15, 2008. Dr. Jansz
testified that she was initially unsure as to what would qualify as “transsexual surgery”
so she telephoned the Office of the Registrar General to check. Dr. Jansz testified that
an employee at the Office of the Registrar General clarified for her that an orchiectomy
combined with the applicant’s “living and looking like a woman” would satisfy the
respondent’s requirements for a change in sex designation. She completed the medical
certificate accordingly.
[71]

It should be noted that Ms Hartman testified that employees of the Office of the

Registrar General are not supposed to advise doctors on what surgeries qualify for
changing sex designation. She testified that this is a matter left entirely to the discretion
of the doctors.
[72]

The applicant, who was present during Dr. Jansz’s call to the Office of the

Registrar General, testified that she felt angry about the respondent’s certification
process, and specifically, the fact that her family doctor was the person “hovering over
her” to determine if the applicant’s gender was “real” based on her genitals.

The

applicant testified that she felt insulted and degraded by the experience of having the
validity of her gender judged based on her genitals.
[73]

The applicant submitted her completed Application for a Change in Sex

Designation to the Office of the Registrar General in or around late October 2008,
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future.

together with a request for an amended birth certificate, which must accompany such an
Application.
The Office of the Registrar General returned the applicant’s Application to her,

unprocessed, on November 5, 2008 on the stated basis that the applicant had not sent
her long-form birth certificate in with her Application. The Office of the Registrar General
requires all previously issued birth certificates to be returned to it before it will process
an amendment to an Ontario birth registration.

As it happened, the applicant had

erroneously indicated in her October 2008 Application for Change of Sex Designation
and/or accompanying request for a birth certificate that she was in possession of a longform birth certificate. After her Application was returned to her, the applicant corrected it
to reflect the fact that she had never been in possession of a long-form birth certificate
and resubmitted it to the respondent in November 2008.
[75]

The applicant’s Application for a Change in Sex Designation on her Birth

Registration was processed by the respondent on November 18, 2008, and on
November 28, 2008, the respondent issued the applicant a birth certificate indicating
that her sex was “female”.
[76]

The applicant testified that after she received the birth certificate on December 3,

2008, she applied to have the sex designation on her Ontario driver’s licence and OHIP
card changed to “female”. The applicant obtained a temporary Ontario driver’s licence
indicating that her sex was “female” on December 3, 2008. An OHIP card with a female
sex designation was also issued to the applicant on December 3, 2008.
[77]

Although, as noted above, the applicant could have applied to change the sex

designation on her Ontario driver’s licence without submitting a birth certificate
indicating that she was “female”, the applicant’s uncontradicted and unchallenged
testimony was that she was not aware of that until after she had undergone surgery and
after she used her “female” birth certificate to apply for a change in sex designation on
her driver’s licence on December 3, 2008.
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[74]

LEGISLATIVE PROVISIONS
Human Rights Code
Section 1 of the Code provides a guarantee of equal treatment with respect to

services without discrimination on specified grounds, including sex and disability:
1. Every person has a right to equal treatment with respect to services,
goods and facilities, without discrimination because of race, ancestry,
place of origin, colour, ethnic origin, citizenship, creed, sex, sexual
orientation, age, marital status, family status or disability.
[79]

Section 11 of the Code provides that “adverse effect” discrimination constitutes

an infringement of the right to equal treatment without discrimination, subject to the
“reasonable and bona fide” defence in s.11(1)(a) and other defences in the Code
(s.11(1)(b):
11. (1) A right of a person under Part I is infringed where a requirement,
qualification or factor exists that is not discrimination on a prohibited
ground but that results in the exclusion, restriction or preference of a
group of persons who are identified by a prohibited ground of
discrimination and of whom the person is a member, except where,
(a) the requirement, qualification or factor is reasonable and bona
fide in the circumstances; or
(b) it is declared in this Act, other than in section 17, that to
discriminate because of such ground is not an infringement of a
right.
(2) The Tribunal or a court shall not find that a requirement, qualification
or factor is reasonable and bona fide in the circumstances unless it is
satisfied that the needs of the group of which the person is a member
cannot be accommodated without undue hardship on the person
responsible for accommodating those needs, considering the cost, outside
sources of funding, if any, and health and safety requirements, if any.
[80]

Section 14 provides a defence to discrimination under the Code and is relied

upon by the respondent in this case.
14. (1) A right under Part I is not infringed by the implementation of a
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[78]

[81]

Other relevant provisions of the Code include the preamble, which emphasizes

the importance of recognizing the “inherent dignity ... of all members of the human
family” and s. 9, which provides that “[n]o person shall infringe or do, directly or
indirectly, anything that infringes a right under this Part”.
[82]

Section 47(1) makes the Code binding on the Crown. Subsection 47(2) gives the

Code primacy over other Acts. However, that primacy is subject to the government’s
right to essentially “opt out” of the Code (Ontario (Disability Support Program) v.
Tranchemontagne, 2010 ONCA 593 (“Tranchemontagne”), at para. 40), by enacting
legislation or promulgating a regulation that specifically provides that such legislation or
regulation is to apply despite the provisions of the Code. There is no such provision in
this case.
Vital Statistics Act
[83]

Section 36 of the VSA provides as follows:
CHANGES RESULTING FROM TRANSSEXUAL SURGERY
36(1) Where the anatomical sex structure of a person is changed to a sex
other than that which appears on the registration of birth, the person may
apply to the Registrar General to have the designation of sex on the
registration of birth changed so that the designation will be consistent with
the results of the transsexual surgery.
(2) An application made under subsection (1) shall be accompanied by,
(a) a certificate signed by a medical practitioner legally qualified to
practise medicine in the jurisdiction in which the transsexual
surgery was performed upon the applicant, certifying that,
(i) he or she performed transsexual surgery on the applicant,
and
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special program designed to relieve hardship or economic disadvantage
or to assist disadvantaged persons or groups to achieve or attempt to
achieve equal opportunity or that is likely to contribute to the elimination of
the infringement of rights under Part I.

(b) a certificate of a medical practitioner who did not perform the
transsexual surgery but who is qualified and licensed to practise
medicine in Canada certifying that,
(i) he or she has examined the applicant,
(ii) the results of the examination substantiate that
transsexual surgery was performed upon the applicant, and
(iii) as a result of the transsexual surgery, the description of
the sex of the applicant should be changed on the
registration of birth of the applicant; and
(c) evidence satisfactory to the Registrar General as to the identity
of the applicant.
(3) Where it is not possible to obtain the medical certificate referred to in
clause (2) (a) or (b), the applicant shall submit such medical evidence of
the transsexual surgery as the Registrar General considers necessary.
(4) The Registrar General shall, upon application made to him or her in
accordance with this section, cause a notation to be made on the birth
registration of the applicant so that the registration is consistent with the
results of the surgery.
…
(6) Every birth certificate issued after the making of a notation under this
section shall be issued as if the original registration of birth had been
made showing the designation of sex as changed under this section.
[84]

Section 49 of Regulation 1094 under the VSA, R.R.O. 1990 (“Regulation 1094”),

provides that applications for change of sex designation pursuant to s.36 of the VSA, as
well as the medical certificates required pursuant to s.36(2)(a) and (b) of the VSA, shall
be in the form approved by the Registrar General.
WHETHER TREATMENT “WITH RESPECT TO SERVICES”
[85]

In this case, the respondent does not appear to dispute the applicant’s position

that the provision of a birth certificate to persons born in Ontario pursuant to the
provisions of the VSA constitutes a “service” within the meaning of s.1 of the Code. In
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(ii) as a result of the transsexual surgery, the designation of
sex of the applicant should be changed on the registration of
birth of the applicant;

any event, I am satisfied that the provision of a birth certificate pursuant to the VSA is a
“service” within the meaning of the Code.
In Braithwaite v. Ontario (Attorney General), 2007 CanLII 56481 (Div. Ct.), at

para. 39-40, the Ontario Divisional Court upheld the Tribunal’s decision that:
…“service” must mean something which is of benefit that is provided by
one person to another or to the public. Braithwaite v. Ontario (Attorney
General), 2005 HRTO 31 (CanLII) at para. 22.
[87]

The respondent’s undisputed evidence in this case establishes that Ontario birth

certificates may be used to gain access to many benefits and services. They may be
used as foundational documents to obtain, among other things, drivers’ licences, health
insurance, Social Insurance Numbers and Canadian passports. They may also be used
to register for school and certain sport teams. In these circumstances, it is clear that
when the respondent provides birth certificates pursuant to the VSA, it provides
something of benefit to a person or to the public, and therefore provides a “service”
within the meaning of s.1 of the Code.
WHETHER TRANSGENDERED PERSONS FALL WITHIN A PROHIBITED GROUND
OF DISCRIMINATION UNDER CODE
[88]

As the applicant points out, discrimination against transgendered persons has

long been regarded as discrimination on the basis of disability, sex or both: Hogan v.
Ontario (Health and Long-Term Care), 2006 HRTO 32 (Gender Identity Disorder found
to be “disability”); Vancouver Rape Relief v. BC Human Rights, 2000 BCSC 889, at
para. 59, as cited in Hayes v. Barker, [2005] BCHRTD No. 590, at para. 31-32 (sex);
MacDonald v. Downtown Health Club for Women, 2009 HRTO 1043 (sex); Kavanagh v.
Canada (Attorney General), [2001] C.H.R.D. No. 21, at para. 135 (sex and disability);
Sheridan v. Sanctuary Investments Ltd. (c.o.b. B.J.’s Lounge), [1999] BCHRTD No. 43,
at para. 97 and 110 (sex and disability).
[89]

In this case, the respondent expressly concedes that discrimination against the

applicant as a transgendered person would constitute discrimination on the basis of sex
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[86]

and/or disability and therefore discrimination on the basis of one or more prohibited
grounds under the Code. The respondent submits, and I agree, that, in light of the
respondent’s concession, I need not determine whether the applicant falls within one or

[90]

The real issue between the parties in this case is whether the respondent

discriminated against the applicant as a transgendered person. That is the issue to
which I now turn.
WHETHER RESPONDENT DISCRIMINATED AGAINST THE APPLICANT
Analytical Framework
[91]

The courts have held that the Code and the Canadian Charter of Rights and

Freedoms, Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.),
1982, c. 11 (“the Charter”), share a common objective and should be interpreted in a
congruent manner. Thus, the discrimination analysis developed under s.15(1) of the
Charter applies to Code challenges to legislation and government policy: Braithwaite,
above, at para. 47.
[92]

In keeping with this, the Ontario Court of Appeal in Tranchemontagne, above, at

para. 86-91, held that the test for determining whether there has been discrimination
under s. 1 of the Code (and the one that is therefore applicable in this case) is the twopart test articulated in R. v. Kapp, 2008 SCC 41 (“Kapp”):
1. Does the law create a distinction based on a prohibited ground?
2. Does the distinction create a disadvantage by perpetuating prejudice
or stereotyping?
[93]

The first part of the test in Kapp may be satisfied by an applicant showing that

she has been subject to not only distinct but also disadvantageous treatment under the
law in question; or by establishing that the law has had a distinct and disadvantageous
impact on her on the basis of a prohibited ground of discrimination under the Code:

26

2012 HRTO 726 (CanLII)

the other or both of the protected grounds of sex and/or disability under the Code.

Withler v. Canada (Attorney General), 2011 SCC 12, [2011] 1 S.C.R. 396, at para. 31.
Specifically, in order to meet the first step of the Kapp test, an applicant must do more
than establish that the law creates a mere distinction on the basis of a prohibited
She must establish that the law creates a distinction on the basis of a

prohibited ground that creates a disadvantage for her in the sense of withholding
benefits from her that are available to others or imposing burdens, obligations or
restrictions on her that are not imposed on others: Tranchemontagne, above, at para.
73-79.
[94]

The applicant must also show disadvantage at the second step of the Kapp test.

At that stage of the inquiry, the applicant must show that the distinction in question
creates disadvantage by perpetuating disadvantage, prejudice or stereotyping. In most
instances, in the human rights context, an inference of stereotyping or of perpetuating
disadvantage or prejudice will generally arise based on the evidence establishing that
there is a distinction based on a prohibited ground that creates a disadvantage in the
sense of withholding a benefit available to others or imposing a burden not imposed on
others (i.e. step one of Kapp): Tranchemontagne, above, at para. 90; Hendershott v.
Ontario (Community and Social Services), 2011 HRTO 482, at para. 39-55; Ivancicevic
v. Ontario (Consumer Services), 2011 HRTO 1714, at para. 175-178. However, some
cases will call for a more nuanced inquiry to properly assess whether a distinction
based on a prohibited ground that creates a disadvantage actually engages the right to
equal treatment under the Code in a substantive sense: Tranchemontagne, above, at
para. 91.
[95]

Once a prima facie case of discrimination has been made out by satisfying both

steps of the Kapp test, the respondent may still avoid liability under the Code if it can
prove a statutory defence, such as the defence in s.11(1)(a) or s.14 of the Code:
Tranchemontagne, above, at para. 109.
[96]

In order to avail of the defence in s.11(1)(a) of the Code, the respondent must

prove that the “requirement, qualification or factor” which has disadvantaged the
applicant is “reasonable and bona fide”, including by establishing that the needs of the
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ground.

group of which the applicant is a member could not have been accommodated without
undue hardship: Entrop v. Imperial Oil Limited, 2000 CanLII 16800 (ON CA); British
Columbia (Public Service Employee Relations Commission) v. B.C.G.S.E.U., 1999

v. British Columbia (Council of Human Rights), 1999 CanLII 646, [1999] 3 S.C.R. 868
(“Grismer”). The defence under s.11(1)(a) is available to the respondent to answer
prima facie cases of adverse effect discrimination and all but clear-cut cases of direct
discrimination: Entrop, above, at para. 80.
[97]

In certain circumstances, a respondent may also successfully defend against a

claim of discrimination by demonstrating that the alleged discriminatory treatment arises
as a result of a “special program” aimed at helping disadvantaged groups improve their
situation within the meaning of s.14(1) of the Code.
[98]

With this analytical framework in mind, I now turn to the case before me.

Step One: Whether Law Creates a Distinction Based on a Prohibited Ground that
Creates a Disadvantage
[99]

In this case, the applicant argues that she was treated in a distinct and

disadvantageous manner by the respondent on the basis of her status as a
transgendered person when it required her, pursuant to s.36 of the VSA, to undergo
“transsexual surgery” and then to have two doctors certify that she had done so in order
to obtain a birth certificate that accorded with her gender identity.
[100]

In the alternative, the applicant argues that the VSA requirement that Ontario

birth certificates reflect the sex assigned at birth, unless and until a person meets the
surgical and certification requirements for changing sex designation on a birth
registration pursuant to the VSA, had a distinct and disadvantageous effect on her as a
transgendered person.
[101] I consider each of these arguments in turn, below.
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CanLII 652 (SCC) (“Meiorin”); and British Columbia (Superintendent of Motor Vehicles)

Whether application of surgical and certification requirements pursuant to s.36 of VSA
resulted in distinct and disadvantageous treatment of the applicant
[102] The applicant submits that the VSA provides for the distinct treatment of

whereas a non-transgendered person may readily obtain a birth certificate with a sex
designation that conforms to his or her lived and felt gender identity, a transgendered
person who wishes to obtain the same benefit is subject to the surgical and certification
requirements in s.36 of the VSA. The applicant submits that the distinct treatment of
transgendered persons pursuant to s.36 of the VSA created a disadvantage for her in
that it imposed a burden on her first to have, and then to certify that she had had,
“transsexual surgery” in order to obtain the benefit of an “accurate” birth certificate (i.e.
one that accorded with her gender identity), a burden not carried by non-transgendered
persons. This, in essence, is the applicant’s claim that the application of s.36 of the VSA
to her by the respondent constituted direct discrimination against her as a
transgendered person, contrary to s.1 of the Code.
[103] There appears to be no dispute, and, in any event, it is obvious on the face of the
legislation, that s.36 of the VSA provides for the distinct treatment of transgendered
persons by requiring them to have “transsexual surgery” and then to certify that they
have done so in order to obtain a birth certificate with a changed sex designation.
[104] Nor does there appear to be any dispute that the applicant herself was treated in
a distinct manner on the basis of her status as a transgendered person insofar as she
was specifically required to fulfill the respondent’s requirements pursuant to s.36 of the
VSA before the respondent would issue her a birth certificate with a female sex
designation. This is apparent from the fact that the applicant was unsuccessful when
she attempted to change the sex designation on her birth certificate to “female” in July
2008 by merely sending the respondent a letter from her surgeon confirming that he had
performed a bilateral orchiectomy on the applicant and asking that her birth certificate
be changed to reflect that she ought to be legally regarded as female. Consistent with
the respondent’s submission and Ms Hartman’s evidence that transgendered persons
may only change the sex designation on their birth certificates through s.36 of the VSA,
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transgendered persons as compared to non-transgendered persons. Specifically,

the respondent did not process the applicant’s request for a change in sex designation
until she complied with the respondent’s specific requirements pursuant to s.36 of the

[105] The real issue at this stage of the inquiry, and the one that gave rise to the main
factual dispute between the parties, is whether the distinct treatment of the applicant
pursuant to s.36 of the VSA created disadvantage for her.
[106] The applicant contends that the only reason she underwent a bilateral
orchiectomy on February 4, 2008 was so that she could fulfill the respondent’s
requirements pursuant to s.36 of the VSA and obtain a birth certificate indicating that
she was female. The applicant submits the respondent’s requirements thus compelled
her to undergo a highly invasive and irreversible surgical procedure which scarred her
and rendered her sterile (unlike non-transgendered persons who need not have any
kind of surgery in order to obtain an “accurate” birth certificate). The applicant submits
that this clearly amounted to disadvantage within the meaning of step one of the Kapp
test.
[107] The applicant further submits that having to certify to the respondent that she had
had surgery in order to have her gender recognized constituted distinct and
disadvantageous treatment of her as transgendered person within the meaning of step
one of the Kapp test.
[108] For its part, the respondent contends that the applicant underwent surgery
entirely for her own reasons, specifically to aid in her male-to-female gender transition,
and not so that she could obtain a birth certificate indicating that she was female. In
particular, the respondent submits that the applicant had an orchiectomy so that she
could avoid taking anti-androgen medications and achieve the feminizing effects of the
female hormones she was taking at lower doses. (According to the evidence of Drs.
Jansz and Karasic, anti-androgens are medications that suppress testosterone in a
person born with male sex organs. They are commonly taken by transgendered women
in conjunction with female hormones to help them achieve a more feminine-looking
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VSA in or around October or November 2008.

appearance.

It is not in dispute that a transgendered woman who has had an

orchiectomy does not need to take anti-androgens because the orchiectomy stops her

[109] The respondent submits that the applicant cannot show that she was
disadvantaged by the surgical requirement for changing sex designation if she had
surgery for her own reasons, entirely unrelated to the respondent’s requirements. If she
cannot show that the distinct treatment of transgendered persons pursuant to the VSA
caused her any disadvantage, then the applicant cannot meet the first step of the test in
Kapp. As noted above, the respondent describes this as its main argument in this case
and submits that the Application ought to be dismissed on this basis.
Requirement that applicant certify that she had had “transsexual surgery” was distinct
and disadvantageous treatment whatever the applicant’s reasons for surgery
[110] Even if, as the respondent submits, the applicant had surgery for reasons entirely
unrelated to the respondent’s requirements for changing sex designation, I find that the
applicant was still subject to distinct treatment as a transgendered person when she
was required to have two doctors certify to the respondent that she had had
“transsexual surgery” and that the sex designation on her birth registration should be
changed as a result, pursuant to s.36(2) of the VSA. The applicant’s evidence about her
experience of the certification process establishes that such distinct treatment was also
disadvantageous.
[111] The applicant testified that she felt angry that she was required by the
respondent to have her family doctor certify, pursuant to s.36(2)(b) of the VSA, that the
applicant had had “transsexual surgery” and that the sex designation on her birth
certificate should be changed to “female” as a result. The applicant testified that it was
degrading to have her doctor determine whether her gender was “real” based on the
manner in which her genitals had been surgically altered. The applicant testified that
she felt undermined and violated by the whole certification process, which she
described as “ugly”. The thrust of the applicant’s testimony was that she felt that it was
disrespectful, insulting and unfair to require transgendered persons, such as herself, to

31

2012 HRTO 726 (CanLII)

body from producing testosterone.)

prove that they had had surgery in order to obtain a birth certificate that was congruent
with their lived and felt gender. The applicant’s testimony on these points was clear and
compelling, thoroughly plausible, and consistent with the overall evidence. I accept it as

[112] The respondent disputes that it was demeaning for the applicant to have to get
her family doctor to complete the certificate required by the respondent pursuant to
s.36(2) of the VSA. In this regard, the respondent points out that the applicant’s family
doctor did not have to subject the applicant to a physical examination specifically so that
she could confirm that the applicant had had “transsexual surgery” and that her sex
designation ought to be changed as a result. This is because, prior to completing the
medical certificate required by the respondent pursuant to s.36(2)(b) of the VSA, Dr.
Jansz had already examined and treated the surgical wound left by the applicant’s
orchiectomy.
[113] As should be clear from the above-noted evidence, however, the applicant does
not contend that she was demeaned by a physical examination by Dr. Jansz. The
applicant’s argument that she was treated in a distinct manner that created
disadvantage for her as a transgendered person rests on her evidence, which I accept,
that she was demeaned by the fact that it fell to Dr. Jansz to determine whether the
applicant’s gender would be recognized as valid based on the manner in which her
body had been altered by “transsexual surgery”.
[114] I hasten to add that my finding that the requirement that the applicant have two
doctors certify that she had had “transsexual surgery” in order to change the sex
designation on her birth registration constituted distinct and disadvantageous treatment
of the applicant as a transgendered person is not based on the fact that the applicant
had to go through any kind of certification process in order to change the sex
designation on her birth registration. The respondent argues, and I agree, that the need
for corroboration is a generally applicable vital statistics principle that applies any time a
person seeks to amend registered vital event data. My finding that the applicant was
disadvantaged in the certification process is based on what the applicant had to have
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credible.

certified – namely that the applicant’s sex designation should be changed as a result of
“transsexual surgery”.

surgery” a prerequisite for obtaining a change in sex designation is discriminatory
against transgendered persons because it perpetuates the disadvantage, prejudice and
stereotyping experienced by them. It follows that requiring the applicant as a
transgendered person to certify that she had had “transsexual surgery” in order to
obtain a change in sex designation that accorded with her gender identity was
discriminatory, whatever the reasons for surgery. The applicant’s evidence about her
experience of the certification process is consistent with this finding.
[116] Accordingly, I find that the applicant was subject to distinct and disadvantageous
treatment on the basis of her status as a transgendered person, and therefore on the
basis of sex and/or disability, when she was required to have her doctor certify that she
had undergone “transsexual surgery” as a condition for obtaining a change in sex
designation on her birth registration. On this basis alone, the applicant has met step
one of the test in Kapp.
Surgical requirement for changing sex designation on a birth registration pursuant to
s.36 of the VSA also distinct and disadvantageous treatment of the applicant because it
was part of reason applicant had surgery
[117] In addition, in the circumstances of this case, I also find that the applicant
experienced distinct and disadvantageous treatment on the basis of her status as a
transgendered person at the time she had an orchiectomy in February 2008. This is
because I am satisfied on a balance of probabilities that the applicant’s decision to have
an orchiectomy in February 2008 was compelled in part by the respondent’s surgical
requirement for changing sex designation on a birth registration pursuant to s.36 of the
VSA.
[118] I say “part” of what compelled the applicant to have surgery because I agree with
the respondent that, contrary to the applicant’s assertion, the evidence establishes on a
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[115] Specifically, for the reasons set out below, I find that making “transsexual

balance of probabilities that the applicant’s desire to avoid taking anti-androgens also
factored into her decision to have an orchiectomy.

family doctor, Dr. Jansz, was that the applicant told her on either January 25 or 29,
2008, days before she travelled to the United States to have the orchiectomy, that she
“want[ed] an orchiectomy” and that she thought it would be “safer” for her than taking
anti-androgens. At the same appointment, Dr. Jansz and the applicant discussed the
fact that an orchiectomy would stop the applicant’s body from producing testosterone,
resulting in a “less masculinizing effect”.
[120] In addition, Dr. McIntosh, the psychiatrist who assessed the applicant just two
months after she had had an orchiectomy, records in his April 4, 2008 consultation
report that the applicant had a bilateral orchiectomy “because of the difficulty she had
with the anti-androgen medication.” Although it is not clear whether this information was
provided to Dr. McIntosh by the applicant herself or in her family doctor’s referral note,
the applicant acknowledged that she did tell Dr. McIntosh that she had to stop taking
anti-androgens during her university years because they made her sick. The applicant
also testified that she felt “very strongly” about transitioning to her female gender as
naturally as possible and with as little reliance on hormones and medications as
possible.
[121] To the extent that the applicant urges me to find that she did not have an
orchiectomy to avoid taking anti-androgens because she did not actually need antiandrogens to suppress testosterone “due to hypothalamic suppression” or otherwise, I
agree with the respondent that the applicant lacked the requisite expertise to give this
evidence and that it is inadmissible. Alternatively, the applicant’s evidence that doctors
advised her during her university years that she did not require anti-androgens was
hearsay and therefore inherently unreliable. I am not prepared to give it any weight in
the circumstances.
[122] The above evidence establishes on a balance of probabilities that the applicant
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[119] In particular, the uncontradicted and unchallenged evidence of the applicant’s

preferred not to have to take anti-androgens as she transitioned to her felt gender; and
that the fact that an orchiectomy would eliminate the need for the applicant to take antiandrogens played a role in her decision to have a bilateral orchiectomy in February

applicant decided to have an orchiectomy does not mean that it was her only reason, as
the respondent contends. Indeed, and although my rejection of the applicant’s evidence
that she had surgery for the exclusive purpose of “becoming legal in [her] gender”
causes me to approach the balance of her evidence with some caution, the
preponderance of the evidence establishes that the applicant’s desire to comply with the
respondent’s requirement for “transsexual surgery” and thereby obtain a change in sex
designation on her birth certificate was also a significant factor in the applicant’s
decision to have an orchiectomy. Moreover, this is the real issue for me in determining
whether the applicant experienced any disadvantage as a result of the respondent’s
requirement for “transsexual surgery” as a prerequisite for changing the sex designation
on her birth registration.
[123] The thrust of the applicant’s evidence was that she had surgery to satisfy the
respondent’s requirements pursuant to s.36 of the VSA because she felt a compelling
need to have all of her identification, including her birth certificate, identify her as female
so that she could “live her gender”. The applicant testified that she felt “congruent”
identification documents which uniformly identified her as female were necessary in
order to give her the foundation she needed to live as a woman, without harassment
and discrimination. The applicant testified that she felt that her gender would not be
taken seriously if she was presenting herself to the world as a woman and then having
to show identification indicating that she was male. The applicant likened having to
present identification with a male sex designation on it while living as a woman to being
“forced to tell people you’re not what you are.” She testified, “You don’t get to tell
people who you are. Your I.D. says who you are.” The applicant testified that she had
surgery because she was “never going to give anybody an excuse to undermine” her
again based on who her I.D. said she was. The applicant testified that she felt a deep
and compelling need to have official documentation that “backed up” her gender so that
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2008. However, the fact that a desire to avoid anti-androgens was one reason the

she could feel secure and confident living as a woman. She further testified that a desire
to obtain such documentation through s.36 of the VSA is what led to her decision to
have an orchiectomy. Her evidence on these points was clear and compelling, rich in

ought to be, according to what was reasonable for the applicant as a transgendered
person “in that place and in those conditions”: Faryna v. Chorney, [1952] 2 D.L.R. 354
(B.C.C.A.).
[124] The applicant testified that she feared that presenting herself as a woman and
then showing identification indicating that she was male would open her up to the
possibility of assaults and discrimination, particularly in the employment and housing
contexts. The applicant testified that this fear was grounded in certain experiences in
her past when the applicant, while living as a woman, was threatened with death and
assaulted after showing identification bearing a male sex designation.
[125] The respondent does not appear to challenge the applicant’s evidence that she
experienced harassment and/or discrimination in the past because of her status as a
transgendered person. Moreover, the respondent expressly stated during the hearing
that it did not doubt the applicant’s sincerity when she testified that she believed that her
past experiences of discrimination and harassment as a transgendered person were
linked to her having shown her “male” I.D. while living as a woman. However, the
respondent attempted to make much of the fact that the applicant could not prove that
her I.D. – and certainly not her birth certificate – was the reason she had been identified
as transgendered. However, I do not think much, if anything, turns on that.
[126] Whether the applicant was actually identified in the past as transgendered and
discriminated against because of her I.D. is irrelevant. What is relevant is whether the
applicant genuinely believed, based on past experience or otherwise, that identification
which said she was “male” could identify her as transgendered and thereby expose her
to discrimination and/or harassment. This is relevant because it goes to the issue
whether it was therefore important to the applicant to have a birth certificate and other
identity documents that uniformly identified her as female. This in turn helps me to
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detail, internally consistent, and thoroughly plausible, when plausibility is assessed, as it

assess whether the applicant had surgery in whole or in part so that she could fulfill the
respondent’s requirement for “transsexual surgery” in order to change the sex

[127] I have no difficulty accepting the applicant’s evidence that she feared that
identifying herself as transgendered (which is exactly what she would be doing if she
was presenting herself publicly as a woman and showing identification that said she
was “male”) could expose her to discrimination and even possible violence. In my view,
that proposition is not at all controversial and is well supported by the expert evidence of
Dr. Karasic, in particular (discussed below). It makes perfect sense to me that the
applicant would have wanted identification that said she was female as she transitioned
to her felt gender of female. This, in turn, bolsters the applicant’s evidence that a desire
to obtain a birth certificate with a “female” sex designation motivated her decision to
have an orchiectomy.
[128] The respondent submits that the fact that the applicant testified that she was
“happy” that she had had the orchiectomy, and told her doctors so, after the fact,
militates against a finding that she felt compelled to have surgery in order to obtain the
change in sex designation on her birth registration. However, I do not agree. Given the
circumstances in which the applicant, as a transgendered person, found herself during
the relevant time frame, I have no trouble accepting the applicant’s explanation that she
was happy that she had had the surgery because it allowed her to obtain official
documentation that “backed up” her gender identity and to move on with her life as a
woman. I also accept the applicant’s evidence that even though she was “happy” she
had an orchiectomy for these reasons, that did not mean that her decision to have
surgery was “without trauma” or that she was not angry that surgery was a prerequisite
for her to change the sex designation on her birth registration. The applicant’s evidence
on these points was clear and compelling, internally consistent and consistent with the
preponderance of the evidence, and I accept it as credible.
[129] The respondent also submits that I ought to reject the applicant’s evidence that
she had surgery so that she could meet the respondent’s requirements for changing the
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designation on her birth registration.

sex designation on her birth registration given that the applicant did not attempt to
obtain a change in sex designation on her birth registration until late July 2008, nearly
six months after she had surgery. I note however that the applicant was not cross-

registration earlier than she did. In the circumstances, I am not prepared to reject the
applicant’s evidence that she underwent an orchiectomy to comply with the
respondent’s requirements for changing sex designation merely because the applicant
did not apply to change the sex designation on her birth registration until July 2008.
[130] My finding that the applicant had an orchiectomy at least in part (and in
significant part, in my view) to satisfy the respondent’s requirements for a change in sex
designation on her birth registration is consistent with and further bolstered by the
applicant’s uncontradicted and unchallenged evidence that, at the time that she was
deciding whether to have an orchiectomy with Dr. Kimmel, she took a number of steps
to confirm that such surgery would allow her to change the sex designation on her
identification.
[131] For example, the applicant specifically confirmed with Dr. Kimmell that the
surgery he would do would allow her to change her I.D. In addition, the applicant read
some personal testimonials on the internet from other transgendered people claiming
that they had been able to obtain change their identification after having Dr. Kimmel
perform an orchiectomy. The respondent objected to this evidence on the basis of
hearsay. However, I do not accept the evidence for a hearsay purpose – namely, to
establish that Dr. Kimmel did help other transgendered people from Ontario change the
sex designation on their identity documents – but as evidence of the applicant’s state of
mind at the time she was deciding whether to have surgery.
[132] Another key piece of evidence that is consistent with and supports the applicant’s
testimony that she had surgery in order to change the sex designation on her birth
certificate and other identification is the letter that Dr. Kimmel wrote on February 4,
2008, and had notarized on February 7, 2008. That letter, on its face, was written for the
express purpose of “certifying that [the applicant] should be regarded as female from
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examined as to why she did not attempt to change the sex designation on her birth

this date as far as any legal documents including drivers’ license, social security card,
passport, voting papers, or any other similar legal procedures”. To my mind, the fact
that, on the very day that the applicant had surgery, the applicant obtained a letter from

on her identification, goes a long way towards bolstering the applicant’s evidence that a
desire to change her “identification” by meeting the respondent’s requirement for
“transsexual surgery” motivated the applicant to have surgery on February 4, 2008.
[133] At this juncture, I should note that although the respondent maintains that the
birth certificate is not a form of personal identification, it is abundantly clear that the
applicant certainly regarded her birth certificate as a piece of “identification”. It is also
worth pointing out that the “identification” the applicant sought to change after having
surgery, with Dr. Kimmel’s February 4, 2008 letter, was her birth certificate. After the
applicant succeeded in changing the sex designation on her birth certificate to female,
by complying with the respondent’s requirements pursuant to s.36 of the VSA, she used
her changed birth certificate to have the sex designations on her driver’s licence and her
OHIP card amended.
[134] Having found that the applicant underwent surgery at least in part to obtain a
birth certificate with a female sex designation, it follows that the respondent’s surgical
requirement for changing sex designation constituted distinct and disadvantageous
treatment of the applicant on the basis of sex and/or disability.
[135] In coming to this conclusion, I agree with the applicant that, while the fact that the
applicant had mixed reasons for surgery may be very relevant if and when it comes time
to assess the degree of harm the applicant experienced, and thus the remedy to which
she may be entitled, the fact that the applicant had mixed reasons for surgery is not a
basis upon which the respondent may avoid liability under the Code altogether. On the
contrary, as long as the requirement for “transsexual surgery” as a prerequisite for
changing sex designation on her birth registration constrained and/or exerted any
pressure on the applicant’s decision to undergo an inherently invasive and risky surgical
procedure (and I have found it did), this is a sufficient basis upon which to conclude that
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Dr. Kimmel, the specific purpose of which was to help her change the sex designation

the applicant was disadvantaged by the respondent’s requirement for “transsexual
surgery” pursuant to s.36 of the VSA. Moreover, the disadvantage experienced by the
applicant was clearly linked to her status as a transgendered person and thus to the

transgendered person was obliged to have surgery in order to obtain a benefit, namely
a birth certificate with a sex designation that matched her gender identity, whereas nontransgendered persons are not subject to any such obligation or burden. That may not
be the intent of the legislation but that is the effect; and it is with the effect of legislation
with which we need to be primarily concerned: Tranchemontagne, above, at para. 7579.
[136] Finally, I wish to address the fact that, at the hearing, the respondent referred a
number of times to the fact that when the applicant applied for a change in sex
designation on her birth registration, after having had “transsexual surgery”, the
respondent promptly issued the applicant the amended birth certificate that she
requested. To be clear, however, the fact that the applicant “got what she asked for”
does not enter into the liability analysis in this case (although it certainly could, in an
appropriate case, be relevant to remedy). The question at this stage is whether the
respondent’s requirement that the applicant undergo “transsexual surgery” in order to
obtain a change in sex designation on her birth registration was discriminatory on the
basis of sex and/or disability. Whether or not the applicant complied with the
respondent’s requirements has no bearing on whether the requirements themselves
were discriminatory to begin with.
[137] In sum, the applicant has met her burden of showing that the application of the
respondent’s surgical and certification requirements pursuant to s.36 of the VSA
resulted in distinct and disadvantageous treatment of the applicant on the basis of her
status as a transgendered person, and therefore on the basis of sex and/or disability.
The applicant has thus met step one of the Kapp test.
[138] As to whether such treatment was discriminatory in a substantive sense, that
depends on whether it perpetuates disadvantage, prejudice, or stereotyping against
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protected grounds of sex and/or disability. This is because the applicant as a

transgendered persons within the meaning of the second step of the test in Kapp. I
address this below after considering the alternative argument that the legislative
scheme for issuing birth certificates under the VSA had a distinct and disadvantageous

Requirement that birth certificates reflect sex assigned at birth, unless a person has and
certifies she has had “transsexual surgery”, has a distinct and disadvantageous effect
on transgendered persons
[139] Although the applicant’s main argument is that she was treated by the
respondent in a distinct and disadvantageous manner pursuant to s.36 of the VSA, the
applicant argues in the alternative that hers may also be regarded as a case of
discriminatory effect. The applicant submits that the VSA requirement that her birth
certificate reflect the sex assigned to her at birth, unless and until she complied with the
requirements in s.36 of the VSA, had the effect of withholding a benefit from her that
was available to others, namely an “accurate birth certificate” (i.e. one that accorded
with her gender identity), unless and until she took the extraordinary step of surgically
altering her body and certifying that she had done so. The applicant argues that the
legislative scheme thus had a distinct and disadvantageous effect on her as a
transgendered person.
[140] The Supreme Court of Canada addressed the concept of adverse effect
discrimination in Ontario (Human Rights Commission) v Simpsons-Sears Ltd., [1985] 2
S.C.R. 536 (“Simpsons-Sears”), at para. 18:
A distinction must be made between what I would describe as direct
discrimination and the concept already referred to as adverse effect
discrimination in connection with employment. Direct discrimination occurs
in this connection where an employer adopts a practice or rule which on
its face discriminates on a prohibited ground. For example, “No Catholics
or no women or no blacks employed here.” There is, of course, no
disagreement in the case at bar that direct discrimination of that nature
would contravene the Act. On the other hand, there is the concept of
adverse effect discrimination. It arises where an employer for genuine
business reasons adopts a rule or standard which is on its face neutral,
and which will apply equally to all employees, but which has a
discriminatory effect upon a prohibited ground on one employee or group
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effect on the applicant as a transgendered person.

of employees in that it imposes, because of some special characteristic of
the employee or group, obligations, penalties, or restrictive conditions not
imposed on other members of the work force. (emphasis added)

service which is generally available to the population born in Ontario. Persons who are
born in Ontario may apply to the respondent for a birth certificate which reflects, among
other things, the sex designation recorded on their registration of birth (s.43(1)(d) of
VSA). There is no dispute between the parties that the sex designation recorded on the
registration of birth is based on whether the infant has male or female genitalia, as
observed at birth by the parent(s) and the physician or midwife attending the birth (and
leaving aside those cases of ambiguous or “undetermined” genitalia, which is not the
case before me).
[142] The applicant submits that when a member of the non-transgendered majority
applies to the respondent for a birth certificate, he or she can expect to receive a birth
certificate with an accurate sex designation, in the sense that it accords with his or her
gender identity. This is to be contrasted with the applicant’s experience as a
transgendered woman. The applicant submits that although she has always considered
herself female, she received and could only receive a birth certificate from the
respondent indicating that she was male, unless and until she complied fully with the
respondent’s requirements pursuant to s.36 of the VSA.

In this way, the applicant

submits that the service in question, i.e. provision of a birth certificate, was available to
her on a distinct or differential basis as compared to others who are not transgendered.
The applicant also takes the position that that the unavailability of a birth certificate that
accords with gender identity (unless and until the surgical and certification requirements
for change of sex designation have been met) has an adverse effect on transgendered
persons such as herself, because without appropriate I.D. that verifies a transgendered
person’s gender, people do not respect it.
[143] The applicant’s position is supported by the Commission’s Policy on
Discrimination and Harassment because of Gender Identity, which describes the
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[141] The applicant argues, and I agree, that the provision of a birth certificate is a

legislative scheme for issuing birth certificates under the VSA as an example of

The Vital Statistics Act requires that all birth certificates in the province
identify individuals as male or female. This requirement is neutral on its
face since it requires all people to be identified as male or female.
However, for an individual whose gender identity does not conform to the
designation on his or her birth certificate, this may have an adverse
impact. The person who shows this identification or relies on it to obtain a
permit or official document may be refused because the service provider
observes an inconsistency between the way the person presents
him/herself and the designation on the birth certificate.
[144] As an intervenor in this case, the Commission takes a position consistent with
the one advanced in the above-noted Policy.
[145] In my view, the VSA’s requirement that the sex designation on a birth certificate
reflect the person’s genitalia as observed at birth clearly affects transgendered persons
differently than non-transgendered persons because of the “special characteristics” of
transgendered persons. Obviously, non-transgendered persons may readily obtain a
birth certificate with a sex designation that is congruent with their gender identity or their
sense of “who they are” just by virtue of the fact that they are not transgendered. A
transgendered person, on the other hand, by definition, has a gender identity which is
incongruent with the sex assigned at birth. Accordingly, I find that the legislative scheme
for issuing birth certificates under the VSA has a differential impact on transgendered
persons.
[146] The legislative scheme also has a disadvantageous impact on transgendered
persons in a couple of ways. First, I have no doubt that it would be distressing for
anyone to possess a government document which says that officially s/he is not the
gender s/he feels herself to be and the gender in which s/he presents herself to the
world. In this sense, I have no trouble accepting the applicant’s submission that having
a birth certificate which is consonant with one’s gender identity is a benefit available to
non-transgendered persons under the VSA which is not available to transgendered
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constructive (i.e. adverse effect) discrimination against transgendered persons:

persons (at least not in the normal course and not without extraordinary measures being
taken on their part).

she has occasion to use a birth certificate which does not accord with his or her gender
identity. As noted above, birth certificates are regularly used as foundational documents
to obtain other forms of identification, such as driver’s licences, passports, Social
Insurance Numbers, and OHIP cards.

The respondent’s witness also testified that

Ontario birth certificates are sometimes required by banks, schools, sports associations
and others in order to gain access to services which they provide. When, in accessing
any of these services or benefits, a transgendered person is required to produce (or has
occasion to produce) an official government document which states that the person’s
gender is something other than their expressed gender, this will inevitably affect how
the person’s gender is perceived (i.e. whether he is “really” a man or whether she is
“really” a woman) and opens the door for others to question the validity of the person’s
expressed gender identity.
[148] A non-transgendered woman can confidently produce a birth certificate when she
is required to do so (or when it would be convenient to do so) without having to contend
with a sex designation that is incongruent with her lived experience. Her gender identity
accords with the sex assigned at birth and is not open to question or challenge. For a
transgendered woman, however, this simple act is fraught with risk.

Will she be

perceived differently as a result of producing a birth certificate that shows that “officially”
she is a different gender from the one in which she presents? Will her gender identity
be questioned or challenged by the person viewing her birth certificate? Will she even
perhaps be subject to ridicule or humiliation as a result of producing a governmentissued document that states that she is a different gender than the one in which she
presents herself? Whereas non-transgendered persons can blithely produce their birth
certificates without any such fears or risks, this is the sort of disadvantage experienced
by transgendered persons every time they are required to produce or have occasion to
produce a birth certificate bearing the sex assigned at birth, as opposed to their lived
and felt gender identity.
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[147] In addition, a transgendered person is at a comparative disadvantage when he or

[149] Nor is there any doubt that the applicant herself was differentially and
disadvantageously impacted by the ordinary requirement under the VSA that birth
certificates reflect the sex assigned at the time of birth, and during the one-year period

[150] Until early December 2008, when the applicant was finally successful in obtaining
a birth certificate with a female sex designation, the applicant had a birth certificate
which stated that she was “male” notwithstanding the fact that the applicant selfidentified as female and at least from September 2008 had a “female” name and was
living as a woman. Thus, for all of the reasons set out above, during the period from
September 2008 to early December 2008, the facially neutral requirement under the
VSA that birth certificates (generally) reflect the sex assigned at birth clearly affected
the applicant as a transgendered person in a distinct and disadvantageous manner, as
compared to those who are not transgendered and whose gender identity is therefore
congruent with the sex designation on their birth certificates.
[151] The respondent disputes that the applicant experienced any disadvantage as a
result of having a birth certificate that was incongruent with her gender identity. The
respondent submits that from approximately 1999 to September 2008, the applicant’s
“male” identification was consistent with her then lived and outwardly presented male
gender. The respondent also disputes that the applicant experienced any disadvantage
as a result of having a birth certificate with a “male” sex designation during the period of
time that she was living as a woman, because, on the applicant’s own evidence, she
never showed anyone her “male” birth certificate while living as a woman. In my view,
however, the fact that the applicant did not show anyone her “male” birth certificate
while she was living as a woman does not mean that she did not experience any
disadvantage as a result of having a birth certificate indicating that she was “male”. The
applicant’s evidence, which I accept as credible, is that she did not use her birth
certificate during this period of time specifically because doing so would undermine her
gender. In my view, the applicant’s reluctance to use her “male” birth certificate while
living as a woman because she feared it would expose her as transgendered is a
burden she carried that others did not, by reason of a personal characteristic which falls
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prior to the filing of the Application on February 4, 2009.

within a prohibited ground (Withler, above, at para. 62) and therefore constitutes a
disadvantage within the meaning of the first step of the Kapp test.

that a birth certificate that accorded with her gender identity was regarded as a benefit
by the applicant and reasonably so. This benefit, though readily available to nontransgendered others, was withheld from the applicant until she met the respondent’s
requirements for change in sex designation pursuant to s.36 of the VSA in early
December 2008. This is a further basis upon which to find that the VSA requirement
that birth certificates reflect the sex assigned at birth had a distinct and
disadvantageous effect on the applicant as a transgendered person within the meaning
of step one of the Kapp test.
[153] Accordingly, the applicant has established that the provisions of the VSA had a
distinct and disadvantageous effect on her as a transgendered person, and therefore on
the basis of sex and/or disability, in satisfaction of step one of the test in Kapp. In
coming to this conclusion, I am not unmindful of the fact that s.36 of the VSA provides a
mechanism by which transgendered persons may obtain a birth certificate with a sex
designation that accords with their gender identity. In my view, however, that does not
change the fact that the status quo (i.e. birth certificates that reflect the sex assigned at
birth) affects transgendered persons in a differential and adverse manner as compared
to non-transgendered persons.
[154]

I now turn to the issue whether the requirement that Ontario birth certificates

reflect the sex assigned at birth unless a person meets the requirements for changing
sex designation pursuant to s.36 of the VSA is substantively discriminatory against
transgendered persons in the sense that it perpetuates disadvantage, prejudice and/or
stereotyping within the meaning of step two of the Kapp test.
Step Two: Whether Distinction Perpetuates Prejudice and Stereotyping
[155] In order to establish that she has been discriminated against within the meaning
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[152] In addition, there is ample evidence, which I have already accepted as credible,

of the Code, the applicant must also establish that the distinction created by the law (in
the differential treatment and/or differential impact sense) is substantively discriminatory
in the sense that it perpetuates disadvantage, prejudice or stereotyping against

[156] In determining whether there has been substantive discrimination within the
meaning of the second step of the Kapp test, the focus is on the experience of the
applicant and the impact of the differential treatment on him or her. Placing the focus on
the claimant’s perspective and experience gives effect to the strong remedial purpose
underlying human rights legislation such as the Code: Tranchemontagne, above, at
para. 79. As the Supreme Court stated in Withler, above, at para. 37:
Whether the s. 15 analysis focuses on perpetuating disadvantage or
stereotyping, the analysis involves looking at the circumstances of
members of the group and the negative impact of the law on them. The
analysis is contextual, not formalistic, grounded in the actual situation of
the group and the potential of the impugned law to worsen their situation.
[157] In Withler, above, at para. 35-36, the Supreme Court of Canada explained that
there are two ways in which claimants may show that the law has a substantively
discriminatory impact in terms of prejudicing or stereotyping:
The first way that substantive inequality, or discrimination, may be
established is by showing that the impugned law, in purpose or effect,
perpetuates prejudice and disadvantage to members of a group on the
basis of personal characteristics within s. 15(1). Perpetuation of
disadvantage typically occurs when the law treats a historically
disadvantaged group in a way that exacerbates the situation of the
group. Thus judges have noted that historic disadvantage is often linked to
s. 15 discrimination. In R. v. Turpin, [1989] 1 S.C.R. 1296, for example,
Wilson J. identified the purposes of s. 15 as “remedying or preventing
discrimination against groups suffering social, political and legal
disadvantage in our society” (p. 1333). See also Haig v. Canada (Chief
Electoral Officer), [1993] 2 S.C.R. 995, at pp. 1043-44; Andrews, at pp.
151-53, per Wilson J.; Law, at paras. 40-51.
The second way that substantive inequality may be established is by
showing that the disadvantage imposed by the law is based on a
stereotype that does not correspond to the actual circumstances and
characteristics of the claimant or claimant group…
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transgendered persons. (Tranchemontagne, above, at para. 83-84)

I consider each of these, in turn, below.
Perpetuation of disadvantage

equality has been infringed is by showing that the impugned law perpetuates
disadvantage by treating a historically disadvantaged group in a way that exacerbates
the situation of the group.
[159] In Tranchemontagne, above, the Ontario Court of Appeal stated that, in the
human rights context, it is frequently unnecessary to conduct a detailed analysis under
step two of the Kapp test.

This is because, “in most cases” under the Code, an

inference of stereotyping or perpetuating disadvantage or prejudice will generally arise
once the applicant has shown a distinction based on a prohibited ground that creates a
disadvantage in the sense of withholding a benefit available to others or imposing a
burden not imposed on others. Tranchemontagne, above, at para. 90; Hendershott,
above, at paras. 45-55; Ivancicevic, above, at paras. 161 and 175.
[160] In my view, the Court of Appeal’s decision in Tranchemontagne reflects the fact
that human rights legislation such as the Code has as its primary purpose the protection
of those who have been historically disadvantaged on the basis of the grounds
enumerated in the Code. When legislation treats or affects members of a historically
disadvantaged group in a distinct and disadvantageous manner precisely because of
their membership in that group, it often follows that the impugned legislation
perpetuates disadvantage of the group within the meaning of the second step of the
Kapp test. This is what I take from the Court of Appeal’s finding that step two of the
Kapp test ought not to be treated as a free-standing requirement in cases under the
Code: Tranchemontagne, above, at para. 95.
[161] However, the Court of Appeal also stated that, in some instances, a more
nuanced inquiry may be necessary to properly assess whether a distinction based on a
prohibited ground infringes the right to substantive equality under the Code
(Tranchemontagne, above, at para. 91). The aim of such an inquiry is to separate out
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[158] The first way in which an applicant can establish that her right to substantive

those cases which, though involving a distinction which creates a disadvantage on the
basis of a prohibited ground, nonetheless lack a “convincing human rights dimension”:
Granovsky v. Canada (Minister of Employment and Immigration), 2000 SCC 28, [2000]

affected group has not been subject to historic disadvantage: Hendershott, above, at
para. 50 and cases cited therein.
[162] I have already found that the respondent’s scheme for issuing birth certificates
based on the sex assigned at birth pursuant to the VSA had a distinct and
disadvantageous impact on the applicant as a transgendered person and/or that the
respondent’s requirement that the applicant have and certify that she had had
“transsexual surgery” in order to change the sex designation on her birth registration
constituted distinct and disadvantageous treatment as a transgendered person, which is
really just the flip side of the same coin. In my view, in this case, as in “most cases” that
arise in the human rights context, an inference that the impugned legislation and/or the
application thereof perpetuates disadvantage against transgendered people properly
arises based on the same evidence that establishes that the applicant was treated
and/or affected in a distinct manner as a transgendered person that created a
disadvantage for her by withholding a benefit from her that was available to others or
imposing a burden on her that was not imposed on others.
[163] Having said that, at the risk of repetition, and assuming, without finding, that this
is a case that requires a more nuanced inquiry, I am satisfied that the applicant has met
the second step of the test in Kapp by showing that the scheme for issuing birth
certificates pursuant to the VSA perpetuates disadvantage against transgendered
persons by exacerbating the situation of this historically disadvantaged group. Indeed, I
do not think there can be any doubt about this, when the focus is placed on the
experience and perspective of transgendered persons, as the law says it ought to be.
Tranchemontagne, above at para. 79; Withler, above, at paras. 37-40.
[164] The

applicant

argues

that

transgendered

persons

are

a

historically

disadvantaged group, and I agree. In my view, it is beyond debate that transgendered
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1 S.C.R. 703 at para. 70; Hendershott, above, at paras. 49-51, often because the

persons such as the applicant are a historically disadvantaged group who face extreme
social stigma and prejudice in our society. This is a notorious fact and it is appropriate
for the Tribunal to take notice of it. Indeed, I have already done so at an earlier stage of

1906, at para. 10.
[165] If I did have any doubt about the disadvantaged position of transgendered
persons in our society (which I did not), it would have been removed by Dr. Karasic’s
uncontradicted and unchallenged testimony about some of the difficulties facing
transgendered persons. Specifically, Dr. Karasic testified that transgendered persons as
a group tend to face very high rates of verbal harassment and physical assault and are
sometimes even murdered because of their transgendered status. Dr. Karasic also
testified that it is very difficult for transgendered persons to find employment, that there
are very high rates of unemployment among transgendered people generally, and that
many transgendered people are fired once they are exposed in the workplace as being
transgendered. He testified that he himself has had “many” highly skilled and collegeeducated transgendered patients with very promising professional careers who were
unable to find employment upon transitioning to their felt gender, sometimes ending up
in homeless shelters.

In addition, Dr. Karasic testified that suicide attempts and

substance-related disorders are commonly associated with gender identity disorders.
During his testimony, Dr. Karasic referred a couple of times to the ridicule which
transgendered persons often experience. He testified that the fear of being ridiculed
tends to limit transgendered persons’ outside activity. Dr. Karasic described the social
stigma attached to being transgendered as “pretty severe”.
[166] The disadvantaged position of transgendered persons in our society has also
been recognized by the Ontario Human Rights Commission in its Policy on
Discrimination and Harassment because of Gender Identity, which was put before me
by the applicant in this case and which I am required to consider pursuant to s.45.5(2)
of the Code. In its Policy, the Commission posits that that “there are, arguably, few
groups in our society today who are as disadvantaged and disenfranchised as
transgenderists and transsexuals”. The Commission’s Policy goes on to state that
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this proceeding: XY v. Ontario (Government and Consumer Services), 2010 HRTO

transgendered persons tend to be “feared and hated” in our society and that there is
hostility toward their very existence. The Commission also observes that transgendered
persons, as a group, tend to experience a variety of problems, including discrimination

abuse and poverty. See also Hogan, above, at paras. 263, 329-331, and 402-410,
where Vice-chair Hendricks, writing in a partial dissent, relied on evidence before her in
that case, including expert evidence, to conclude that transsexuals were a “discrete and
insular minority” who routinely suffer from prejudice and negative stereotyping, including
“transphobia,” and “transbashing,” a targeted form of physical assault.
[167] I hasten to add that the respondent does not dispute that transgendered persons
face disadvantage in our society. Indeed, the respondent has undertaken at least one
initiative in an attempt to address some of the problems faced by of transgendered
persons in Ontario. Specifically, the Deputy Registrar General, Judith Hartman, testified
that the regulations under the Change of Name Act, R.S.O. 1990, c. C.7, that govern
name changes in Ontario were amended in 2007 in order to allow transgendered
persons to request that their name changes not be published in the Ontario Gazette. Ms
Hartman testified that, ordinarily, as part of a formal name change in Ontario, every
applicant’s old name and new name is published in the Gazette, which can easily be
searched online. Ms Hartman testified that the decision to amend the regulations came
out of discussions with “stakeholders” who expressed concern to the Office of the
Registrar General that publishing transgendered persons’ name changes (commonly, to
a name typically associated with their felt and lived gender) could expose them as being
transgendered and thereby put them at a greater risk of physical and other forms of
violence. Ms Hartman testified that the government was sufficiently concerned about the
personal safety of transgendered persons that it decided to amend the regulations to
allow for the non-publication of transgendered persons’ names.

(Specifically, the

amendment was made by the Lieutenant Governor in Council on the recommendation
of Cabinet.) Significantly, Ms Hartman testified that the only other group of persons
whose names changes are not published in the Gazette are those whose name
changes the Attorney General has indicated are confidential (i.e. name changes
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in the workplace, harassment, denial of services, violence, high suicide rates, substance

pursuant to a witness protection program).
[168] Finally, I note that the applicant’s uncontradicted and unchallenged testimony in

experienced by transgendered people in our society. In this regard, the applicant
testified that, over the years, and among other things, she has been threatened with
violence, physically assaulted, rejected by her family (at least for a time), ridiculed in
public and harassed in her workplace – all because she was transgendered.
[169] It is abundantly clear that transgendered persons have been and continue to be
the subject of stigma and prejudice in our society. The real question is whether the
distinct manner in which they are treated pursuant to and/or affected by the application
of the VSA has the potential to worsen their situation. If so, the applicant will have
made out a prima facie case of substantive discrimination under the Code (Withler,
above, at para. 34; Tranchemontagne, above, at paras. 80-84) subject to the
respondent’s proof of a statutory defence.

For many of the same reasons already

articulated above, I find that the legislative scheme for issuing birth certificates under
the VSA does have the potential to exacerbate the already difficult situation of
transgendered persons.
[170] Under the VSA, transgendered persons cannot obtain a birth certificate that
accords with their gender identity unless they take the extraordinary step of surgically
altering their bodies and then certifying to the government that they have done so. This
means that transgendered persons who do not wish to or are unable to have surgery –
or who simply have not yet had surgery – cannot obtain a birth certificate that is
consonant with their gender identity. This exacerbates the situation of transgendered
persons in a number of ways.
[171] First, giving transgendered persons an official government document with a sex
designation which is dissonant with their gender identity conveys the message that their
gender identity in and of itself is not valid. This message, in turn, is the very same
message that lies at the root of the stigma and prejudice against transgendered
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this case demonstrates that she had many of the harsh experiences typically

persons. As the applicant stated during her testimony, this official government
document tells the transgendered person, “You are not who you say you are.” This
might not be the aim of the law. As the applicant points out, however, it is the effect of

that are not aligned with their own sense of who they are. Moreover, I find that this has
the potential to worsen a transgendered person’s situation even if the message is not
conveyed to anyone other than the transgendered person him or herself.

As the

Supreme Court stated in Gosselin v. Québec (Attorney General), 2002 SCC 84, [2002]
4 S.C.R. 429 at para. 122, substantive equality can be infringed “even if the ‘message’
is conveyed only to the claimant”. It need not be a message sent to the community at
large.
[172] Having said that, I do think that the legislative scheme conveys the message to
the community at large that a transgendered person’s gender identity is not “legitimate”
in and of itself. Section 36 of the VSA in particular perpetuates disadvantage and
prejudice against transgendered persons because it gives force to the prejudicial notion
that transgendered people are not entitled to have their gender recognized unless they
surgically alter their bodies. The message conveyed is that a transgendered person’s
gender identity only becomes valid and deserving of recognition if she surgically alters
her body through “transsexual surgery”. This reinforces the prejudicial view in society
that, unless and until a transgendered person has “transsexual surgery”, we as a
society are entitled to disregard their felt and expressed gender identity and treat them
as if they are “really” the sex assigned at birth.

After all, if the law says that a

transgendered woman is not “female” until she has had and proved that she has had
“transsexual surgery”, how can we expect more from citizens at large? In this way, the
legislative requirement for “transsexual surgery” in s.36 of the VSA promotes the view
that transgendered persons who, for whatever reason, do not have surgery are less
deserving of respect, in sense that they are less deserving of having their gender
identity respected; and thus reinforces the notion at the very core of the prejudice
against transgendered persons in our society.
[173] Apart from the message conveyed by the legislation to transgendered persons
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the law on transgendered persons who receive birth certificates with sex designations

themselves and society at large, there are also practical ways in which the legislation
exacerbates the already disadvantaged position of transgendered persons in our

[174] First, the VSA exacerbates the already disadvantaged position of transgendered
persons in a practical way when they are required to present or have occasion to
present a birth certificate that does not accord with their lived gender identity. It seems
to me that this will inevitably affect how the person’s gender is perceived by the person
with whom they are interacting and may open the door for others to question the validity
of the transgendered person’s expressed gender identity. In the worst case scenarios,
being “outed” by the birth certificate as “transgendered” could expose the person to
some of the more blatant forms of harassment, discrimination, and abuse which is alltoo-commonly experienced by transgendered persons in our society.
[175] In addition, given that the birth certificate is commonly required as a foundational
document to gain access to the benefits and services of a variety of downstream users,
it seems logical to conclude that possessing a birth certificate that could expose one as
transgendered, if it were required to be produced, could be a source of anxiety, even if it
never ends up being produced. This is supported by Dr. Karasic’s testimony that the risk
that they will meet with violence or other forms of mistreatment if they are “outed” as
transgendered instills fear in many transgendered persons.

See also Nixon v.

Vancouver Rape Relief Society, 2002 BCHRT 1, rev’d but not on this point, 2003 BCSC
1936, rev’d in part 2005 BCCA 601, where the British Columbia Human Rights Tribunal
accepted expert sociological evidence that even when transgendered persons are able
to “pass”, that is to live in the role of their gender identity without raising fears or
concerns, many live with the constant fear of discovery. The anxiety and/or fear that
they might be exposed as transgendered by using a birth certificate based on birth sex
and which does not accord with their lived gender identity - and suffer negative
consequences as a result - is another way in which transgendered people are
negatively affected by the legislative scheme for issuing birth certificates pursuant to the
VSA.
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society.

[176] Finally, the applicant submits, and I agree, that the surgical requirement in s.36
of the VSA perpetuates disadvantage among transgendered persons because it
requires them to undergo inherently painful, invasive, and risky surgical procedures in

some transgendered persons wish to have surgery and regard it as beneficial).

It

seems obvious that the surgical requirement in s. 36 of the VSA, with all that surgery
necessarily entails, impedes the ability of transgendered persons to obtain official
government documentation that will help them to have their gender identity recognized
and respected in society and therefore makes their already difficult situation worse.
Looked at from another angle, the VSA exacerbates the situation of this historically
disadvantaged group because it requires them to undergo inherently painful, invasive,
and risky procedures that they may not otherwise wish to undertake in order to avoid
the negative consequences that flow from having a birth certificate which says that,
officially, they are not the gender they feel themselves to be and present to the world.
[177] The respondent argues that the availability of an Ontario driver’s licence that
reflects the transgendered person’s gender identity diminishes any harm that might
otherwise flow from the birth certificate. In this regard, and as noted above, the parties
agree that, since 2006, the Ontario Ministry of Transportation has had a mechanism in
place by which a transgendered person may obtain a change in sex designation on his
or her driver’s licence that accords with his or her gender identity without having any
form of surgery. (He or she must provide a letter from his or her doctor stating that in the
doctor’s opinion, a change in the sex designation on the person’s driver’s licence is
appropriate.) The respondent contends that transgendered persons can largely avoid
the negative consequences that might otherwise flow from using the birth certificate by
simply using their driver’s licences to identify themselves. The respondent points out
that the birth certificate is not a form of personal identification in any event, in the sense
that it cannot be presented to confirm the identity of the bearer.
[178] I agree with the respondent that the availability of the driver’s licence could be an
important consideration at the remedy stage of the analysis if and when it comes time to
determine the extent of the harm suffered by the applicant. I do not, however, see it as
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order to obtain birth certificates that accord with their gender identity (recognizing that

having much relevance at this, the liability stage of the analysis. The fact that other
government ministries provide personal identification that accords with gender identity
might serve to lessen the harm that flows from having a birth certificate that does not,

respondent from liability under the Code. As Dr. Karasic testified, a transgendered
person whose identity documents are not uniformly congruent with his or her lived
gender identity is at risk of being exposed as transgendered and/or lives with the fear of
exposure. The applicant testified that she herself felt that she needed to have all of her
documents identify her as “female” in order to feel safe. In addition, I agree with the
applicant that she is legally entitled to access all of the services of this respondent,
including the service of providing a birth certificate, without discrimination. The fact that
she may access a different service from a different respondent without discrimination (or
even, for that matter, a different service from the same respondent) does not detract
from that right. It is important to bear in mind that in determining liability under the Code,
the question is whether the applicant has experienced any disadvantage on the basis of
a protected ground, not how much. (See, for example, Commission scolaire régionale
de Chambly v. Bergevin, [1994] 2 SCR 525, where the Supreme Court of Canada held
that a de minimis test does not apply to evaluations of liability under human rights
legislation.)
[179] At any rate, there is no dispute that the driver’s licence and the birth certificate
serve different purposes and are not equivalent documents. The respondent’s own
evidence establishes that a number of downstream users specifically require that birth
certificates, and not driver’s licences, be provided as the foundation upon which people
may access their services. For example, the Canadian passport office will not accept a
driver’s license as a foundational document to obtain a Canadian passport.
[180] As noted above, the applicant may establish that the respondent infringed her
right to substantive equality by showing either that the impugned law perpetuates
disadvantage by worsening the situation of transgendered persons; or by showing that it
perpetuates stereotypes about transgendered persons. She need not do both.
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but it does not eliminate it entirely; and therefore cannot serve to completely absolve the

[181] For all of the above reasons, I am satisfied that the legislative requirement in the
VSA that birth certificates reflect the sex assigned at birth, combined with the legislative
requirements for changing sex designation in s.36 of the VSA, perpetuate disadvantage

disadvantaged group. The applicant has thus met the second step of the test in Kapp.
Accordingly, I find that the applicant has made out a prima facie case under the Code
that respondent discriminated against her on the basis of sex and/or disability with
respect to services, contrary to s.1 of the Code, subject only to the respondent’s ability
to prove a statutory defence (addressed below).
[182] It is therefore not strictly necessary for me to consider whether the respondent’s
distinct and disadvantageous treatment of transgendered persons pursuant to the VSA
also infringes substantive equality by perpetuating stereotypes about transgendered
persons. However, since the issue was argued before me, I will address it.
Perpetuation of stereotypes
[183] As noted above, the second way that substantive inequality may be established
is by showing that the distinct treatment under and/or distinct impact of the law imposes
disadvantage on the basis of a stereotype that does not correspond to the actual
circumstances and characteristics of the claimant or claimant group. Withler, above, at
para. 36.
[184] Discerning whether treatment is based on an individual’s actual characteristics or
circumstances as opposed to assumed or attributed ones has long been key to
determining whether distinct treatment on the basis of a prohibited ground is
discriminatory in a substantive sense. As McIntyre J. observed in the Supreme Court’s
landmark decision in Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143,
at pp. 174-175:
Distinctions based on personal characteristics attributed to an individual
solely on the basis of association with a group will rarely escape the
charge of discrimination, while those based on an individual’s merits and
capacities will rarely be so classed.
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against transgendered persons by exacerbating the situation of this historically

[185] Elaborating on this concept, the Supreme Court in McGill University Health
Centre (Montreal General Hospital) v. Syndicat des employés de l'Hôpital général de
Montréal, 2007 SCC 4, [2007] 1 S.C.R. 161, at paras. 48-49, emphasized that the

At the heart of these definitions [of discrimination] is the understanding
that a workplace practice, standard, or requirement cannot disadvantage
an individual by attributing stereotypical or arbitrary characteristics. The
goal of preventing discriminatory barriers is inclusion. It is achieved by
preventing the exclusion of individuals from opportunities and amenities
that are based not on their actual abilities, but on attributed ones. The
essence of discrimination is in the arbitrariness of its negative impact, that
is, the arbitrariness of the barriers imposed, whether intentionally or
unwittingly.
… It is the link between that group membership and the arbitrariness of
the disadvantaging criterion or conduct, either on its face or in its impact
that triggers the possibility of a remedy. And it is the claimant who bears
this threshold burden.
[186] The concepts of arbitrariness and stereotyping figure prominently in the
applicant’s arguments under step two of the Kapp test.
[187] While acknowledging that s.36 of the VSA may have been a well-intended
attempt to address some of the challenges faced by transgendered persons at the time
it was enacted in the late 1970s, the applicant contends that making changes in sex
designation on birth registrations contingent upon “transsexual surgery” having taken
place perpetuates the notion of transgendered women as “women trapped in men’s
bodies” and that they need to make their bodies “female” through surgery in order to
“be” their felt gender. The applicant submits that this is a stereotypical and outdated
idea about transgendered people, which is not based on their actual characteristics and
circumstances. In support of her argument, the applicant called expert evidence that
established that the majority of transgendered persons do not have “transsexual
surgery”, because they either do not want it, or because they do not need it, in order to
live in their felt genders.
[188] The respondent denies that making changes in sex designation contingent upon
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essence of discrimination is in the arbitrariness of its negative impact:

“transsexual surgery” having taken place reflects a stereotypical idea that all
transgendered persons want or need or seek to have surgery as a way of dealing with
their gender identity. Indeed, the respondent submits that the sex designation on the

that the sex designation of “male” or “female” on the birth registration merely describes
the “anatomical sex structure” of a person. In support of this argument, the respondent
points out that what is recorded on the registration of birth is not the child’s gender
identity (which is not even capable of being ascertained at the time of birth), but the
child’s anatomical sex (i.e. whether the child has male or female genitalia) as observed
at birth.
[189] In accordance with this view, the respondent submits that s.36 of the VSA was
not intended to help transgendered persons in general obtain a birth certificate that is
consistent with their gender identity, but rather to provide a mechanism by which those
transgendered persons who change their “sex” through surgery may obtain a birth
certificate that reflects their new sex.
[190] At this juncture, it is important, I think, to clarify the nature of the relationship that
is said by the respondent to exist between “transsexual surgery” and “sex”. The
respondent does not argue that “transsexual surgery” is justified as some kind of litmus
test by which the respondent may ensure that only those who are truly committed to
living in their felt gender (as demonstrated by their willingness to undergo surgery) may
obtain a change in sex designation on their birth registration. Rather, the respondent
argues that “transsexual surgery” is legitimately required and indeed necessary to
obtain a change in sex designation because “transsexual surgery” is the thing that
changes a male person into a female one (or vice versa). The respondent submits that
when it changes a person’s sex designation from “male” to “female” following surgery, it
is therefore merely recording an objective fact, which has been confirmed by two
doctors.
[191] Following this logic, the respondent submits that making a change in sex
designation contingent upon transsexual surgery is not treatment based on arbitrarily
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birth certificate has nothing to do with gender identity. Rather, the respondent submits

attributed characteristics or stereotypical assumptions, but on the transgendered
persons’ actual characteristics. Treatment that is based on actual characteristics – as
opposed to assumed or arbitrarily attributed ones – does not perpetuate stereotypes

[192] Thus, two competing theories emerge about the nature of the respondent’s
requirement for “transsexual surgery”. On the one hand, the applicant contends that the
respondent’s requirement for “transsexual surgery” is an arbitrarily imposed obstacle,
which transgendered persons must overcome in order to obtain a birth certificate that
reflects a broader notion of sex, which includes gender identity. On the other side of the
argument, the respondent submits that making a change in sex designation contingent
upon “transsexual surgery” having taken place is based on transgendered persons’
actual characteristics and therefore legitimate because surgery is what changes the
person’s sex in the first place.
[193] At first blush, the respondent’s argument that “sex” on the birth registration must
refer to anatomical sex because that is all that can be recorded at the time of birth, and
that changes to “sex” on a birth registration must therefore reflect anatomical changes,
has a certain amount of appeal.

Ultimately, however, the fact that the sex that is

originally designated at birth is based on one’s anatomy does not necessarily tell us
whether a change to that sex designation later in life is descriptive of a change in
anatomical sex, and therefore arguably based on actual characteristics, or whether it
reflects the person’s gender identity.
[194] The fact of the matter is that the vast majority of people born in Ontario are not
transgendered. This means that their anatomical sex as observed at birth happens to
coincide with their sense of whether they are male or female (i.e. gender identity). Since
for the vast majority of people, there is no incongruence between their anatomy and
their gender identity, looking to their circumstances does not shed much light one way
or the other on whether a sex designation that is changed by the respondent following
“transsexual surgery” is meant to signify a new anatomical sex (i.e. this person is
anatomically male or female) or a broader notion of sex, which incorporates gender
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and is not discriminatory, submits the respondent.

identity (i.e. this person is a man or a woman).
[195] Nor, in my view, is the fact that s.36(1) of the VSA states that a person may apply

“where the anatomical sex structure of a person is changed to a sex other than that
which appears on the registration of birth” dispositive of this issue. Irrespective of the
wording of the legislation itself, the issue for me at this stage of the inquiry is whether
the manner in which s.36 of the VSA is applied by the respondent perpetuates
stereotypes about transgendered persons. This is because the issue is whether the
distinct and disadvantageous manner in which the applicant was treated by the
respondent when it required her to certify that she had had “transsexual surgery” in
order to change the sex designation on her birth registration was discriminatory in a
substantive sense.
[196] Based on the evidence before me and taking all of the relevant circumstances
into account, I cannot agree with the respondent that when it changes a person’s sex
designation from “male” to “female” or vice versa following “transsexual surgery”, it is
merely recording the objectively verifiable fact that the person’s anatomical sex has
been changed through surgery. On the contrary, I agree with the applicant that the
manner in which s.36 of the VSA is applied by the respondent allows transgendered
persons to change their birth certificates so that the sex designation reflects a broader
notion of sex which includes gender identity.
[197] There is no dispute that the applicant’s sex is female. The respondent has
changed her birth registration and issued her a birth certificate confirming that her sex is
female. However, as the applicant herself points out, she is not biologically, genetically
or anatomically female by virtue of having had an orchiectomy. Her testes were
removed but she still has a penis and she does not have any female genitalia or what
might appear to be female genitalia. The respondent is aware of all this and yet does
not for a moment suggest that the applicant has not fulfilled its requirements for a
change in sex designation on her birth registration or that her “female” birth certificate
ought not to have been issued. On the contrary, the respondent agrees that the
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to the respondent to have the sex designation on his or her birth registration changed

applicant met the requirements to have the sex designation on her birth registration
changed to “female”.

applicant’s having had an orchiectomy in February 2008 satisfied the requirement for
“transsexual surgery”. Although the respondent later clarified that this was because the
applicant’s doctors accepted the applicant’s orchiectomy as having satisfied the
requirement for “transsexual surgery”, and not because the respondent itself found it to
suffice, there was no suggestion that the doctors ought not to have certified that the
applicant had had “transsexual surgery” when they completed the forms prescribed by
the respondent pursuant to Regulation 1094 under the VSA. In addition, in countering
the applicant’s argument that the respondent’s requirement for “transsexual surgery” is
impermissibly vague, the respondent goes so far as to state that the applicant “knew”
that an orchiectomy would qualify her for a change in sex designation on her birth
registration. In this regard, the respondent also points to Dr. Karasic’s testimony that an
orchiectomy would qualify as “transsexual surgery” and Dr. Jansz’s evidence that, when
she called the Office of the Registrar General in October 2008 to determine whether the
applicant met the respondent’s requirements for a change in sex designation, she was
told that an orchiectomy would meet the respondent’s requirements if the applicant was
also living in her felt gender.
[199] All of this establishes that the applicant met the respondent’s requirement for
“transsexual surgery” by having an orchiectomy. In my view, this undermines the
respondent’s position that when it changed the sex designation on the applicant’s birth
registration following her “transsexual surgery”, it was merely recording an objectively
verifiable fact that the applicant’s anatomical sex had changed to “female”. On the
contrary, the fact that the respondent allows someone to change the sex designation on
her birth registration to “female” even though she is not biologically female and her
anatomy does not appear female suggests that the change in sex designation is about
changing the birth certificate to accord with something other than mere anatomical sex,
namely a broader notion of sex which includes gender identity.
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[198] In fact, at one point during the hearing, the respondent expressly agreed that the

[200] The fact that the surgery that the applicant had is more commonly performed on
non-transgendered men than on transgendered women bolsters this finding. At the
hearing, Dr. Karasic testified that the vast majority of orchiectomies are performed on

with that of Dr. Jansz. If a non-transgendered man had an orchiectomy in order to treat
cancer, obviously no one would ever suggest that his “sex” had changed, for the
purposes of his birth registration or otherwise. In fact, at the hearing, the respondent
expressed the hope that if such a man did seek to change his sex designation for
ulterior motives, no doctor would complete the requisite certificates that “transsexual
surgery” had taken place and that a change in sex designation should be made as a
result of the surgery. This tells me that whether a person who has had a particular
surgery is entitled to change the sex designation on his or her birth registration does not
depend on some objectively verifiable fact about the surgery itself, as much as it
depends on the gender identity of the person having the surgery. This also points to the
conclusion that the “male” and “female” designations on the birth registration – at least
in the context of changes to those designations following “transsexual surgery” – signify
a broader notion of sex that includes gender identity and are not merely descriptive of
anatomy.
[201] This conclusion is also supported by the fact that when a person seeks to change
the sex designation on her registration of birth, the respondent requires her to do more
than have her doctors certify that she has had “transsexual surgery”. She must also
have her doctors certify that her sex designation “should” be changed as a result of the
surgery, pursuant to s.36(2)(a)(ii) and s.36(2)(b)(iii) of the VSA. I agree with the
applicant that this is essentially a requirement that the applicant submit medical
certificates confirming that her gender identity is consistent with the desired change in
sex designation. Indeed, the respondent acknowledges that gender identity may be part
of what goes into the doctor’s assessment as to whether the change in sex designation
“should” be made when completing his/her medical certificate. To my mind, this is
another indication that when the respondent changes a person’s sex designation
following certification of “transsexual surgery”, it is changing the birth registration so that
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non-transgendered men as a form of cancer treatment. This evidence was consistent

it reflects a broader notion of sex that includes gender identity and not merely recording
objectively verifiable changes to physical attributes (i.e. anatomical sex), as the

[202] On this point, I would also note that although the respondent argues that it is not
possible to register a broader notion of sex that might include gender identity, based on
the above, it is apparent to me that not only is it possible, but the respondent is already
doing it.
[203] For all of these reasons, I am persuaded that when the respondent changes a
person’s sex designation following certification of “transsexual surgery”, it is altering the
birth registration and correspondingly the birth certificate so that it accords with a
definition of sex that incorporates the person’s gender identity and not merely his or her
anatomical or biological sex.
[204] With that in mind, I now return to the issue whether the requirement that
transgendered persons certify that they have had “transsexual surgery” in order to
obtain a change in sex designation on their birth registrations perpetuates stereotypes
about transgendered persons or is based on their actual characteristics, as the
respondent contends.
[205] The respondent submits that making a change in sex designation contingent on a
person having had “transsexual surgery” cannot be said to perpetuate stereotypes if
surgery is what actually changed the person’s “sex”. The fact of the matter, however, is
that “transsexual surgery” does not change a person’s sex in a genetic or biological
sense. Moreover, as we have seen above, “transsexual surgery” does not have to make
a person appear to be a member of the opposite sex in order to satisfy the respondent’s
requirements for a change in sex designation on a birth registration. There is certainly
no suggestion (nor any evidence upon which I might find) that surgery, a physical
process, alters “sex” when defined to include gender identity, which, I have found, is
what “sex” means in the context of changes to sex designation by the respondent
pursuant to s.36 of the VSA. Nor is there any other basis upon which I might conclude
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respondent contends.

that making changes to sex designation on the birth registration contingent upon a
person having had “transsexual surgery” is treatment based on the actual

[206] The respondent’s argument, dealt with below, that “transsexual surgery” changes
a person’s sex by “legislative fiat” is simply not an argument that the respondent’s
requirement for “transsexual surgery” is based on the actual characteristics of
transgendered persons. In fact, what the respondent does is attribute a change in sex to
persons who have had “transsexual surgery”. In order for me to conclude that the
respondent’s requirement for “transsexual surgery” as a prerequisite for change in sex
designation

constitutes

treatment

based

on

transgendered

person’s

actual

characteristics, I would have to find that “transsexual surgery” as required by the
respondent changes the sex of the person having it in some real, objective way. As
discussed above, the evidence does not establish this.
[207] On the contrary, the evidence establishes and I am persuaded that the manner in
which the respondent administers s.36 of the VSA requires transgendered people to
surgically alter their bodies in order to obtain a benefit that does not necessarily have
anything to do with the manner in which their bodies had been surgically altered. In my
view, this is precisely the sort of arbitrarily imposed barrier or “disadvantaging criterion”
which the Supreme Court in McGill described as the “essence of discrimination”.
[208] This finding is bolstered by the fact that the respondent has no standards
regarding what qualifies as “transsexual surgery”.
[209]

Ms Hartman testified that the respondent itself does not have any view as to

what kinds of surgical procedures qualify a person for a change in sex designation
pursuant to s.36 of the VSA. Instead, the respondent leaves it up to the doctors
completing the medical certificates required by the respondent pursuant to s.36(2) of the
VSA to determine if a procedure “in their minds” meets the definition of “transsexual
surgery”.

This is so even though Ms Hartman testified that she does not know if

medical practitioners have any definition of “transsexual surgery”. Ms Hartman testified
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characteristics of transgendered persons.

that it does not matter to the Office of the Registrar General what kinds of surgeries
doctors are certifying as “transsexual surgery” as long as the doctors are comfortable
saying that “transsexual surgery” has happened. If they do so, the Office of the

is so was underlined by Ms Hartman’s testimony that she could not say whether
electrolysis (i.e. hair removal) would qualify as “transsexual surgery” under the VSA;
and that if a doctor were to certify that someone had had “transsexual surgery”, based
only on the person having had electrolysis, the Office of the Registrar General would
register the change in sex designation, provided everything else was in order.
[210] To my mind, all of this serves to further undermine the respondent’s argument
that its requirement for “transsexual surgery” as a prerequisite for changing sex
designation on a birth registration is based on the actual characteristics of
transgendered persons. I do not see how the respondent can argue that making a
change in sex designation contingent on “transsexual surgery” having taken place is
basing the change on the person’s actual characteristics if the respondent cannot say,
even in general terms, how the person’s actual characteristics are supposed to be
changed by surgery.
[211] Moreover, I agree with the applicant that making changes in sex designation
contingent upon “transsexual surgery” having taken place perpetuates certain
stereotypical ideas about the relationship between transgendered persons’ gender
identity and surgery. However, I see the matter a little differently than the applicant.
[212] The applicant argues that one of the stereotypical notions that is perpetuated by
the respondent’s requirement for “transsexual surgery” is that all transgendered persons
want to have surgery. I am not so sure that such a stereotype actually exists, nor do I
have any basis to conclude that the requirements for changing sex designation are
based on assumptions about what any or all transgendered persons “want”. Having said
that, I do agree with the applicant that the surgical requirement for changing sex
designation perpetuates the stereotypical notion that transgendered persons “need” to
have surgery in the sense that they need to have it in order to have their gender
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Registrar General does not “look underneath” the certification. The extent to which this

recognized by the respondent. Put another way, s.36 of the VSA is based on the
stereotypical belief that transgendered persons can only “be” their gender by having
surgery; and that surgery somehow changes them from male to female, or vice versa.

woman who has had surgery, for example, is more “female” than a transgendered
woman who has not.
[213] In my view, there is no basis in reality or in transgendered persons’ actual
circumstances for the stereotypical idea that a transgendered person walks into the
surgeon’s office “male”, for example, and comes out “female”. The applicant in this
case was not “male” until the moment she had her testes removed on February 4, 2008,
at which point she “became” female. The respondent deemed the applicant’s sex to
have changed through “transsexual surgery”. However, this was based on the
significance the respondent attributed to the applicant’s surgery, not the surgery’s actual
significance.
[214] In reality, the majority of transgendered persons do not have surgery and yet are
able to live in the sex associated with their gender identity. Dr. Karasic’s evidence
establishes this. The fact that transgendered persons do not need to have surgery in
order to live in their felt gender further illustrates that the respondent’s requirements for
changing sex designation on a birth registration are not based on the “individual merits
and

capacities”

of

transgendered

persons

but

on

assumed

and

attributed

characteristics.
[215] For these reasons, I am persuaded that the respondent’s requirement for
“transsexual surgery” in order to change sex designation on a birth registration is based
not on transgendered persons’ actual characteristics but on assumptions about them
and what they must do in order to “be” their gender.

Accordingly, I find that the

respondent’s requirement for “transsexual surgery” in order to change sex designation
on a birth registration perpetuates stereotypes about transgendered persons. This is
another reason for my finding that the requirement that Ontario birth certificates reflect
the sex assigned at birth unless a person has and certifies that she has had
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Along the same lines, s.36 gives force to the stereotypical idea that a transgendered

“transsexual surgery” is substantively discriminatory against transgendered persons
within the meaning of the second step of the test in Kapp.

substantive discrimination that I wish to address before considering whether the
respondent has proved a statutory defence under the Code.
[217] First, the respondent argues that making “transsexual surgery” a prerequisite for
obtaining a change in sex designation promotes accurate and reliable vital event data
and that this “goes a long way” towards refuting the applicant’s claim of substantive
discrimination. The respondent submits that it cannot be found to be discriminating
against transgendered persons if its surgical requirement furthers a valid government
policy (i.e. maintaining accurate and reliable vital event data).

In support of this

argument, the respondent relies on the Supreme Court of Canada’s decision in Alberta
v. Hutterian Brethren of Wilson Colony, 2009 SCC 37, [2009] 2 S.C.R. 567. In that
case, the Supreme Court of Canada found that requiring all drivers in the province of
Alberta to have a driver’s licence with a photograph infringed the Hutterian Brethren’s
right to religious freedom in s.2(a) of the Charter (the Hutterian Brethren could not be
willingly photographed because of their religious beliefs), but was justified as a
reasonable limit on religious freedom under s.1. In very brief reasons, the court also
found that the universal photo requirement did not discriminate against the Hutterian
Brethren on the basis of religion contrary to s.15 of the Charter.
[218] I do not think that the Hutterian Brethren decision does much to assist the
respondent in this case. In Hutterian Brethren, the respondent proved in evidence that
there was a need for a universal photo requirement and that any exemption from that
requirement on religious grounds or otherwise would significantly compromise the
government’s policy objectives. By contrast, and as discussed further below, the
respondent in this case has not established in evidence that its requirement for
“transsexual surgery” in order to change sex designation on birth registration is
necessary in order to achieve a valid government objective, namely the accuracy and
reliability of vital event data. Even if it had, I agree with the applicant that a finding that
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[216] The respondent has made certain other arguments against a finding of

the surgical requirement furthered a valid government objective would not be a basis, in
and of itself, for finding that it is not discriminatory. Conceivably, a requirement could
further a valid government objective and still discriminate; in fact, the respondent

Moreover, in Tranchemontagne, above, at paras. 154-157, the Ontario Court of Appeal
held that the fact that the government may be able to provide a basis for a given policy
choice is not determinative of whether the law has a discriminatory effect that is
prohibited by the Code. Finally, I note that in Hutterian Brethren, above, at para. 108,
the Supreme Court found that the universal photo requirement arose out of a neutral
and rationally defensible policy choice and not out of demeaning stereotypes. The Court
did not conclude that the law was not based on demeaning stereotypes because it
promoted a valid government objective, which is the reasoning urged upon me by the
respondent.
[219] The respondent also submits that the applicant’s substantive discrimination claim
fails because it rests on Dr. Karasic’s expert evidence relating to emergent standards of
care for the diagnosis and treatment of gender identity disorder. The respondent
submits that, by contrast, its requirements for changing sex designation on a birth
registration reflect current medical thinking about the care and treatment of
transgendered persons, and specifically that transgendered persons with “severe”
Gender Identity Disorder require surgery for medical reasons. The respondent submits
that the criteria for change of sex designation should not be found to be discriminatory
because they are consistent with current, as opposed to emerging, medical standards.
[220] One problem with the respondent’s argument is that my findings in this case are
not based on those parts of Dr. Karasic’s testimony pertaining to anticipated changes to
the WPATH Standards of Care for the treatment and care of transgendered persons or
the gender identity disorder diagnostic criteria in the Diagnostic and Statistical Manual
of Mental Disorders (DSM-IV-TR, soon to be DSM-V). To the extent that my findings
rest on Dr. Karasic’s evidence, they rest on his unchallenged and uncontradicted
evidence about transgendered persons’ current actual circumstances, namely that
transgendered persons do not need surgery to live in their gender, that most
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expressly acknowledged at the hearing that these things are not mutually exclusive.

transgendered persons do not have surgery, and that surgery is not the “hallmark” of
gender identity. This evidence has nothing to do with the anticipated changes in the

[221] Nor is there any merit to the respondent’s submission that the requirements for
changing sex designation reflect current (or other) medical thinking about the treatment
and care of transgendered persons and ought not therefore to be found to be
discriminatory. While the respondent asserts that the legislation is intended to benefit
those transgendered persons with “severe” Gender Identity Disorder who medically
require surgery, there is nothing in the legislation or the manner in which it is applied by
the respondent to support such a conclusion. Moreover, there is nothing in the WPATH
Standards of Care or the DSM criteria to support the suggestion that making changes in
sex designation on a birth registration contingent upon a person having had surgery
reflects current medical standards for the treatment and care of transgendered persons.
On the contrary, WPATH, the internationally recognized authority in transgender health
that developed the Standards of Care, issued a press release in June 2010 urging
governments and other authoritative bodies to eliminate surgical and sterilization
requirements as a condition of identity recognition (i.e. change of sex designation) on
identity documents “in the interest of the health and well-being” of transgendered
persons.
[222] For all of the reasons set out above, I find that the applicant has made out a
prima facie case of discrimination under the Code pursuant to the two-part test in Kapp,
subject to the respondent’s ability to prove a statutory defence under the Code.
[223] Before considering whether the respondent has proved a defence under
s.11(1)(a) or s.14(1) of the Code, I wish to deal briefly certain other arguments
advanced by the applicant in support of her claim that the respondent infringed her
rights under the Code.
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medical treatment and care of transgendered persons.

Other arguments advanced by the applicant
[224] The applicant argues that the requirement for “transsexual surgery” is so vague

this proposition, the applicant points out that the terms “transsexual surgery”,
“anatomical sex structure” and “sex” are not defined in the VSA or by the respondent.
Nor are such terms defined by the medical profession, submits the applicant. In the
result, the applicant submits that transgendered persons are basically required to
“guess” what sorts of surgeries will entitle them to a change in sex designation on their
birth registrations. The applicant submits that requiring transgendered persons to
“guess” how to surgically alter their bodies in order to access a government service
constitutes further discrimination against transgendered persons, including the
applicant.
[225] The respondent disputes the applicant’s suggestion that the requirement for
“transsexual surgery” to change sex designation is “vague”. The respondent also
argues, and I agree, that even if the alleged vagueness of the surgical requirement
could cause a problem for some transgendered person someday, there is no evidence
that it caused a problem for the applicant in this case. When she testified in this matter,
the applicant never indicated that she was at all uncertain as to whether an orchiectomy
would qualify as “transsexual surgery”. On the contrary, and as noted above, the
respondent submits that the applicant “knew” that an orchiectomy would qualify as
“transsexual surgery” and it did qualify. Thus, even if the requirements for changing sex
designation on a birth registration are vague, there is no basis upon which I might find
that such vagueness disadvantaged the applicant in this case. In the absence of
evidence of disadvantage, this aspect of the applicant’s discrimination claim must be
dismissed.
[226] I must similarly reject the argument that the respondent discriminated against the
applicant by requiring her to have and certify that she had had “transsexual surgery” in
order to change the sex designation on her birth registration, instead of allowing her to
correct the “error” on her birth registration pursuant to s.34 of the VSA. The applicant
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that it constitutes further discrimination against transgendered persons. In support of

argues that, whereas “other people” may correct errors on their birth registrations
pursuant to s.34 of the VSA by producing “evidence satisfactory” to the Registrar
General, transgendered persons are subject to “additional and severe” requirements

sex designations.
[227] This argument cannot succeed in the case at hand. Although another applicant in
another case might conceivably be able to establish that the sex designation assigned
to him/her at birth was an “error” (Ms Hartman was not prepared to rule out the
possibility), I agree with the respondent that there was no evidence in this case that an
“error ha[d] been made” within the meaning of s.34 of the VSA when a male sex
designation was originally recorded on the applicant’s birth registration. In my view, it is
not open to me to find that the respondent treated the applicant in a differential manner
on the basis of her status as a transgendered person with respect to the correction of an
“error” on her birth registration in the absence of evidence that an “error” was made on
the applicant’s birth registration.

This aspect of the applicant’s claim is dismissed

accordingly.
[228] Finally, to the extent that she argues that the respondent infringed her rights
under the Code by failing to adequately inform her of its procedures for making a
change to the sex designation on her birth registration, I cannot accept the applicant’s
claim.

The applicant submits that she was unable to obtain timely and coherent

information about the Office of the Registrar General’s policies, practices, and
procedures regarding changing the sex designation on a birth certificate; and that, as a
result, she had to make changes to her birth certificate twice in one year – first, in
September 2008, when she succeeded in changing the name on her birth certificate but
not the sex designation; and, second, in late November 2008, when the sex designation
on her birth registration was changed by the respondent.
[229] In my view, there is insufficient evidence to conclude that the applicant’s attempts
to change the sex designation on her birth registration were hampered by any failure on
the part of the Office of the Registrar General to adequately respond to the applicant’s
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pursuant to s.36 of the VSA (i.e. surgery and proof thereof) to correct the “error” in their

attempts to obtain information. The applicant’s allegations in this regard rest on her
evidence that she wrote “at least” two letters to the Office of the Registrar General
attempting to obtain information about changing the sex designation on her birth

which finally got results. However, the applicant was unable to produce copies of any
such letters at the hearing. Nor did the respondent have them in its files.
[230]

In any event, even if the applicant had established that the Office of the

Registrar General failed to respond adequately to her requests for information about
changing the sex designation on her birth registration, there is no evidence that would
allow me to conclude that such treatment was linked to the applicant’s status as a
transgendered person. In the absence of such evidence, it is not open to the Tribunal to
find that the respondent’s failure to adequately inform the applicant of its procedures
infringed her rights under the Code. This aspect of the applicant’s claim is dismissed
accordingly.
Whether Surgical Requirement Reasonable and Bona Fide within meaning of s.11
of Code
[231] As noted above, the applicant has made out a prima facie case of discrimination
under the Code by establishing that the requirement that transgendered persons have
“transsexual surgery” in order to obtain a change in sex designation on their birth
certificates that accords with their felt and lived gender treats transgendered persons in
a discriminatory manner on the basis of sex and/or disability and/or that it has a
discriminatory impact on them on the basis of sex and/or disability. However, that does
not end the matter.
[232] Once the applicant has made out a prima facie case of discrimination, the
respondent may avoid liability under the Code if it successfully establishes that the
prima facie discriminatory requirement for “transsexual surgery” is “reasonable and
bona fide” within the meaning of s.11 of the Code, including by showing that it cannot
accommodate transgendered persons by removing the discriminatory barrier or
requirement (in this case, the requirement that transgendered persons may only obtain
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registration, which letters went unanswered; and a third letter threatening legal action,

a birth certificate that accords with their gender identity by having and certifying that
they have had “transsexual surgery”) without incurring undue hardship: Commission
scolaire régionale de Chambly v. Bergevin, 1994 CanLII 102 (SCC), [1994] 2 S.C.R.

Canada Inc., 2007 SCC 15, at para. 121; Wozenilek v. Guelph (City), 2010 HRTO 1652.
[233]

The concept of “undue hardship” implies that some level of hardship is

acceptable; unless that hardship imposes an undue or unreasonable burden, it yields to
the need to accommodate: Eldridge v. British Columbia (Attorney General), 1997 CanLII
327, [1997] 3 S.C.R. 624, at para. 79; Council of Canadians with Disabilities, above, at
para. 122.
[234] If a respondent cannot establish that there is a bona fide justification for the
retention of a discriminatory requirement or barrier by proving that accommodation
would impose undue hardship on it, the requirement or barrier must be removed:
Council of Canadians with Disabilities, above, at para. 121.
[235] The applicant submits that the defence in s.11 of the Code is available to the
respondent to refute her claim of adverse effect discrimination under s.11 of the Code,
but not her claim that requiring “transsexual surgery” in order to change the sex
designation on their birth certificates constitutes a form of direct discrimination against
transgendered persons contrary to s.1 of the Code. I do not agree. As the respondent
submits, and as should be evident from the above analysis, this is not a case that may
be “neatly characterized” as a case of direct discrimination. Accordingly, the defence in
s.11(1)(a) of the Code is available to the respondent as a defence against the
applicant’s claim that the requirement that Ontario birth certificates reflect the sex
assigned at birth unless a person has and certifies that she has had “transsexual
surgery” discriminates against transgendered persons, whether that claim is
characterized as one of direct or adverse effect discrimination: Entrop v. Imperial Oil
Limited, above, at paras. 77 and 80.
[236] In order to establish that a prima facie discriminatory requirement, qualification or
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525 (“Chambly”), at p. 546, as cited in Council of Canadians with Disabilities v. VIA Rail

factor is reasonable and bona fide within the meaning of s.11 of the Code, the
respondent bears the onus of proving three things:

(2) it adopted the requirement in good faith, in the belief that it is
necessary to the fulfilment of the purpose or goal; and
(3) the requirement is reasonably necessary to accomplish its purpose or
goal, in the sense that the respondent cannot accommodate persons with
the characteristics of the claimant without incurring undue hardship.
Entrop, above, at para. 77 citing Meiorin, above, at para. 54; and Grismer,
above, at para. 20.
[237] The respondent did not specifically address the first two steps of the Meiorin test
in its submissions; its argument under s.11 of the Code focused on whether the
respondent would incur undue hardship if it were to accommodate transgendered
persons by allowing them to change the sex designation on their birth registrations and
correspondingly their birth certificates without surgery (i.e. the third step of the Meiorin
test).
[238] In any event, in the circumstances of this case, it is not necessary for me to
determine whether the respondent has met the first two requirements of the three-step
test in Meiorin, because the respondent has failed to prove that its “transsexual surgery”
requirement for a change in sex designation is reasonably necessary to accomplish the
respondent’s purpose or goal, in the sense that it cannot accommodate transgendered
persons by removing the surgical requirement without incurring undue hardship.
[239] The respondent submits that changing the sex designation on birth registrations
and birth certificates without medical verification that “transsexual surgery” has occurred
would cause the respondent undue hardship because it would undermine the
respondent’s goal of ensuring the accuracy and reliability of registered vital event data,
namely, the changed sex designation on a birth registration. The respondent submits
that its “transsexual surgery” requirement furthers the government objective of ensuring
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(1) it adopted the requirement for a purpose or goal that is rationally
connected to the function being performed;

that registered vital event data is accurate and reliable because whether surgery has
taken place is an objectively verifiable fact, which is capable of being corroborated by
witnesses who see it happen (i.e. the doctors who complete the requisite medical

independent corroboration.
[240] I accept that the accuracy and reliability of registered vital event data is important
because of the data’s use in statistical research and also because downstream users
rely on the data as a foundation for providing access to the benefits and services they
offer. However, the respondent has not established that allowing transgendered
persons to change the sex designation on their birth registrations and birth certificates
without surgery would make vital event data less accurate and reliable than it is under
the current system, let alone to the point of imposing undue hardship on the respondent.
[241] The fundamental problem with the respondent’s argument that removing the
surgical requirement for change in sex designation would undermine the accuracy and
reliability of registered vital event data is that it presupposes a direct correlation
between surgery and sex that has not been established in evidence. I agree that
whether surgery has been performed is an objective fact that lends itself to independent
corroboration. I also accept Ms Hartman’s testimony that independent corroboration of
vital event data helps to ensure that such data is accurate and reliable. The difficulty I
have with the respondent’s argument is that whether someone has had “transsexual
surgery” is not a piece of vital event data on the birth registration. The person’s sex is.
It seems to me, then, that the surgical requirement for change of sex designation can
only enhance the accuracy and reliability of vital event data if independent corroboration
that someone has had “transsexual surgery” is also corroborative of the person’s sex.
[242] This in fact is what the respondent argues. Specifically, the respondent submits
that surgery is what changes a person’s sex -- not in a genetic or biological sense – but
in a legal one. According to the respondent, because the legislature has designated
“transsexual surgery” as the threshold for change in sex designation, independent
corroboration that a person has had “transsexual surgery” is reliable evidence that the
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certificates); unlike gender identity which the respondent submits is less amenable to

person’s sex has changed.
[243] This argument cannot succeed. In order for me to find that independent

the person’s sex, the respondent would have to establish in evidence that something
about the fact that someone has met the respondent’s requirement for “transsexual
surgery” allows it to conclude with greater certainty whether the person is male or
female, objectively speaking. There is no such evidence in this case.
[244] The only evidence called by the respondent in support of the proposition that
registered vital event data would be less accurate and reliable under a system that
allowed sex designations to be changed without surgery in comparison with the current
system came from Ms Hartman. Ms Hartman testified that she “believed” that the
reliability of data contained in the birth registration would be affected if sex designation
could be changed without surgery, on the basis of a guarantor’s information. Ms
Hartman also testified that she “thought” that the reliability of data on the birth
registration would be affected if sex designation could be changed on the basis of a
doctor’s confirmation, although to a lesser extent than under a guarantor system. Ms
Hartman also testified that the reliability of information in the birth registration would be
affected if individuals could “self-elect” their sex designation. However, there is no
suggestion that the duty to accommodate the needs of transgendered persons obliges
the respondent to go that far. Indeed, and as the applicant acknowledges, requiring
transgendered persons to have their gender identity corroborated is consistent with the
generally applicable requirement that all registered vital event data be corroborated,
including when there are corrections or changes to vital event data. As Ms Hartman
testified, the Office of the Registrar General does not register any vital event data on the
basis of any one person’s word.
[245] Ms Hartman testified that her concerns about the reliability of vital event data that
could be changed on the basis of a doctor’s confirmation of gender identity, without
surgery, lay in the fact that “without the basis of an agreed-upon definition you would get
different physicians exercising that in different ways” and that it would be “almost
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corroboration that surgery has occurred enhances the accuracy and reliability of data on

discretionary”. Ms Hartman testified that, by contrast, a physician who is confirming that
surgery has occurred, under the current system, is corroborating “a fact as opposed to
something subjective”. Ms Hartman testified that, from a records perspective, gender

one’s gender identity independently corroborated.
[246] The applicant argues, and I agree, that Ms Hartman’s evidence does not provide
a sufficient basis for finding that changing the sex designation on birth registrations and
birth certificates without medical verification that “transsexual surgery” has occurred
would cause the respondent undue hardship. There are a number of reasons for this.
[247] First, Ms Hartman’s thinking that the surgical requirement enhances the reliability
of vital event data on sex rests on the assumption that a doctor who is confirming that a
person’s sex designation should be changed because “transsexual surgery” has
occurred is certifying “a fact as opposed to something subjective”. As discussed above,
this assumption is not borne out in the absence of evidence establishing that the fact
that someone has had “transsexual surgery” is objective proof that his or her sex has
changed.
[248] In any event, the fact of the matter is that proof of “transsexual surgery” is not
accepted by the respondent as sufficient proof that a person’s sex has changed under
the current system. Two doctors must also certify that the person’s sex designation
“should” be changed as a result of the surgery. This effectively requires doctors to
exercise their judgment as to whether a change in sex designation is appropriate as a
result of a particular surgery having been performed. I agree with the applicant that the
present system for changing sex designation thus already includes the sort of
“subjective” element that Ms Hartman thinks may lead to less reliable data on sex under
a non-surgical system for changing sex designation. Accordingly, I cannot conclude
that the current system is more reliable than a non-surgical system would be because
the current system is based only on objective facts and not on anything subjective. That
is simply not the case.
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identity was “less concrete” than surgery and suggested it might be difficult to have

[249] In addition, I agree with the applicant that, generally speaking, Ms Hartman’s
evidence that the reliability of vital event data would be affected by the removal of the
surgical requirement for change of sex designation was impressionistic and speculative

respondent would incur undue hardship if it were to change sex designation without
requiring surgery: Pantoliano v. Metropolitan Condominium Corporation No. 570, 2011
HRTO 738, at para. 99; Ontario (Human Rights Commission) v. Etobicoke (Borough),
1982 CanLII 15 (SCC), [1982] 1 S.C.R. 202, 132 D.L.R. (3d) 14 (S.C.C.), at para. 21,
Council of Canadians with Disabilities v. VIA Rail Canada Inc., above, at para. 226; and
McDonald v. Mid-Huron Roofing, 2009 HRTO 1306, at para. 36.
[250] For example, Ms Hartman’s suggestion that it would be difficult to corroborate
gender identity was highly impressionistic and speculative, unsupported by any other
evidence (i.e. such as evidence from doctors as to whether it would in fact be difficult for
them to corroborate gender identity), and contradicted by the fact that the current
system effectively already requires doctors to corroborate gender identity in order to
register a change in sex designation.
[251] Similarly, Ms Hartman was obviously speculating when she testified that
changing sex designation without surgery would be less reliable than under the current
system if it were done without standard definitions or criteria for confirming gender
identity. There is no reason to conclude that physicians operating under a system with
no surgical requirement would have to corroborate gender identity in the absence of any
definitions or guidelines. It seems to me that it would be open to the respondent to
establish criteria for the corroboration of gender identity, just as it has developed criteria
around the registration of other vital event data. To be fair, Ms Hartman acknowledged
this possibility during her testimony. She testified that making a defined class of
professional people, such as physicians who are subject to a Code of practice and held
to a certain standard, responsible for applying an appropriate standard definition or set
of criteria for corroborating gender identity would “ad[d] to the reliability” of vital event
data on sex. In my view, this fact alone goes a long way towards undermining the
respondent’s position that removing the surgical requirement for change of sex
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in nature and therefore not the sort of cogent evidence necessary to establish that the

designation would impose undue hardship on it.
[252] In addition, the respondent has not proved that allowing transgendered persons

negatively affect users of vital event data such that I might conclude that removing the
surgical requirement would impose undue hardship on the respondent.
[253] Indeed, the respondent has not proved that removing the surgical requirement for
change in sex designation would have any impact on the accuracy and reliability of
registered vital event data for what it describes as the main purpose of collecting and
registering vital event data, namely research. There is no dispute that sex is a data
element commonly used in statistical research. Ms Hartman testified that in her
experience every research-related request for vital event data includes a request for
information on sex. However, as Ms Hartman confirmed during her testimony,
researchers always have the option of specifying whether they want the data set to
contain registrants’ sex at birth or sex at the time of the request. Thus, if it is important
for a researcher to know how many biological males and how many biological females
are in a given data set, that information continues to be available. This is in keeping with
the principle that although vital event data may be changed, it is never deleted,
including when sex on a birth registration is changed. In the circumstances, I do not
see how removing the surgical requirement for change in sex designation could have
any negative impact on research, and certainly not to the point of imposing undue
hardship on the respondent.
[254] As for those downstream users who choose to rely upon the respondent’s vital
event data as the basis for granting access to their own benefits and services, the
respondent has not presented any evidence or arguments that such parties would be
negatively affected by allowing transgendered persons to change the sex designation
on their birth certificates without having to have surgery; and certainly not to the point of
imposing undue hardship on the respondent. In light of this fact, it is not necessary for
me to address the applicant’s argument that the interests of third parties, such as
downstream users who choose to rely on the respondent’s vital event data of their own
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to change the sex designation on their birth registrations without surgery would

accord, are not properly considered in determining whether removal of the surgical
requirement would cause undue hardship for the respondent.

for changing sex designation ought to be maintained because it harmonizes with other
vital event jurisdictions in Canada and elsewhere, I do not agree that this is a relevant
consideration. In my view, the laws in other jurisdictions cannot be the basis for finding
that a requirement that is otherwise discriminatory under the Code is justified. In any
event, Ms Hartman testified that it is not unusual for vital event registration policies to
evolve over time, across jurisdictions, and that “in real life” vital event jurisdictions do
not have identical requirements at all times. Consistent with that, the evidence in this
case establishes that surgery is not universally required in order to change sex
designation on a birth registration in all vital event jurisdictions to which Ontario
compares itself. In this regard, Ms Hartman testified that the United Kingdom allows
transgendered persons to change the sex designation on their birth registrations without
surgery. In addition, Dr. Karasic testified that, in or around June 2010, the federal
government of the United States eliminated the surgical requirement to change gender
on passports and birth certificates for United States citizens born abroad.
[256] In sum, the respondent has not established that it cannot accommodate
transgendered persons by removing the requirement for “transsexual surgery” for
change of sex designation without incurring undue hardship.

The respondent has

therefore failed to establish that its requirement that transgendered persons certify that
they have had “transsexual surgery” in order to obtain a change in sex designation on
their birth registrations is “reasonable and bona fide” within the meaning of s.11 of the
Code.

Since the respondent has not established a bona fide justification for the

retention of the otherwise discriminatory requirement, it follows that such requirement
must be removed. This is further addressed in the remedy section, below.
Whether s.14 of the Code Insulates Respondent from Applicant’s Discrimination
Claim
[257] The respondent submits that s.14 of the Code provides a complete defence to
81

2012 HRTO 726 (CanLII)

[255] Finally, to the extent that the respondent suggests that the surgical requirement

the applicant’s discrimination claim.

Specifically, the respondent argues that the

process outlined in s.36 of the VSA and in the related provisions of Regulation 1094
constitute a “special program” within the meaning of s.14 of the Code in that s.36 of the

namely those persons who have been determined by qualified medical practitioners to
suffer from severe Gender Identity Disorder and to require sex reassignment surgery as
part of their treatment.
[258] As noted above, the Commission submits that s.36 of the VSA can be either a
“special program” within the meaning of s.14 of the Code or an accommodative
measure under s.11 of the Code, but not both. The Commission submits that s.36 of
the VSA is properly regarded as a “limited” form of accommodation of transgendered
persons in relation to the respondent’s system of birth registration and certification
under the VSA and not as a “special program” under s.14 of the Code.
[259] The Commission submits that even if s.36 of the VSA were construed as a
“special program”, s.14 would not serve to insulate the respondent from a Code
challenge by the applicant, since she falls within the group of persons whom the
“special program” was intended to benefit.
[260] The applicant adopts the Commission’s submissions with respect to s.14 of the
Code.
[261] In Roberts, above, the Ontario Court of Appeal addressed whether s.14 of the
Code precluded a 71-year-old complainant who was legally blind from challenging his
exclusion from the visual aids category of the Ministry of Health’s Assistive Devices
Program as discriminatory on the basis of age (the program was not available to
persons over the age of 30).
[262] Interpreting s.14 within the context of the purpose of the Code as a whole and
with regard to the objects sought to be attained by the legislation, Justice Weiler
(Houlden J.A., concurring) held that s.14(1) of the Code has a dual purpose: the
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VSA is designed to accommodate the needs of members of a disadvantaged group,

exemption of affirmative action programs from review and the promotion of substantive
equality. Thus, the exclusion of an individual from a program designed to respond to
needs that the individual does not have, does not constitute reviewable discrimination.

special program discriminates against a person whose Code-related needs do fall within
the purpose of the special program, a respondent must establish that there is a logical
or rational basis for the discriminatory limitation on the program. As Houlden, J.A.
stated at p.31:
In order to interpret s.14(1) in a manner that removes discrimination and
achieves equality for disadvantaged persons and groups, a special
program must be passed for one of the objects set out in [s.14(1)], and in
addition, there must, in my judgment, be a rational or logical basis for the
discrimination. If there is not, the program is not protected by s.14(1).
And Weiler, J.A., at p. 14:
Special programs aimed at assisting a disadvantaged individual or group
should be designed so that restrictions within that program are rationally
connected to the program. Otherwise, the provider of the program will be
promoting the very inequality and unfairness it seeks to alleviate.
[263] In Roberts, the majority found that excluding the complainant from the Assistive
Devices Program was discriminatory on the basis of age; and that such discrimination
was not reasonably related to the scheme of the special program. Specifically, the
respondent did not establish that younger persons with visual impairments, who
benefited from the program, were at a comparatively greater disadvantage than older
persons with visual impairments. The exemptive purpose of s.14(1) of the Code was
thus not invoked and the Ministry of Health could not rely on the defence in s.14(1) to
shield itself from the complainant’s discrimination claim.
[264] Applying the above reasoning to the facts of the case at hand, I find that the
exemptive purpose of s.14 of the Code is not invoked in this case and does not serve to
insulate the respondent from the applicant’s claim that the application of s.36 of the VSA
to her resulted in substantive discrimination against her as a transgendered person.
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By contrast, in order to rely upon s.14 of the Code to defend itself from a claim that a

[265] Assuming without finding that s.36 of the VSA could be construed as a “special
program” within the meaning of s.14 of the Code, the respondent has not established
any rational or logical basis for discriminatorily restricting the benefit available under the

accords with gender identity) to those transgendered persons who have had
“transsexual surgery”. There is no evidence, for example, that transgendered persons
who have had “transsexual surgery” have a greater need for a birth certificate that
accords with their lived and felt gender than transgendered persons who have not had
such surgery. In this case, for example, the applicant’s need for a change in sex
designation on her birth certificate – one that would accord with her felt and lived female
gender and allow her to establish her life as a woman – arose out of the applicant’s
status as a transgendered person, not out of the fact that the applicant had surgery. The
respondent submits that limiting the “special program” in s.36 of the VSA to those
persons who have had “transsexual surgery” maintains the legislative objective of
promoting accurate and reliable vital event registration through independent
corroboration of those events. However, as discussed at length above, the evidence
and arguments have not borne this out as a rational or logical basis for restricting the
availability of changed sex designation on birth registrations to those transgendered
persons who have had “transsexual surgery”. The respondent’s inability to establish a
logical or rational basis for discriminatorily limiting the benefit available pursuant to s.36
of the VSA to those persons who have had “transsexual surgery” means that the
respondent cannot avail itself of s.14(1) of the Code to shield itself from the applicant’s
discrimination claim.
[266] Indeed, even if I had found that there was a rational basis for restricting the
benefit available under s.36 to those transgendered persons who have had “transsexual
surgery” and that the “special program” in s.36 of the VSA was therefore exempt from
challenge by persons who fell outside that group, I do not see how that would insulate
the respondent from the applicant’s claim that requiring her to have surgery in order to
attain the benefit in question was substantively discriminatory on the basis of sex and/or
disability. Since the applicant in this case had “transsexual surgery”, she clearly falls
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“special program” (i.e. change in sex designation on a birth registration such that it

within the group of persons whose needs s.36 was designed to meet and did meet,
albeit in what I have found to have been a substantively discriminatory manner. The
exemptive purpose of s.14(1) of the Code, which shields affirmative action programs

thus not invoked on the facts of this case: Roberts, above, at p. 21 per Weiler J.A. This
conclusion is in keeping with Houlden J.A.’s finding that s.14 does not operate so as to
preclude the review of discriminatory aspects of otherwise equality-promoting special
programs by beneficiaries of such programs: Roberts, above, at p. 29.
[267] Finally, there is no basis upon which I might accept the respondent’s argument
that s.36 of the VSA (and the related provisions in Regulation 1094) is a “special
program” designed to benefit transgendered persons who require surgery for medical
reasons because they have severe Gender Identity Disorder. There is no evidence to
support a finding that s.36 of the VSA was designed to benefit only those transgendered
persons who require surgery for medical reasons because they have severe Gender
Identity Disorder.

There is nothing in the legislation that limits a change in sex

designation on a birth registration to transgendered persons who have been diagnosed
as having severe Gender Identity Disorder and who have undergone “transsexual
surgery” out of medical necessity. Nor does the respondent administer s.36 of the VSA
in that manner. The respondent does not require transgendered persons or their doctors
to certify that they belong to a group of transgendered persons for whom “transsexual
surgery” is medically necessary – because they have “severe” Gender Identity Disorder
or otherwise – in order to change their sex designation pursuant to s.36 of the VSA.
Clearly, the respondent cannot establish that s.36 of the VSA is a “special program”
designed to benefit only those for whom surgery is a medical necessity because they
have severe Gender Identity Disorder in the absence of any steps to ensure that the
beneficiaries of the program fall within such group.
[268] For all of the above reasons, even if s.36 of the VSA could be regarded as a
“special program” within the meaning of s.14 of the Code, I find that the respondent is
not able to rely upon the defence afforded by s.14 of the Code to shield itself from the
applicant’s claim that the application of s.36 of the VSA to her resulted in substantive
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from challenges by persons whose needs the program was not designed to meet, is

discrimination on the basis of sex and/or disability.

[269] By way of remedy, the applicant seeks monetary compensation, an apology from
the respondent, and a public interest remedy with respect to the future requirements for
changing sex designation on registrations of birth.
[270] Section 45.2 of the Code establishes the Tribunal’s remedial authority in this
matter:
s.45.2 (1) On an application under section 34, the Tribunal may make one
or more of the following orders if the Tribunal determines that a party to
the application has infringed a right under Part I of another party to the
application:
1. An order directing the party who infringed the right to pay
monetary compensation to the party whose right was infringed for
loss arising out of the infringement, including compensation for
injury to dignity, feelings and self-respect.
2. An order directing the party who infringed the right to make
restitution to the party whose right was infringed, other than through
monetary compensation, for loss arising out of the infringement,
including restitution for injury to dignity, feelings and self-respect.
3. An order directing any party to the application to do anything
that, in the opinion of the Tribunal, the party ought to do to promote
compliance with this Act.
(2) For greater certainty, an order under paragraph 3 of subsection (1),
(a) May direct a person to do anything with respect to future
practices; and
(b) May be made even if no order under that paragraph was
requested.
Monetary Compensation
[271] The applicant asks the Tribunal to order the respondent to provide her with
“general damages” to compensate her for the loss of her right to be free from
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REMEDY

discrimination and to compensate her for intangible losses incurred as a result of the
injury to her dignity, feelings and self-respect as a result of the discrimination she

[272] The applicant also seeks out-of-pocket expenses to cover the cost of
disbursements incurred with respect to the hearing, and particularly disbursements
incurred as a result of bringing Dr. Karasic from California to testify. Although in the
Application she filed with the Tribunal, the applicant also claimed “special damages” to
compensate her for financial losses she allegedly incurred as a result of the
infringement of her rights under the Code, this claim was not pursued at the hearing
(nor did the applicant lead any evidence upon which I might conclude that she suffered
such losses or quantify them).
Damages for Injury to Dignity, Feelings and Self-respect
[273] Generally, the Tribunal has the remedial authority to award monetary
compensation to an applicant where the infringement of her rights under the Code has
resulted in injury to her dignity, feelings, and self-respect: s. 45.2(1) of the Code.
However, where a person’s rights under the Code have been infringed by the
government pursuant to a legislative provision, different considerations apply. In such a
case, monetary compensation may only be awarded if the Tribunal finds that the
government has engaged in conduct that is negligent, clearly wrong, in bad faith, a
result of wilful blindness or an abuse of power: Ball v. Ontario (Community and Social
Services), 2010 HRTO 360; Hendershott, above; Ivancicevic, above.
[274] This principle traces its origins to Mackin v. New Brunswick (Minister of Finance),
[2002] 1 S.C.R. 405.

In that case, the Supreme Court of Canada found certain

provincial legislation abolishing a system of supernumerary judges violated the
institutional guarantees of judicial independence contained in s.11(d) of the Canadian
Charter of Rights and Freedoms and the Preamble to the Constitution Act, 1867 and
was therefore constitutionally invalid. For our purposes, the decision is significant
because the court found that, absent conduct that is clearly wrong, in bad faith or an
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experienced.

abuse of power, an award for damages will not be made to remedy the harm suffered
as a result of the mere enactment or application of a law that is subsequently declared

[275] The rationale underlying the principle in Mackin is that the rule of law would be
undermined if governments were deterred from applying the law by the possibility of
future damage awards in the event the law was, at some future date, to be declared
invalid. Vancouver (City) v. Ward, 2010 SCC 27, [2010] 2 S.C.R. 28 (“Ward”), at para.
39. The limited immunity provided by Mackin is also justified because the law does not
wish to chill the exercise of government’s legislative and policy-making functions. Ward,
above, at para. 40.
[276] The applicant argues that the Tribunal has been too quick to “fall into lockstep”
with the approach in Mackin in cases such as Ball. The applicant contends that the
correct approach is the one that was taken by the Tribunal in Hogan, above, at
paras.165-166, where the majority considered Mackin and decided that it did not apply
to limit the availability of damages in cases under the Code. The conclusion in Hogan
appears to have been based, at least in part, on the fact that finding legislation to be
inapplicable pursuant to s.47(2) of the Code is “not similar to rendering a provision
unconstitutional”, which was the context for the decision in Mackin.
[277] The applicant submits that the Supreme Court of Canada’s 2006 decision in
Tranchemontagne v. Ontario (Director, Disability Support Program), 2006 SCC 14,
[2006] 1 S.C.R. 513, lends support to the approach to damages taken in Hogan insofar
as the court in Tranchemontagne also emphasized the distinction between rendering a
law inapplicable pursuant to s.47 of the Code and declaring a law constitutionally invalid
pursuant to s.52 of the Charter. Indeed, the applicant submits that the jurisprudence
that has applied Mackin to limit government liability for damages in cases under the
Code

has

been

“superseded”

by

the

Supreme

Court’s

2006

decision

in

Tranchemontagne. The applicant submits that, in a post-Tranchemontagne era, it is
incumbent on the respondent to justify a continued limitation on the availability of
damages under the Code in cases against the Crown, particularly in light of the fact that
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to be unconstitutional (at para. 79).

the Code itself contains no such limitation. On the contrary, submits the applicant, s.47
of the Code makes the whole of the Code, including its remedial provisions, binding

[278] The Supreme Court of Canada’s 2006 decision in Tranchemontagne found that
the Social Benefits Tribunal (“SBT”) had jurisdiction to interpret and apply the Code,
notwithstanding that its enabling legislation prohibited it from considering the
constitutional validity of laws and regulations. According to the Court’s reasoning, at
para. 31, the fact that the SBT had no jurisdiction to overturn legislation enacted by the
legislature that created it did not mean that the SBT lacked jurisdiction to apply
legislation enacted by that legislature in order to resolve conflicts between statutes (i.e.
s.47 of the Code).
[279] Although the Supreme Court’s decision thus emphasizes that different kinds of
scrutiny occur under the Code, on the one hand, and the Charter, on the other, I agree
with the respondent that the decision does not speak, directly or indirectly, to the issue
of whether damages are available if a person’s rights under the Code are found to have
been infringed as a result of the application of legislation by the government.
[280] I also agree with the respondent that the Divisional Court’s decision in
Braithwaite, above, is dispositive of this issue. In Braithwaite, at para. 88, the Ontario
Divisional Court found that the principle in Mackin applies to limit the availability of
damages in cases under the Code. Specifically, in the absence of conduct that is clearly
wrong, in bad faith or an abuse of power, the Court held that damages are not available
to remedy an infringement of the Code resulting from the application of legislation. That
decision is binding on me. Thus, in order for the applicant to succeed in her claim for
damages, she would have to establish that the respondent acted in a manner which
was clearly wrong, in bad faith, or an abuse of power or otherwise fell within the
exceptional circumstances identified in Mackin.
[281] Although, at one point during the hearing, the applicant stated that she was not
arguing that the respondent’s conduct fell within the exceptional circumstances in which
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upon the Crown.

damages may be available to remedy discrimination resulting from the application of
legislation, at another (earlier) point, she suggested that the respondent’s conduct in
applying s.36 of the VSA had been “clearly wrong” and in flagrant disregard of its

damages pursuant to the exception in Mackin, to the extent that she does, I am not
persuaded that the respondent’s conduct in this case meets the threshold that might
expose it to liability for damages.
[282] I do not doubt that the applicant feels very strongly that the respondent was
wrong to have required her to certify that she had undergone “transsexual surgery” in
order to obtain a birth certificate that accorded with her gender identity. That said, there
is no evidence upon which I might conclude that, when the respondent applied the
provisions of the VSA to the applicant, it acted in a manner that was clearly wrong, in
bad faith, an abuse of its powers or that otherwise met the threshold of gravity required
to justify an award of damages against it. There is no evidence that the respondent
knew that its requirements for changing sex designation on a birth registration were
inconsistent with its obligations under the Code. That has only just been determined.
The absence of any evidence establishing that the respondent had knowledge that the
application of the provisions of the VSA infringed the applicant’s rights under the Code
militates against a finding that the respondent is liable to the applicant in damages
(Mackin, above, at para. 82-83; Ball, above, at para. 171), particularly in the absence of
any other evidence of ulterior motives, bad faith, or abuse of power on the part of the
respondent.
[283] Accordingly, I decline to order the respondent to pay the applicant monetary
compensation for injury to her dignity, feelings and self-respect arising out of the
infringement of her rights under the Code.
Out-of-pocket expenses incurred in relation to hearing/calling of expert witness
[284] I also deny the applicant’s claim for “special damages” to cover the cost of out-ofpocket expenses incurred in relation to the hearing and/or in relation to bringing Dr.
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human rights obligations. Although it is thus not entirely clear that the applicant seeks

Karasic to testify as an expert witness. The applicant’s claim for “special damages” to
cover the cost of disbursements incurred in relation to the hearing is essentially a claim
for legal costs by another name: Ketola v. Value Propane Inc. (No.2) (2002), 44

242. The Tribunal has no jurisdiction to award legal costs: Clennon v. Toronto East
General Hospital, 2010 HRTO 506; Dunn v. United Transportation Union, Local 104,
2008 HRTO 405. This aspect of the applicant’s claim for monetary compensation is
denied accordingly.
Apology
[285] By way of remedy, the applicant also seeks an Order from the Tribunal directing
the respondent to provide her with an apology.
[286] As a general rule, the Tribunal is reluctant to order apologies pursuant to its
remedial powers under the Code. As the Tribunal stated in Abdallah v. Thames Valley
District School Board, 2008 HRTO 230:
Historically, the jurisprudence of this Tribunal has generally declined to
order parties to provide an apology on the basis that such orders are
viewed as inappropriate or an ineffective remedy and raise potential
freedom of expression concerns. (See also Turnbull v. Famous Players,
2001 CanLII 26228 (ON H.R.T.), (2001) 40 C.H.R.R. 333 at para. 264,
and the cases cited therein).
[287] There is nothing in the circumstances of this case that persuades me that I ought
to depart from the Tribunal’s general approach to ordering apologies.

I therefore

decline to order the respondent to apologize to the applicant.
Order for Future Compliance
[288] I now turn now to the issue whether the Tribunal should make an order under s.
45.2(1).3 to promote future compliance with the Code in the case at hand.
[289] Pursuant to s.45.2(1).3 of the Code, the Tribunal has the authority to make an
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C.H.R.R. D/37 (Ont. Bd. Inq.) at para. 22-28; Hogan, above, at para. 189-190 and para.

Order directing any party to the Application to do anything with respect to its future
practices (s.45.2(2)(a)) that, in the opinion of the Tribunal, the party ought to do to
promote compliance with the Code. Moreover, the Code specifically provides that the

[290] The Tribunal does not have jurisdiction to set aside or strike down legislation:
Tranchemontagne v. Ontario (Director, Disability Support Program) [2006] 1 S.C.R. 513,
at para. 34-36.

Nor does the Tribunal have authority to formulate or require the

adoption of a new legislative or regulatory provision. Malkowski v. Ontario Human
Rights Commission, 2006 CanLII 43415 (ON SCDC), at para. 34.
[291] However, where the Tribunal finds that a legislative provision purports to require
or authorize conduct that contravenes the Code (and unless the Legislature has
enacted a provision specifically providing that the impugned provision is to apply despite
the Code), then, pursuant to s.45.2(1).3 and s.47 of the Code, the Tribunal may direct
the respondent not to follow the offending legislation, not only with respect to the
applicant in a given case, but with respect to those similarly situated to the applicant.
Hendershott, above, at para. 128; Ivancicevic, above, at para. 217.
[292] As part of its power to make “an order directing any party to the application to do
anything that, in the opinion of the Tribunal, the party ought to do to promote
compliance with this Act”, the Tribunal also has the remedial authority to direct a
respondent to take positive steps in order to comply with its obligations under the Code.
[293] Thus, in Ball, after finding that the government’s failure, in regulations under the
Ontario Works Act, 1997, S.O. 1997, c. 25, Sched. A, as amended, and the Ontario
Disability Support Program Act, 1997, S.O. 1997 c. 25, Sched. B, to provide adequate
and/or any special diet allowances for persons with certain disabilities as compared to
others with different disabilities was discriminatory, the Tribunal directed those
responsible for administering the Ontario Disability Support Program and Ontario Works
to provide special diet benefits for individuals with the disabilities in question in
accordance with the Code principles set out in the decision. Ball, above, at para. 172.
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Tribunal may make such an Order even if not requested by the parties: s.45.2(2)(b).

Although the Crown in that case successfully challenged one of the Tribunal’s factual
findings on judicial review (as well as the legal finding and remedial order that flowed
therefrom), it did not challenge the Tribunal’s jurisdiction to order that the special diet

review appear to take issue with the Tribunal having provided such a remedy. See
Ontario (Community and Social Services) v. W.B., 2011 ONSC 288, at para. 26.
[294] In the case at hand, I have found that requiring transgendered persons, pursuant
to s.36 of the VSA, to have “transsexual surgery” in order to obtain a change in sex
designation on a birth registration is contrary to the Code. As the Code has primacy
over other legislation and the legislature has not exempted s.36 of the VSA from the
application of the Code, the surgical requirement in s.36 of the VSA ought not to be
applied by the respondent (Tranchemontagne, above, at para. 35), subject to one
caveat discussed below.
[295] In addition, I have found that the overall legislative scheme for issuing birth
certificates under the VSA has a discriminatory impact on transgendered persons. This
discriminatory impact triggers the respondent’s duty to accommodate the needs of
transgendered persons in relation to the system for issuing birth certificates under the
VSA, pursuant to s.11 of the Code. Thus, in order to promote future compliance with
the Code, I find it appropriate to direct the respondent to accommodate the needs of
members of the group to which the applicant belongs in relation to the legislative
scheme for issuing birth certificates under the VSA by taking steps to eliminate the
discriminatory effect of that scheme on them, up to the point of undue hardship, and in
accordance with the principles reflected in this decision.
[296] I decline to grant, however, the applicant’s request that I specify the precise
manner by which the respondent is to accommodate the needs of transgendered
persons in relation to the system for issuing birth certificates and/or changing sex
designation on a birth registration under the VSA.
[297] I do not disagree with the applicant that the respondent could fulfill its duty under
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program be administered in accordance with the Code. Nor did the court on judicial

the Code to accommodate the needs of transgendered persons by allowing them to
change the sex designation on their birth certificates by submitting doctors’ certificates
certifying that the sex designation on their registrations of birth should be changed (i.e.

the respondent could opt to accept guarantors’ statements as satisfactory evidence to
support a change in sex designation without running afoul of the Code. However, as the
respondent points out, these may not be the only options by which the respondent might
accommodate the needs of transgendered persons under the VSA. There may be a
number of ways in which the respondent could fulfill its duty to accommodate the needs
of transgendered persons, some of which may better meet the respondent’s legitimate
objectives under the VSA than others. In the circumstances of this case, I agree with the
respondent that the ultimate selection of the method by which the respondent will fulfill
its obligations under the Code is best left to the respondent.
[298] Accordingly, within 180 days of the date of this Decision, I order the respondent
to revise the criteria for changing sex designation on a birth registration, up to the point
of undue hardship, so as to remove the discriminatory effect of the current system on
transgendered persons. Such revision should be in accordance with the reasoning in
this Decision. In addition, within a further 30 days, the respondent is ordered to take
reasonable steps to publicize the revised criteria for changing sex designation on a birth
registration so that transgendered persons are aware of them.
[299] Finally, the caveat mentioned above: I am aware that some transgendered
persons may have already undergone or are in the process of undergoing surgery with
a view to satisfying the respondent’s requirements for a change in sex designation
pursuant to s. 36 of the VSA. I do not want any such transgendered persons to be
prejudiced by this Decision, and order that their applications for a change in sex
designation on a birth registration be administered in the normal course pending the
development and publication by the respondent of the revised criteria for changing sex
designation on a birth registration.
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s.36 of the VSA minus the surgical requirement). I also agree that, if it wishes to do so,

ORDER

1) The respondent shall cease requiring transgendered persons to have
“transsexual surgery” in order to obtain a change in sex designation on
their registration of birth;
2) Within 180 days of the date of this Decision, the respondent shall
revise the criteria for changing sex designation on a birth registration, up
to the point of undue hardship, so as to remove the discriminatory effect of
the current system on transgendered persons. The revision of the criteria
for changing sex designation on a birth registration should be in
accordance with the reasoning in this Decision.
3) Within a further 30 days, the respondent shall take reasonable steps to
publicize the revised criteria for changing sex designation on a birth
registration so that transgendered persons are aware of them.
4) Any applications by transgendered persons who have already
undergone or are in the process of undergoing “transsexual surgery” with
a view to satisfying the respondent’s requirements for a change in sex
designation pursuant to s. 36 of the VSA shall be administered in the
normal course pending the development and publication of the revised
criteria for changing sex designation on a birth registration.
Dated at Toronto, this 11th day of April, 2012.

“Signed by”
________________________________
Sheri D. Price
Vice-chair
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D appeared before a judge of the Superior Court
of Quebec on behalf of a client. In the course of D’s
argument, the judge criticized D. In his written reasons
rejecting D’s application, the judge levied further criticism, accusing D of using bombastic rhetoric and hyperbole, of engaging in idle quibbling, of being impudent
and of doing nothing to help his client discharge his
burden. D then wrote a private letter to the judge calling
him loathsome, arrogant and fundamentally unjust, and
accusing him of hiding behind his status like a coward,
of having a chronic inability to master any social skills,
of being pedantic, aggressive and petty, and of having
a propensity to use his court to launch ugly, vulgar and
mean personal attacks.

D a comparu devant un juge de la Cour supérieure
du Québec pour le compte de son client. Au cours de
la plaidoirie de D, le juge a formulé des critiques à
l’égard de ce dernier. Dans les motifs écrits par lesquels
il a rejeté la requête présentée par D, le juge a formulé
d’autres critiques à l’égard de D, l’accusant de faire de
la rhétorique ronflante et de l’hyperbole, de se perdre
en arguties sans fondement, de faire preuve d’outrecuidance et de n’avoir rien fait pour assister son client à se
décharger de son fardeau. D a adressé une lettre privée
au juge, dans laquelle il le décrit comme un être exécrable, arrogant et foncièrement injuste et l’accuse de se
cacher lâchement derrière son statut, d’être chroniquement incapable de maîtriser quelque aptitude sociale,
d’adopter un comportement pédant, hargneux et mesquin et de démontrer une propension à se servir de sa
tribune pour s’adonner à des attaques personnelles mesquines, repoussantes et vulgaires.

The Assistant Syndic of the Barreau du Québec
filed a complaint against D based on that letter alleging that D had violated art. 2.03 of the Code of ethics
of advocates, which states that the conduct of advocates
“must bear the stamp of objectivity, moderation and
dignity”. The Disciplinary Council of the Barreau du
Québec found that the letter was likely to offend, rude
and insulting, that the statements had little expressive
value, and that the judge’s conduct, which resulted in a
reprimand from the Canadian Judicial Council, could
not be relied on as justification for it. The Council
rejected D’s argument that art. 2.03 violated s. 2(b) of
the Canadian Charter of Rights and Freedoms, finding that the limitation on freedom of expression was
reasonable. Based on the seriousness of D’s conduct,
the Council reprimanded D and suspended his ability
to practice law for 21 days. On appeal to the Tribunal
des professions, D abandoned his constitutional challenge to the specific provision, arguing instead that the
sanction itself violated his freedom of expression. The
Tribunal found that D had exceeded the objectivity,
moderation and dignity expected of him and that the
decision to sanction D was a minimal restriction on his
freedom of expression. On judicial review, the Superior
Court of Quebec upheld the decision of the Tribunal.

Le syndic adjoint du Barreau du Québec a formulé
une plainte contre D fondée sur cette lettre. Selon la
plainte, D avait contrevenu à l’art. 2.03 du Code de
déontologie des avocats, qui énonce que la conduite de
l’avocat « doit être empreinte d’objectivité, de modération et de dignité ». Le Comité de discipline du Barreau
du Québec a conclu que la lettre de D était de nature
à choquer et constituait des propos grossiers et injurieux, que les propos de l’avocat n’avaient que peu de
valeur sur le plan expressif et que D ne pouvait invoquer la conduite du juge — qui avait écopé pour sa part
d’une réprimande du Conseil canadien de la magistrature — pour justifier la lettre. Le Comité de discipline
a rejeté l’argument de D selon lequel l’art. 2.03 violerait
l’al. 2b) de la Charte canadienne des droits et liber‑
tés, concluant que la restriction à la liberté d’expression était raisonnable. Estimant que le manquement de
D à son obligation était grave, le Comité de discipline
a réprimandé ce dernier et a suspendu son droit de pratique durant 21 jours. Dans l’appel interjeté devant le
Tribunal des professions, D a abandonné la contestation
constitutionnelle de la disposition pertinente, faisant
plutôt valoir que sa liberté d’expression était brimée par
la réprimande elle-même. Le Tribunal était d’avis que D
n’avait pas fait preuve de l’objectivité, de la modération
et de la dignité qu’on attendait de lui et que la décision
de lui infliger une sanction constituait une restriction
minimale à la liberté d’expression de D. À l’issue d’une
révision judiciaire, la Cour supérieure du Québec a
maintenu la décision du Tribunal.

Before the Quebec Court of Appeal, D no longer
appealed the actual sanction of 21 days, challenging
only the decision to reprimand him as a violation of
the Charter. The Court of Appeal applied a full Oakes
analysis under s. 1 of the Charter and upheld the

Devant la Cour d’appel du Québec, D appelait, non
plus de la suspension de son droit de pratique durant 21
jours, mais de la décision de le réprimander, qu’il considérait comme une violation de la Charte. Au terme
d’une analyse complète fondée sur l’article premier de
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reprimand. It found that D’s letter had limited importance compared to the values underlying freedom of
expression, that the Council’s decision had a rational
connection to the important objective of protecting the
public and that the effects of the decision were proportionate to its objectives.

Held: The appeal from the result should be dismissed.
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cette dernière et exécutée suivant le modèle énoncé dans
l’arrêt Oakes, la Cour d’appel a confirmé la réprimande.
Elle a conclu que la lettre de D revêtait une importance limitée par rapport aux valeurs sous-jacentes à la
liberté d’expression, que la décision du Comité avait un
lien rationnel avec l’important objectif que constitue la
protection du public et que la décision avait des effets
proportionnels aux objectifs qu’elle visait.
Arrêt : Le pourvoi quant à l’issue est rejeté.

To determine whether administrative decisionmakers have exercised their statutory discretion in
accordance with Charter protections, the review should
be in accordance with an administrative law approach,
not a s. 1 Oakes analysis. The standard of review is reasonableness.

Pour déterminer si les décideurs administratifs ont
exercé le pouvoir discrétionnaire que leur confère la loi
en s’assurant de protéger les droits visés par la Charte,
il faut effectuer la révision selon la démarche ressortissant au droit administratif, et non selon l’analyse fondée
sur l’article premier, élaborée dans Oakes. La norme de
contrôle est celle du caractère raisonnable.

In assessing whether a law violates the Charter, we
are balancing the government’s pressing and substantial objectives against the extent to which they interfere with the Charter right at issue. If the law interferes
with the right no more than is reasonably necessary to
achieve the objectives, it will be found to be proportionate, and, therefore, a reasonable limit under s. 1. But in
assessing whether an adjudicated decision violates the
Charter, we are engaged in balancing somewhat different but related considerations, namely, has the decisionmaker disproportionately, and therefore unreasonably,
limited a Charter right. In both cases, we are looking
for whether there is an appropriate balance between
rights and objectives, and the purpose of both exercises
is to ensure that the rights at issue are not unreasonably
limited.

Lorsque nous cherchons à déterminer si une loi viole
la Charte, nous mettons en balance les objectifs urgents
et réels du gouvernement, d’une part, et le degré d’atteinte au droit en cause protégé par la Charte, d’autre
part. Si la loi ne restreint pas plus le droit qu’il n’est
raisonnablement nécessaire de le faire pour atteindre
les objectifs visés, la violation sera jugée proportionnelle et, de ce fait, la restriction raisonnable au sens de
l’article premier. Toutefois, lorsque nous nous demandons si une décision en matière contentieuse viole la
Charte, nous sommes appelés à mettre en balance des
considérations quelque peu différentes, bien que liées.
En effet, il s’agit alors de déterminer si le décideur a
restreint le droit protégé par la Charte de manière disproportionnée et donc déraisonnable. Dans les deux
cas, nous cherchons à savoir si un juste équilibre a été
atteint entre les droits et les objectifs et, dans les deux
cas aussi, les exercices visent à garantir que les droits
en cause ne sont pas restreints de manière déraisonnable.

There is nothing in the administrative law approach
which is inherently inconsistent with the strong protection of the Charter’s guarantees and values. An administrative law approach recognizes that administrative
decision-makers are both bound by fundamental values
and empowered to adjudicate them, and that administrative discretion is exercised in light of constitutional
guarantees and the values they reflect. An administrative decision-maker exercising a discretionary power
under his or her home statute, has, by virtue of expertise and specialization, particular familiarity with the
competing considerations at play in weighing Charter
values and will generally be in the best position to consider the impact of the relevant Charter guarantee on
the specific facts of the case. Under a robust conception

Rien dans l’approche du droit administratif n’est
intrinsèquement incompatible avec la solide protection
conférée par la Charte des garanties qui y sont énoncées et des valeurs qui y sont consacrées. L’approche du
droit administratif reconnaît que les décideurs administratifs sont à la fois liés par des valeurs fondamentales et habilités à statuer sur elles et que le pouvoir
discrétionnaire de nature administrative est exercé à
l’aune des garanties constitutionnelles et des valeurs
qu’elles comportent. Le décideur administratif exerçant
un pouvoir discrétionnaire en vertu de sa loi constitutive est, de par son expertise et sa spécialisation, particulièrement au fait des considérations opposées en jeu
dans la mise en balance des valeurs consacrées par la
Charte et est généralement le mieux placé pour juger de
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of administrative law, discretion is exercised in light of
constitutional guarantees and the values they reflect.

l’incidence de la protection conférée par la Charte au
regard des faits précis de l’affaire. Selon une conception
plus riche du droit administratif, le pouvoir discrétionnaire est exercé à l’aune des garanties constitutionnelles
et des valeurs qu’elles comportent.

When applying Charter values in the exercise of
statutory discretion, an administrative decision-maker
must balance Charter values with the statutory objectives by asking how the Charter value at issue will best
be protected in light of those objectives. This is at the
core of the proportionality exercise, and requires the
decision-maker to balance the severity of the interference of the Charter protection with the statutory objectives.

En appliquant les valeurs de la Charte dans l’exercice de son pouvoir discrétionnaire conféré par la loi,
le décideur administratif doit mettre en balance les
valeurs consacrées par la Charte et les objectifs visés
par la loi et se demander comment protéger au mieux
la valeur en jeu compte tenu des objectifs en question.
Cette réflexion constitue l’essence même de l’analyse
de la proportionnalité et exige que le décideur mette
en balance la gravité de l’atteinte à la valeur protégée
par la Charte, d’une part, et les objectifs que vise la loi,
d’autre part.

On judicial review, the question becomes whether,
in assessing the impact of the relevant Charter protection and given the nature of the decision and the statutory and factual contexts, the decision reflects a proportionate balancing of the Charter rights and values
at play. Though this judicial review is conducted within
the administrative framework, there is nonetheless conceptual harmony between a reasonableness review and
the Oakes framework, since both contemplate giving a
“margin of appreciation”, or deference, to administrative and legislative bodies in balancing Charter values
against broader objectives. In the Charter context, the
reasonableness analysis is one that centres on proportionality, that is, on ensuring that the decision interferes
with the relevant Charter guarantee no more than is
necessary given the statutory objectives. If the decision
is disproportionately impairing of the guarantee, it is
unreasonable. If, on the other hand, it reflects a proper
balance of the mandate with Charter protection, it is a
reasonable one. But both decision-makers and reviewing courts must remain conscious of the fundamental
importance of Charter values in the analysis.

Dans le contexte d’une révision judiciaire, il s’agit
donc de déterminer si — en évaluant l’incidence de la
protection pertinente offerte par la Charte et compte
tenu de la nature de la décision et des contextes légal et
factuel — la décision est le fruit d’une mise en balance
proportionnée des droits et des valeurs en cause protégés par la Charte. Même si cette révision judiciaire est
menée selon le cadre d’analyse du droit administratif,
il existe néanmoins une harmonie conceptuelle entre
l’examen du caractère raisonnable et le cadre d’analyse
préconisé dans Oakes puisque les deux démarches supposent de donner une marge d’appréciation aux organes
administratifs ou législatifs ou de faire preuve de déférence à leur égard lors de la mise en balance des valeurs
consacrées par la Charte, d’une part, et les objectifs
plus larges, d’autre part. Dans le contexte de la Charte,
l’analyse du caractère raisonnable porte avant tout sur
la proportionnalité, soit, sur la nécessité d’assurer que la
décision n’interfère avec la garantie visée par la Charte
pas plus qu’il n’est nécessaire compte tenu des objectifs
visés par la loi. Si la décision porte atteinte à la garantie de manière disproportionnée, elle est déraisonnable. Si, par contre, elle établit un juste équilibre entre
le mandat et la protection conférée par la Charte, elle
est raisonnable. Cela étant dit, tant les décideurs que
les tribunaux qui procèdent à la révision de leurs décisions doivent analyser les questions qui leur sont soumises en gardant à l’esprit l’importance fondamentale des
valeurs consacrées par la Charte.

Here, the decision to suspend D for 21 days was
not before the Court. The only issue was whether the
Council’s decision to reprimand D reflected a proportionate balancing of the lawyer’s expressive rights with
its statutory mandate to ensure that lawyers behave
with “objectivity, moderation and dignity” in accordance with art. 2.03 of the Code of ethics. In dealing

La Cour n’était pas appelée en l’espèce à se prononcer sur la décision de suspendre le droit de pratique de
D durant 21 jours. La seule question à trancher était
celle de savoir si la décision du Comité de réprimander
l’avocat a établi un juste équilibre, soit un équilibre proportionné, entre le droit de l’avocat à la libre expression
et le mandat légal du Comité — qui consiste à garantir
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with the appropriate boundaries of civility for a lawyer,
the severity of the conduct must be interpreted in light
of the expressive rights guaranteed by the Charter,
and, in particular, the public benefit in ensuring the
right of lawyers to express themselves about the justice
system in general and judges in particular. We are, in
other words, balancing the fundamental importance of
open, and even forceful, criticism of our public institutions with the need to ensure civility in the profession. Disciplinary bodies must therefore demonstrate
that they have given due regard to the importance of the
expressive rights at issue, both in light of an individual
lawyer’s right to expression and the public’s interest in
open discussion. As with all disciplinary decisions, this
balancing is a fact-dependent and discretionary exercise.

que les avocats agissent avec « objectivité, [. . .] modération et [. . .] dignité », conformément à l’art. 2.03 du
Code de déontologie. Lorsqu’il s’agit de déterminer
quand le comportement d’un avocat passe les bornes de
la civilité, il faut tenir compte du droit à la liberté d’expression garanti par la Charte et, plus particulièrement,
des avantages que procure à l’ensemble de la population l’exercice par les avocats du droit de s’exprimer au
sujet du système de justice en général et au sujet des
juges en particulier. Autrement dit, les valeurs mises
en balance sont, d’une part, l’importance fondamentale d’une critique ouverte et même vigoureuse de nos
institutions publiques et, d’autre part, la nécessité d’assurer la civilité dans l’exercice de la profession juridique. Les organes disciplinaires doivent donc démontrer
qu’ils ont dûment tenu compte de l’importance du droit
à la liberté d’expression en cause, tant dans la perspective du droit d’expression individuel des avocats que
dans celle de l’intérêt public à l’ouverture des débats.
Comme pour toutes les décisions disciplinaires, cette
mise en balance dépend des faits et suppose l’exercice
d’un pouvoir discrétionnaire.

Proper respect for these expressive rights may
involve disciplinary bodies tolerating a degree of discordant criticism. The fact that a lawyer is criticizing
a judge, a tenured and independent participant in the
justice system, may raise, not lower, the threshold for
limiting a lawyer’s expressive rights under the Charter.
This does not, however, argue for an unlimited right
on the part of lawyers to breach the legitimate public
expectation that they will behave with civility. Lawyers
potentially face criticisms and pressures on a daily
basis. They are expected by the public, on whose behalf
they serve, to endure them with civility and dignity.
This is not always easy where the lawyer feels he or
she has been unfairly provoked, as in this case. But it is
precisely when a lawyer’s equilibrium is unduly tested
that he or she is particularly called upon to behave with
transcendent civility. On the other hand, lawyers should
not be expected to behave like verbal eunuchs. They not
only have a right to speak their minds freely, they arguably have a duty to do so. But they are constrained by
their profession to do so with dignified restraint.

Il peut découler du respect qui est dû à ce droit à la
liberté d’expression que des organismes disciplinaires
tolèrent certaines critiques acérées. Le fait qu’un avocat
critique un juge, un acteur indépendant et nommé à titre
inamovible du système de justice, pourrait hausser, et
non abaisser, le seuil au-delà duquel il convient de limiter l’exercice par un avocat du droit à la liberté d’expression que lui garantit la Charte. Cela étant dit, il ne
faut surtout pas voir là d’argument pour un droit illimité
des avocats de faire fi de la civilité que la société est
en droit d’attendre d’eux. Les avocats sont susceptibles
d’être critiqués et de subir des pressions quotidiennement. Le public, au nom de qui ils exercent, s’attend à
ce que ces officiers de justice encaissent les coups avec
civilité et dignité. Ce n’est pas toujours facile lorsque
l’avocat a le sentiment qu’il a été injustement provoqué comme en l’espèce. Il n’en demeure pas moins que
c’est précisément dans les situations où le sang-froid de
l’avocat est indûment testé qu’il est tout particulièrement appelé à adopter un comportement d’une civilité
transcendante. Cela étant dit, on ne peut s’attendre à
ce que les avocats se comportent comme des eunuques
de la parole. Ils ont non seulement le droit d’exprimer
leurs opinions librement, mais possiblement le devoir
de le faire. Ils sont toutefois tenus par leur profession de
s’exécuter avec une retenue pleine de dignité.

A reprimand for a lawyer does not automatically
flow from criticizing a judge or the judicial system.
Such criticism, even when it is expressed vigorously,
can be constructive. However in the context of disciplinary hearings, such criticism will be measured against

Un avocat qui critique un juge ou le système judiciaire n’est pas automatiquement passible d’une réprimande. Une telle critique, même exprimée vigoureusement, peut être constructive. Cependant, dans le
contexte d’audiences disciplinaires, une telle critique
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the public’s reasonable expectations of a lawyer’s professionalism. As the Disciplinary Council found, D’s
letter was outside those expectations. His displeasure
with the judge was justifiable, but the extent of the
response was not.

sera évaluée à la lumière des attentes raisonnables du
public quant au professionnalisme dont un avocat doit
faire preuve. Comme l’a conclu le Comité de discipline,
la lettre de D ne satisfait pas à ces attentes. Son mécontentement à l’égard du juge était légitime, mais la teneur
de sa réponse ne l’était pas.

In light of the excessive degree of vituperation in the
letter’s context and tone, the Council’s decision that D’s
letter warranted a reprimand represented a proportional
balancing of D’s expressive rights with the statutory
objective of ensuring that lawyers behave with “objectivity, moderation and dignity”. The decision is, as a
result, a reasonable one.

À la lumière du degré excessif de vitupération dans
le contenu de la lettre et de son ton, la conclusion du
Comité selon lequel la lettre de D justifiait qu’il soit
réprimandé repose sur un juste équilibre, soit un équilibre proportionné, entre le droit de D à la libre expression et l’objectif de la loi qui consiste à garantir que
les avocats agissent avec « objectivité, modération et
dignité ». Par conséquent, cette décision est raisonnable.
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The judgment of the Court was delivered by

Version française du jugement de la Cour rendu
par

[1] Abella J. — The focus of this appeal is on
the decision of a disciplinary body to reprimand a
lawyer for the content of a letter he wrote to a judge
after a court proceeding.

[1] La juge Abella — Le présent appel porte
principalement sur la décision d’un comité de discipline de réprimander un avocat pour le contenu
d’une lettre qu’il a écrite à un juge après une
audience.

[2] The lawyer does not challenge the constitutionality of the provision in the Code of ethics under
which he was reprimanded. Nor, before us, does he
challenge the length of the suspension he received.
What he does challenge, is the constitutionality of
the decision itself, claiming that it violates his freedom of expression under the Canadian Charter of
Rights and Freedoms.

[2] L’avocat ne conteste pas la constitutionnalité
de la disposition du Code de déontologie en vertu
de laquelle il a été sanctionné. Il ne conteste pas
non plus, devant nous, la durée de la suspension qui
lui a été infligée. Ce qu’il conteste, c’est la constitutionnalité de la décision elle-même, puisqu’il prétend qu’elle enfreint la liberté d’expression que lui
garantit la Charte canadienne des droits et libertés.

[3] This raises squarely the issue of how to protect Charter guarantees and the values they reflect
in the context of adjudicated administrative decisions. Normally, if a discretionary administrative
decision is made by an adjudicator within his or
her mandate, that decision is judicially reviewed
for its reasonableness. The question is whether the
presence of a Charter issue calls for the replacement of this administrative law framework with the
Oakes test, the test traditionally used to determine
whether the state has justified a law’s violation of
the Charter as a “reasonable limit” under s. 1.

[3] Cela pose, sans détour, la question de la protection des garanties visées par la Charte et des
valeurs qu’elles reflètent, dans le contexte des décisions administratives en matières contentieuses.
Normalement, si un décideur a rendu une décision
administrative conforme à son mandat en exerçant
un pouvoir discrétionnaire, la révision judiciaire
qui la concerne vise à juger de son caractère raisonnable. Ainsi, la question à trancher est celle de
savoir si la présence d’une question relative à la
Charte appelle le remplacement de ce cadre d’analyse de droit administratif par le test énoncé dans
R. c. Oakes, [1986] 1 R.C.S. 103, test utilisé traditionnellement pour déterminer si l’État a justifié la
violation de la Charte par une loi en démontrant
que cette violation s’inscrit dans les limites raisonnables au sens de l’article premier.

[4] It seems to me to be possible to reconcile
the two regimes in a way that protects the integrity of each. The way to do that is to recognize
that an adjudicated administrative decision is not
like a law which can, theoretically, be objectively
justified by the state, making the traditional s. 1
analysis an awkward fit. On whom does the onus
lie, for example, to formulate and assert the pressing and substantial objective of an adjudicated
decision, let alone justify it as rationally connected
to, minimally impairing of, and proportional
to that objective? On the other hand, the protection of Charter guarantees is a fundamental and

[4] Il me semble possible de concilier les deux
régimes de manière à protéger l’intégrité de chacun
d’entre eux. Pour ce faire, il faut reconnaître qu’une
décision administrative en matière contentieuse
n’est pas assimilable à une loi qui peut, en théorie, être objectivement justifiée par l’État et que,
dans ce contexte, l’analyse traditionnelle fondée
sur l’article premier est boiteuse. Sur qui pèserait,
par exemple, le fardeau de formuler et de défendre
l’objectif urgent et réel d’une telle décision administrative, sans parler du fardeau de démontrer
l’existence d’un lien rationnel, d’une atteinte minimale ainsi que la proportionnalité de cette atteinte
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pervasive obligation, no matter which adjudicative
forum is applying it. How then do we ensure this
rigorous Charter protection while at the same time
recognizing that the assessment must necessarily be adjusted to fit the contours of what is being
assessed and by whom?

à l’objectif visé? Par ailleurs, la protection des
garanties visées par la Charte constitue une obligation fondamentale et omniprésente, quel que soit le
forum décisionnel qui en assure l’application. Dans
ce contexte, comment pouvons-nous assurer cette
protection constitutionnelle rigoureuse tout en
reconnaissant que l’évaluation doit nécessairement
être modulée de manière à ce qu’elle soit adaptée à
ce qui est évalué et à l’instance qui y procède?

[5] We do it by recognizing that while a formulaic
application of the Oakes test may not be workable
in the context of an adjudicated decision, distilling
its essence works the same justificatory muscles:
balance and proportionality. I see nothing in the
administrative law approach which is inherently
inconsistent with the strong Charter protection —
meaning its guarantees and values — we expect
from an Oakes analysis. The notion of deference
in administrative law should no more be a barrier
to effective Charter protection than the margin of
appreciation is when we apply a full s. 1 analysis.

[5] Nous le faisons en reconnaissant que même si
l’application convenue du test énoncé dans Oakes
pourrait ne pas convenir dans le contexte d’une
décision administrative en matière contentieuse, en
extraire l’essence fait intervenir les mêmes réflexes
justificateurs : l’équilibre et la proportionnalité. Je
ne vois rien dans l’approche du droit administratif qui soit intrinsèquement incompatible avec la
solide protection conférée par la Charte — soit
la protection des garanties qui y sont énoncées et
des valeurs qu’elle consacre — que nous attendons
d’une analyse conforme à Oakes. De plus, la notion
de déférence applicable en droit administratif ne
devrait pas plus constituer un obstacle à une protection constitutionnelle efficace que ne le fait la
marge d’appréciation quand nous appliquons l’analyse complète fondée sur l’article premier.

[6] In assessing whether a law violates the
Charter, we are balancing the government’s pressing and substantial objectives against the extent to
which they interfere with the Charter right at issue.
If the law interferes with the right no more than is
reasonably necessary to achieve the objectives, it
will be found to be proportionate, and, therefore,
a reasonable limit under s. 1. In assessing whether
an adjudicated decision violates the Charter, however, we are engaged in balancing somewhat different but related considerations, namely, has the
decision-maker disproportionately, and therefore
unreasonably, limited a Charter right. In both
cases, we are looking for whether there is an appropriate balance between rights and objectives, and
the purpose of both exercises is to ensure that the
rights at issue are not unreasonably limited.

[6] Lorsque nous cherchons à déterminer si une loi
viole la Charte, nous mettons en balance les objectifs urgents et réels du gouvernement, d’une part, et
le degré d’atteinte au droit en cause protégé par la
Charte, d’autre part. Si la loi ne restreint pas plus
le droit qu’il n’est raisonnablement nécessaire de le
faire pour atteindre les objectifs visés, la violation
sera jugée proportionnelle et, de ce fait, la restriction
raisonnable au sens de l’article premier. Toutefois,
lorsque nous nous demandons si une décision en
matière contentieuse viole la Charte, nous sommes
appelés à mettre en balance des considérations quelque peu différentes, bien que liées. En effet, il s’agit
alors de déterminer si le décideur a restreint le droit
protégé par la Charte de manière disproportionnée
et donc déraisonnable. Dans les deux cas, nous cherchons à savoir si un juste équilibre a été atteint entre
les droits et les objectifs et, dans les deux cas aussi,
les exercices visent à garantir que les droits en cause
ne sont pas restreints de manière déraisonnable.
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[7] As this Court has noted, most recently in
Catalyst Paper Corp. v. North Cowichan (District),
2012 SCC 2, [2012] 1 S.C.R. 5, the nature of the
reasonableness analysis is always contingent on its
context. In the Charter context, the reasonableness
analysis is one that centres on proportionality, that
is, on ensuring that the decision interferes with the
relevant Charter guarantee no more than is necessary given the statutory objectives. If the decision
is disproportionately impairing of the guarantee, it
is unreasonable. If, on the other hand, it reflects a
proper balance of the mandate with Charter protection, it is a reasonable one.

[7] Comme la Cour l’a déjà souligné, le plus
récemment dans l’arrêt Catalyst Paper Corp. c.
North Cowichan (District), 2012 CSC 2, [2012] 1
R.C.S. 5, la nature de l’analyse du caractère raisonnable est toujours tributaire du contexte. Dans celui
de la Charte, cette analyse du caractère raisonnable porte avant tout sur la proportionnalité, soit, sur
la nécessité d’assurer que la décision n’interfère
avec la garantie visée par la Charte pas plus qu’il
n’est nécessaire compte tenu des objectifs visés par
la loi. Si la décision porte atteinte à la garantie de
manière disproportionnée, elle est déraisonnable.
Si, par contre, elle établit un juste équilibre entre le
mandat et la protection conférée par la Charte, elle
est raisonnable.

[8] In this case, the discipline committee’s decision to reprimand the lawyer reflected a proportionate balancing of its public mandate to ensure
that lawyers behave with “objectivity, moderation
and dignity” with the lawyer’s expressive rights. It
is, as a result, a reasonable one.

[8] En l’espèce, la décision du Comité de discipline de réprimander l’avocat a établi un juste
équilibre, soit un équilibre proportionné, entre son
mandat — qui consiste à garantir que les avocats
agissent avec « objectivité, [. . .] modération et [. . .]
dignité » — et le droit de l’avocat concerné à la
libre expression. Par conséquent, cette décision est
raisonnable.

Background

Contexte

[9] Gilles Doré was counsel for Daniel Lanthier
in criminal proceedings. On June 18 and 19, 2001,
Mr. Doré appeared before Boilard J. in the Superior
Court of Quebec seeking a stay of proceedings or,
in the alternative, the release of his client on bail. In
the course of Mr. Doré’s argument, Justice Boilard
said about him that [TRANSLATION] “an insolent
lawyer is rarely of use to his client”. In his written
reasons rejecting Mr. Doré’s application on June
21, 2001, Boilard J. levied further criticism (R. v.
Lanthier, 2001 CanLII 9351). He accused Mr. Doré
of [TRANSLATION] “bombastic rhetoric and hyperbole” and said that the court must “put aside” Mr.
Doré’s “impudence”. Justice Boilard characterized
Mr. Doré’s request for a stay as “totally ridiculous” and one of his arguments as “idle quibbling”.
Finally, he said that “fixated on or obsessed with
his narrow vision of reality, which is not consistent
with the facts, Mr. Doré has done nothing to help
his client discharge his burden”.

[9] Me Gilles Doré représentait M. Daniel Lanthier
dans une instance criminelle. Les 18 et 19 juin 2001,
il comparaissait devant le juge Boilard de la Cour
supérieure du Québec pour demander l’arrêt des
procédures ou, subsidiairement, la mise en liberté
sous caution de son client. Au cours de la plaidoirie
de Me Doré, le juge Boilard a dit à son sujet qu’« un
avocat insolent est rarement utile à son client ». Dans
les motifs écrits de la décision rendue le 21 juin
2001 par laquelle il a rejeté la requête de Me Doré, le
juge Boilard a formulé d’autres critiques à l’égard de
l’avocat (R. c. Lanthier, 2001 CanLII 9351), l’accusant de faire de la « rhétorique ronflante et de l’hyperbole », ajoutant que la cour devait « mettre de
côté » son « outrecuidance ». Il a qualifié la requête
de Me Doré de « tout à fait ridicule » et l’un de ses
arguments d’« argutie sans fondement ». Enfin,
il a également écrit qu’« obnubilé ou obsédé dans
sa vision d’une réalité étriquée, non conforme aux
faits, Me Doré n’a rien fait pour assister son client à
se décharger de son fardeau ».
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[10] Le 21 juin 2001, Me Doré a adressé une lettre
privée au juge Boilard, dans laquelle il écrivait :

WITHOUT PREJUDICE OR ADMISSION

SOUS RÉSERVE ET SANS ADMISSION

Sir,

Monsieur,

I have just left the Court. Just a few minutes ago,
as you hid behind your status like a coward, you made
comments about me that were both unjust and unjustified, scattering them here and there in a decision the
good faith of which will most likely be argued before
our Court of Appeal.

Je sors à peine de cour. Il y a quelques minutes,
vous cachant lâchement derrière votre statut, vous avez
tenu à mon égard des propos aussi injustes qu’injustifiés, parsemés ici et là dans une décision dont la bonne
foi sera vraisemblablement débattue devant notre Cour
d’appel.

Because you ducked out quickly and refused to hear
me, I have chosen to write a letter as an entirely personal response to the equally personal remarks you permitted yourself to make about me. This letter, therefore,
is from man to man and is outside the ambit of my profession and your functions.

Comme vous vous êtes défilé rapidement et avez
refusé de m’entendre, je choisis la forme épistolaire
pour répondre à titre purement personnel aux propos
tout aussi personnels que vous vous êtes permis à mon
endroit. La présente est donc d’homme à homme, hors
le circuit de ma profession et de vos fonctions.

If no one has ever told you the following, then it is
high time someone did. Your chronic inability to master
any social skills (to use an expression in English, that
language you love so much), which has caused you to
become pedantic, aggressive and petty in your daily
life, makes no difference to me; after all, it seems to
suit you well.

Si ce qui suit ne vous a jamais été signalé, il était
grand temps que ça le soit. Si votre incapacité chronique à maîtriser quelque aptitude sociale (« social
skills » vous qui aimez tant l’anglais) vous a amené à
adopter un comportement pédant, hargneux et mesquin
dans votre vie de tous les jours, peu m’importe; cela
semble après tout vous convenir.

Your deliberate expression of these character traits
while exercising your judicial functions, however, and
your having made them your trademark concern me a
great deal, and I feel that it is appropriate to tell you.

Si toutefois, délibérément, vous importez ces traits
de caractère dans l’exercice de votre magistrature et que
vous en faites votre marque de commerce, cela m’importe beaucoup et il me semble approprié de vous en
faire part.

Your legal knowledge, which appears to have earned
the approval of a certain number of your colleagues, is
far from sufficient to make you the person you could or
should be professionally. Your determination to obliterate any humanity from your judicial position, your
essentially non-existent listening skills, and your propensity to use your court — where you lack the courage to hear opinions contrary to your own — to launch
ugly, vulgar, and mean personal attacks not only confirms that you are as loathsome as suspected, but also
casts shame on you as a judge, that most extraordinarily
important function that was entrusted to you.

En effet, vos connaissances juridiques qui semblent
rallier l’approbation d’un certain nombre de vos collègues, sont loin d’être suffisantes pour faire de vous ce
que vous auriez pu et du [sic] être au plan professionnel.
Votre détermination à évacuer toute humanité de votre
magistrature, votre capacité d’écoute à toutes fins pratiques nulle et votre propension à vous servir de votre tribune — de laquelle vous n’avez pas le courage de faire
face à l’expression d’opinions contraires aux vôtres —
pour vous adonner à des attaques personnelles d’une
mesquinerie à ce point repoussante qu’elles en sont vulgaires, non seulement confirme [sic] l’être exécrable
qu’on devine mais encore, font de votre magistrature
une honte pour ce poste extraordinairement important
qui vous fut jadis confié.

I would have very much liked to say this to your
face, but I highly doubt that, given your arrogance, you
are able to face your detractors without hiding behind
your judicial position.

J’aurais bien aimé vous en faire part personnellement mais je doute fort que dans votre arrogance et en
l’absence de votre paravent judiciaire, vous soyez capable de faire face à vos détracteurs.
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Worst of all, you possess the most appalling of all
defects for a man in your position: You are fundamentally unjust. I doubt that that will ever change.

Pis encore, vous avez la pire des tares pour un homme
de votre position : vous êtes foncièrement injuste et je
doute que cela puisse changer un jour.

Sincerely,

Sincèrement,

Gilles Doré

Gilles Doré

P.S. As this letter is purely personal, I see no need to
distribute it.

P.S. Comme cette missive est à titre purement personnelle [sic], je ne vois nullement la nécessité d’en faire
la diffusion.

(C.A. judgment, 2010 QCCA 24, 326 D.L.R. (4th)
749, at para. 5)

(Jugement de la C.A., 2010 QCCA 24 (CanLII),
par. 5)

[11] The next day, June 22, 2001, Mr. Doré wrote
to Chief Justice Lyse Lemieux, with a copy to
Justice Boilard. He made it clear that he was not
filing a complaint with her against Justice Boilard.
Instead, Mr. Doré respectfully requested that he
not be required to appear before Justice Boilard in
the future since he was concerned that he could not
properly represent his clients before him.

[11] Le lendemain, soit le 22 juin 2001, Me Doré a
écrit à la juge en chef Lyse Lemieux et expédié une
copie conforme de cette lettre au juge Boilard. Il a
clairement indiqué que cette démarche ne constituait pas une plainte à l’endroit du juge Boilard.
Il demandait plutôt, respectueusement, de ne plus
avoir à plaider devant ce juge, parce qu’il craignait
de ne pas pouvoir représenter ses clients adéquatement devant lui.

[12] On July 10, 2001, Mr. Doré complained to the
Canadian Judicial Council about Justice Boilard’s
conduct. On July 13, 2001, Chief Justice Lemieux
sent a copy of the letter Mr. Doré had sent to Justice
Boilard to the Syndic du Barreau, the body that disciplines lawyers in Quebec.

[12] Le 10 juillet 2001, Me Doré a saisi le Conseil
canadien de la magistrature d’une plainte au sujet
de la conduite du juge Boilard. Le 13 juillet 2001,
la juge en chef Lemieux a transmis une copie de
la lettre envoyée au juge Boilard par Me Doré au
syndic du Barreau du Québec, l’organisme responsable dans cette province des questions disciplinaires concernant les avocats.

[13] In March 2002, the Assistant Syndic filed
a complaint against Mr. Doré based on his letter
to Justice Boilard. The complaint alleged that Mr.
Doré had violated both art. 2.03 of the Code of
ethics of advocates, R.R.Q. 1981, c. B‑1, r. 1, and
Mr. Doré’s oath of office. Article 2.03 stated: “The
conduct of an advocate must bear the stamp of
objectivity, moderation and dignity.”

[13] Au mois de mars 2002, le syndic adjoint a
formulé une plainte contre Me Doré fondée sur la
lettre qu’il avait adressée au juge Boilard. Selon
cette plainte, l’avocat avait contrevenu à l’art.
2.03 du Code de déontologie des avocats, R.R.Q.
1981, ch. B‑1, r. 1, et manqué à son serment d’office. L’article 2.03 énonçait que : « [l]a conduite de
l’avocat doit être empreinte d’objectivité, de modération et de dignité. »

[14] In the interval between the filing of the
Assistant Syndic’s complaint against Mr. Doré and
the actual proceedings against him, a committee
of judges appointed by the Judicial Council to look
into Mr. Doré’s complaint communicated its conclusions to Mr. Doré and Justice Boilard in letters
sent on July 15, 2002. The committee found that

[14] Entre le dépôt de la plainte du syndic adjoint
contre Me Doré et l’audience disciplinaire, un
comité de juges nommés par le Conseil canadien
de la magistrature pour étudier la plainte formulée par Me Doré a communiqué ses conclusions au
plaignant et au juge en leur expédiant des lettres
le 15 juillet 2002. Le comité a conclu que le juge
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Justice Boilard had made [TRANSLATION] “unjustified derogatory remarks to Mr. Doré” stating, in
part:

Boilard avait fait des « remarques désobligeantes et
injustifiées à Me Doré » et il a notamment indiqué
que de :

[TRANSLATION] . . . to use the words “bombastic
rhetoric and hyperbole” and “impudence” in referring
to counsel arguing a case before you, quite clearly in
good faith, is unnecessarily insulting. To reply to counsel who submits that you have not allowed him to argue
his case “that an insolent lawyer is rarely of use to his
client” not only is unjustified in the circumstances,
but could tarnish counsel’s professional reputation in
the eyes of his client, his peers and the public. To say
to counsel arguing a case before you that “I have the
impression this is going to be tiresome” is to gratuitously degrade him. To describe a procedure before the
court as “totally ridiculous” is unnecessarily humiliating. It is the panel’s opinion that such comments would
seem to show contempt for counsel not only as an individual but also as a professional.

. . . parler de la « rhétorique ronflante et de
l’hyperbole » et de l’« outrecuidance » de l’avocat qui
plaide devant vous, de toute évidence de bonne foi,
est inutilement offensant. Répliquer à un avocat, qui
soumet que vous ne l’avez pas laissé plaider, « qu’un
avocat insolent est rarement utile à son client » n’est
[sic] non seulement injustifié dans les circonstances
mais risque de porter atteinte à la réputation de l’avocat
en tant que professionnel devant son client, ses paires
[sic] et le public. Dire à un avocat qui plaide devant vous
que « j’ai l’impression que cela va être pénible » abaisse
gratuitement l’avocat. Qualifier une procédure devant la
Cour « de tout à fait ridicule » est inutilement humiliant.
Le sous-comité est d’avis que de tels commentaires
sembleraient témoigner d’une attitude de dédain envers
l’avocat non seulement en tant qu’individu, mais aussi
en tant que professionnel.

The evidence reveals a flagrant lack of respect for an
officer of the court, namely Mr. Doré, who was nevertheless at all times respectful to the court. The evidence
also shows signs of impatience on your part that are
surprising in light of every judge’s duty to listen calmly
to the parties and to counsel. It is the panel’s opinion
that in so abusing your power as a judge, you not only
tarnished your image as a dispenser of justice, but
also undermined the judiciary, the image of which has
unfortunately been diminished. The panel reminds you
that your independence and your authority as a judge
do not exempt you from respecting the dignity of every
individual who argues a case before you. Dispensing
justice while gratuitously insulting counsel is befitting
neither for the judge nor for the judiciary.

La preuve décèle un manque flagrant de respect
envers un officier de la Cour, dont Me Doré qui, en
tout temps, est néanmoins resté respectueux envers le
Tribunal. La preuve révèle en outre des écarts d’impatience de votre part qui surprennent, face au devoir de
tout juge d’écouter les parties et les avocats en toute
sérénité. Le sous-comité est d’avis qu’en abusant ainsi
de votre pouvoir de magistrat, vous avez non seulement
terni votre image de justicier mais vous avez également porté atteinte à la magistrature, dont l’image en
est sortie malheureusement amoindrie. Le sous-comité
vous rappelle que votre indépendance et votre autorité
en tant que juge ne vous dispensent pas de respecter la
dignité de tout individu qui se trouve à plaider devant
vous. Dispenser justice en insultant gratuitement l’avocat ne sied ni au juge, ni à la magistrature.

Having also read the judgments of the Quebec
Court of Appeal in R. v. Proulx, R. v. Bisson and R. v.
Callochia, the panel observed that you tend to use your
platform to unjustly denigrate counsel appearing before
you. The transcript of the hearing of April 9, 2002 in Sa
Majesté la Reine v. Sébastien Beauchamp, which contains evidence of personal attacks on another lawyer,
also confirmed that the case raised in Mr. Doré’s complaint is neither unique nor isolated, but shows that
extreme conduct and comments seem to form part of
a more generalized attitude. In the panel’s view, the
fact that such an attitude could persist despite warnings
from the Court of Appeal is troubling.

Ayant également pris connaissance des jugements
de la Cour d’appel du Québec dans R. c. Proulx, R. c.
Bisson et R. c. Callochia, le sous-comité a pu constater votre penchant à vous servir de votre tribune pour
dénigrer injustement l’avocat qui paraît devant vous.
La transcription de l’audience du 9 avril 2002 dans Sa
Majesté la Reine c. Sébastien Beauchamp, qui témoigne d’attaques personnelles à l’encontre d’un autre
avocat, est venue également confirmer que la plainte de
Me Doré ne soulève pas un cas unique ou isolé, mais
témoigne d’un comportement et de propos excessifs
qui semblent s’inscrire dans une attitude plus générale. Qu’une telle attitude puisse perdurer, malgré les
avertissements de la Cour d’appel, est un constat troublant, de l’avis du sous-comité, pour autant que cela
continue.
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The panel finds that the impatience you showed and
the immoderate comments you made to an officer of the
court, Mr. Doré, are unacceptable and merit an expression of the panel’s disapproval under subsection 55(2) of
the Canadian Judicial Council By-Laws.

Le sous-comité est d’avis que vos écarts d’impatience et vos remarques immodérées faites à l’égard
d’un officier de la Cour, Me Doré, sont inacceptables et
méritent la désapprobation du sous-comité conformément au paragraphe 55(2) du Règlement administratif
du Conseil.

The panel notes that you have deferred to its decision and assumes that the fact that Mr. Doré has made
a complaint will lead you to reflect on this and will
remind you of your duty as a judge to show respect and
courtesy to all counsel who appear before you.

Le sous-comité a pris soin de noter que vous vous
en remettiez à la décision du sous-comité et prend pour
acquis que le fait que Me Doré se soit plaint vous fasse
réfléchir et vous rappelle votre obligation de magistrat
de traiter tout avocat qui se présente devant vous avec
respect et courtoisie.

[15] On July 22, 2002, after receiving this reprimand, Justice Boilard recused himself from a
complex criminal trial involving the Hell’s Angels,
a trial related to the trial of Daniel Lanthier in
which Mr. Doré had acted. As a result of this recusal, the Attorney General of Quebec requested the
Canadian Judicial Council to conduct an inquiry.
The Judicial Council concluded that Justice
Boilard’s recusal had not constituted misconduct.

[15] Le 22 juillet 2002, après avoir écopé de cette
réprimande, le juge Boilard s’est récusé dans un
procès complexe intenté contre les Hell’s Angels
et lié au procès dans lequel Me Doré représentait
M. Daniel Lanthier. Par suite de cette récusation,
le procureur général du Québec a demandé au
Conseil canadien de la magistrature de mener une
enquête. Au terme de celle-ci, le Conseil a conclu
que le juge Boilard ne s’était pas conduit de façon
inappropriée en se récusant.

[16] As for Mr. Doré, the proceedings before the
Disciplinary Council of the Barreau du Québec
took place between April 2003 and January
2006. In its January 18, 2006 decision, the
Disciplinary Council found that Mr. Doré’s letter
was [TRANSLATION] “likely to offend and is rude
and insulting” (2006 CanLII 53416, at para. 58). It
concluded that his statements had little expressive
value, as they were “merely opinions, perceptions
and insults” (para. 62). The Disciplinary Council
rejected Mr. Doré’s submission that his letter was
private, since it was written by him as a lawyer. It
also concluded that Justice Boilard’s conduct could
not be relied on as justification for the letter.

[16] Pour ce qui est de Me Doré, l’audition de la
plainte par le Comité de discipline du Barreau du
Québec s’est déroulée entre les mois d’avril 2003
et de janvier 2006. Dans une décision rendue le 18
janvier 2006, le Comité de discipline a conclu que
la lettre de Me Doré « est de nature à choquer et
constitue des propos grossiers et injurieux » (2006
CanLII 53416, par. 58). Il a jugé que les propos
de l’avocat n’avaient que peu de valeur sur le plan
expressif parce qu’il ne s’agissait que d’« opinions, [de] perceptions et [d’]insultes » (par. 62). Le
Comité de discipline a rejeté l’argument de Me Doré
selon lequel la lettre était de nature privée, jugeant
que c’est en tant qu’avocat qu’il l’avait écrite. Il a
également conclu que l’avocat ne pouvait invoquer
la conduite du juge Boilard pour justifier la lettre.

[17] The Disciplinary Council rejected Mr.
Doré’s argument that art. 2.03 violated s. 2(b) of
the Charter. While acknowledging that the provision infringed on freedom of expression, the
Disciplinary Council found that

[17] Le Comité de discipline a également rejeté
l’argument de Me Doré selon lequel l’art. 2.03 violerait l’al. 2b) de la Charte. Tout en reconnaissant
que la disposition restreint la liberté d’expression,
le Comité a conclu comme suit :

[TRANSLATION] [t]his is a limitation on freedom of
expression that is entirely reasonable, even necessary, in the Canadian legal system, where lawyers and

Il s’agit d’une restriction à la liberté d’expression qui
est tout à fait raisonnable, voire même nécessaire dans
le système de droit canadien où les avocats et les juges
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judges must work together in the interest of justice.
[para. 88]

doivent collaborer entre eux dans les meilleurs intérêts
de la justice. [par. 88]

Moreover, it concluded that Mr. Doré had willingly
joined a profession that was subject to rules of
discipline that he knew would limit his freedom of
expression. While the rules may [TRANSLATION]
“be seen as restrictions imposed on the members of
the Barreau in comparison to the freedom that may
be enjoyed by other Canadian citizens”, they are
made in exchange for “the privileges conferred on
lawyers as members of an ‘exclusive profession’”
(paras. 109-10). On July 24, 2006, based on what it
found to be the seriousness of Mr. Doré’s conduct
and on his failure to show remorse, the same panel
suspended Mr. Doré’s ability to practise law for 21
days (2006 CanLII 53436).

En outre, le Comité a conclu que Me Doré avait
librement adhéré à une profession régie par un code
de déontologie dont il savait qu’il limiterait sa liberté
d’expression. Si ces règles peuvent « être perçu[e]s
comme des restrictions imposées aux membres du
Barreau en comparaison avec la liberté dont
peuvent bénéficier les autres citoyens canadiens »,
il s’agit d’une « contrepartie aux privilèges qui sont
accordés aux avocats qui sont membre[s] d’une
“profession à exercice exclusif” » (par. 109-110).
Le 24 juillet 2006, la même formation du Comité
de discipline, estimant que le manquement de Me
Doré à son obligation était grave et qu’il n’avait
exprimé aucun repentir, a prononcé la sanction
qu’il lui infligeait, soit une suspension de son droit
de pratique durant 21 jours (2006 CanLII 53436).

[18] Mr. Doré appealed the Disciplinary Council’s
decisions to the Tribunal des professions on several
grounds (2007 QCTP 152 (CanLII)). This time, he
did not challenge the constitutionality of art. 2.03.
Instead, he argued that the manner in which the relevant legislation was applied by the Disciplinary
Council was unconstitutional because his comments were protected by s. 2(b) of the Charter.

[18] Me Doré a interjeté appel des décisions du
Comité de discipline devant le Tribunal des professions, invoquant plusieurs moyens (2007 QCTP 152
(CanLII)). Cette fois, il n’a pas contesté la constitutionnalité de l’art. 2.03. Il a plutôt fait valoir que
l’application des dispositions pertinentes par le
Comité de discipline était inconstitutionnelle, puisque les commentaires qu’il avait formulés étaient
protégés par l’al. 2b) de la Charte.

[19] The Tribunal reviewed the constitutionality
of the Disciplinary Council’s decision on a standard
of correctness, but said that a full Oakes analysis
under s. 1 of the Charter was inappropriate where
a decision only applied to one person. Instead, it
held that “[t]he issue becomes one of proportionality or, more specifically, minimal limitation of
the guaranteed right” (para. 69, citing Multani
v. Commission scolaire Marguerite-Bourgeoys,
2006 SCC 6, [2006] 1 S.C.R. 256, at para. 155).
In the circumstances, the Disciplinary Council’s
decision to sanction Mr. Doré was found to be a
[TRANSLATION] “minimal restriction on freedom of
expression” (para. 76). It rejected Mr. Doré’s argument that Justice Boilard’s disparaging remarks
justified his letter. It also rejected his argument
that the letter was private, since Mr. Doré remained
“an officer of the court and a lawyer” (para. 77)
and had exceeded the objectivity, moderation and

[19] Le Tribunal a examiné la constitutionnalité de la décision du Comité de discipline selon la
norme de la décision correcte, mais il a précisé que
l’application intégrale de l’analyse élaborée dans
Oakes fondée sur l’article premier de la Charte ne
convenait pas à l’égard des décisions applicables
à une seule personne. Il a conclu que « [l]a question se réduit [plutôt] à un problème de proportionnalité ou, plus précisément, de restriction minimale du droit garanti » (par. 69, citant Multani c.
Commission scolaire Marguerite-Bourgeoys, 2006
CSC 6, [2006] 1 R.C.S. 256, par. 155). Compte tenu
des circonstances, le Tribunal a jugé que la décision du Comité d’imposer une mesure disciplinaire
à Me Doré constituait une « restriction minimale
de la liberté d’expression » (par. 76). Il a écarté
l’argument de Me Doré selon lequel les remarques
désobligeantes du juge Boilard justifiaient sa lettre.
Il n’a pas non plus retenu l’argument du caractère
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dignity expected of him. Though it noted that the
sanction imposed by the Disciplinary Council
“seems harsh” (para. 135), the Tribunal held that
it was not unreasonable, given the gravity of Mr.
Doré’s conduct and his lack of remorse.

privé de la lettre, estimant que Me Doré n’avait pas
cessé « d’être officier de justice et avocat » (par.
77) et qu’il n’avait pas fait preuve de l’objectivité,
de la modération et de la dignité qu’on attendait de
lui. Même s’il a jugé que la sanction infligée par
le Comité de discipline était « sévère » (par. 135),
le Tribunal a conclu qu’elle n’était pas déraisonnable compte tenu de la gravité de la conduite de Me
Doré et de son absence de repentir.

[20] On judicial review, the Superior Court of
Quebec upheld the decision of the Tribunal, including its view that the letter did not constitute a private act, and found the Tribunal’s reasoning to be
[TRANSLATION] “unassailable” (2008 QCCS 2450
(CanLII), at paras. 105, 109, 139 and 147). It concluded that by finding the decision to be a minimal
restriction on Mr. Doré’s freedom of expression,
the Tribunal had “implicitly” held that the restriction was “justified in a free and democratic society” (para. 104).

[20] À l’issue d’une révision judiciaire, la Cour
supérieure du Québec a maintenu la décision du
Tribunal, a notamment souscrit à l’opinion de ce
dernier que la lettre ne constituait pas un acte privé
et a conclu que le raisonnement du Tribunal était
« sans reproche » (2008 QCCS 2450 (CanLII), par.
105, 109, 139 et 147). La Cour supérieure a jugé,
en outre, qu’en concluant à l’existence d’une restriction minimale à la liberté d’expression de Me
Doré, le Tribunal avait « implicitement » statué que
la restriction était « justifiée dans une société libre
et démocratique » (par. 104).

[21] The Quebec Court of Appeal held that given
the status and role of the parties, Mr. Doré could
not reasonably have expected his letter to remain
confidential or private. It acknowledged that the
Disciplinary Council’s decision was a breach of
s. 2(b), but, applying a full s. 1 analysis, it found
that Mr. Doré’s letter had [TRANSLATION] “limited
importance . . . compared to the values underlying freedom of expression, which are the pursuit
of truth, participation in the community, individual self-fulfillment, and human flourishing” (para.
36). The court held that protecting the public was
an important objective, and that the Disciplinary
Council’s decision had a rational connection with
that objective, especially given the importance of
a judge’s position in the judicial system. On minimal impairment, assessing both the decision and
the sanction, the Court of Appeal held that while
the sanction was significant, it was targeted at
the manner in which Mr. Doré criticized Justice
Boilard, and did not prohibit the expression itself:

[21] La Cour d’appel du Québec a jugé qu’en raison
du statut et de la fonction des parties, Me Doré ne
pouvait raisonnablement s’attendre à ce que sa lettre
demeure confidentielle ou privée. La Cour d’appel a toutefois reconnu que la décision du Comité
de discipline contrevenait à l’al. 2b) mais, au terme
d’une analyse complète fondée sur l’article premier, a conclu que la lettre de Me Doré revêtait une
« importance limitée [. . .] par rapport aux valeurs
sous-jacentes à la liberté d’expression, soit la recherche de la vérité, la participation à la prise de décision
d’intérêt social et politique, la diversité des formes
d’enrichissement et d’épanouissement » (par. 36).
Soulignant l’importance de l’objectif de protection
du public, la Cour d’appel a considéré que la décision du Comité de discipline avait un lien rationnel
avec cet objectif en raison, notamment, de la position importante du juge dans le système judiciaire.
Concernant l’atteinte minimale, après examen de la
décision et de la sanction, la Cour d’appel a statué
que, bien que cette dernière fût sévère, elle visait la
manière dont Me Doré avait critiqué le juge Boilard,
sans en interdire l’expression elle-même :

[TRANSLATION] The impugned decision appears
to be measured and, in the present case, is a correct

La décision attaquée me semble mesurée et constitue,
en l’espèce, une application correcte de l’article 2.03
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application of section 2.03 of the Code of ethics. The
sanction is significant (suspension of the right to practice for twenty-one days). It also involves the stigma
attached to disciplinary guilt. It is not, however, unreasonable. In my view, it is a measured sanction of a
lawyer who has been found guilty of a serious ethical
offence. [para. 47]

d[u] Code de déontologie. La sanction est importante
(suspension du droit de pratique durant 21 jours). Elle
comporte également le stigmate attaché à la culpabilité
disciplinaire. Elle n’est toutefois pas déraisonnable.
Elle m’apparaît empreinte de retenue à l’égard d’un
avocat qui a commis une faute déontologique grave.
[par. 47]

It concluded by finding that the effects of the decision were proportionate to its objectives.

La Cour d’appel a conclu que la décision avait des
effets proportionnels aux objectifs qu’elle visait.

Analysis

Analyse

[22] Mr. Doré’s argument rests on his assertion
that the finding of a breach of the Code of ethics
violates the expressive rights protected by s. 2(b)
of the Charter. Because the 21-day suspension had
already been served when he was before the Court
of Appeal, he did not appeal the penalty. The reasonableness of its length, therefore, is not before us.

[22] Me Doré fonde sa thèse sur sa prétention
que le fait de conclure à une violation du Code
de déontologie enfreint la liberté d’expression
protégée par l’al. 2b) de la Charte. Puisque la
radiation avait déjà pris fin lorsqu’il a été entendu
par la Cour d’appel, Me Doré n’a pas interjeté
appel de la sanction. Nous n’avons donc pas à nous
prononcer sur le caractère raisonnable de sa durée.

[23] It is clear from the decisions of the Tribunal
and the reviewing courts in this case that there is
some confusion about the appropriate framework
to be applied in reviewing administrative decisions for compliance with Charter values. Some
courts have used the same s. 1 Oakes analysis used
for determining whether a law complies with the
Charter; others have used a classic judicial review
approach.

[23] Il ressort clairement des décisions du
Tribunal et des cours qui ont procédé à la révision
judiciaire en l’espèce qu’une certaine confusion
entoure la question du cadre d’analyse applicable
pour examiner la conformité des décisions administratives aux valeurs consacrées par la Charte.
Certaines cours de justice ont eu recours au cadre
d’analyse fondé sur l’article premier élaboré dans
Oakes, qui sert à juger de la conformité des lois à la
Charte, tandis que d’autres ont appliqué l’approche
classique de la révision judiciaire.

[24] It goes without saying that administrative
decision-makers must act consistently with the
values underlying the grant of discretion, including
Charter values (see Chamberlain v. Surrey School
District No. 36, 2002 SCC 86, [2002] 4 S.C.R.
710, at para. 71; Pinet v. St. Thomas Psychiatric
Hospital, 2004 SCC 21, [2004] 1 S.C.R. 528,
at paras. 19-23; and Ontario (Public Safety and
Security) v. Criminal Lawyers’ Association, 2010
SCC 23, [2010] 1 S.C.R. 815, at paras. 62-75). The
question then is what framework should be used to
scrutinize how those values were applied?

[24] Il va sans dire que les décideurs administratifs doivent agir de manière compatible avec
les valeurs sous-jacentes à l’octroi d’un pouvoir
discrétionnaire, y compris les valeurs consacrées
par la Charte (voir Chamberlain c. Surrey School
District No. 36, 2002 CSC 86, [2002] 4 R.C.S. 710,
par. 71; Pinet c. St. Thomas Psychiatric Hospital,
2004 CSC 21, [2004] 1 R.C.S. 528, par. 19-23; et
Ontario (Sûreté et Sécurité publique) c. Criminal
Lawyers’ Association, 2010 CSC 23, [2010] 1
R.C.S. 815, par. 62-75). La question est donc celle
de savoir quel cadre d’analyse il faut utiliser pour
examiner l’application de ces valeurs.

[25] In Slaight Communications Inc. v. Davidson,
[1989] 1 S.C.R. 1038, Lamer J., in his concurring

[25] Dans l’arrêt Slaight Communications Inc. c.
Davidson, [1989] 1 R.C.S. 1038, le juge Lamer a
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reasons, said that the Charter applied to a labour
adjudicator’s decision and used the s. 1 framework
developed in R. v. Oakes, [1986] 1 S.C.R. 103, to
determine if the decision complied with the Charter.
Writing for the majority, Dickson C.J. agreed with
Lamer J. that the Charter applied to administrative
decision-making. But while he applied the Oakes
framework, he notably and presciently observed
that “[t]he precise relationship between the traditional standard of administrative law review of patent
unreasonableness and the new constitutional standard of review will be worked out in future cases” (p.
1049 (emphasis added)).

affirmé, dans des motifs concordants, que la décision rendue par un arbitre du travail était assujettie
à la Charte. Il s’est, en outre, servi du cadre d’analyse fondé sur l’article premier élaboré dans Oakes
pour apprécier la conformité à la Charte de la sentence arbitrale en cause dans cette affaire. Au nom
des juges majoritaires de la Cour, le juge en chef
Dickson a jugé, comme le juge Lamer, que les décisions administratives étaient assujetties à la Charte.
Cela étant dit, tout en recourant au cadre d’analyse
établi dans Oakes, il a notamment souligné, faisant en cela preuve de prescience, que « [l]e rapport
précis entre la norme traditionnelle de contrôle,
en droit administratif, du caractère déraisonnable
manifeste et la nouvelle norme constitutionnelle de
contrôle va se dégager de la jurisprudence à venir »
(p. 1049 (je souligne)).

[26] Yet the approach taken in Slaight can only
be properly understood in its context. Importantly,
when Lamer J. held that discretionary administrative decisions implicating Charter values should
be reviewed under the Oakes analysis, he did so
in the context of the perceived inability of administrative law to deal with Charter infringements in
the exercise of discretion. This concern permeates
the reasons in Slaight. As Prof. Geneviève Cartier
has noted:

[26] Or, l’approche adoptée dans Slaight ne
peut être correctement interprétée que dans son
contexte. Fait important, c’est devant ce qui semblait être l’incapacité du droit administratif de traiter des violations de la Charte dans l’exercice d’un
pouvoir discrétionnaire que le juge Lamer a jugé
que les décisions administratives de nature discrétionnaire, mettant en cause les valeurs consacrées
par la Charte, devraient être révisées en appliquant le cadre d’analyse élaboré dans Oakes. Cette
conclusion imprègne l’ensemble des motifs formulés dans Slaight. Comme la professeure Geneviève
Cartier l’a souligné :

. . . while Lamer J thought the administrative law
standard was ill-suited to Charter challenges because
of its inability to inquire into the substance of discretionary decisions, Dickson CJ thought it was ill-suited
because of its inability to properly unravel the value
inquiries involved in any Charter litigation.

[TRADUCTION] . . . bien que, selon le juge Lamer,
la norme de droit administratif ne soit pas adaptée aux
contestations fondées sur la Charte, parce qu’elle ne
permet pas d’examiner à fond les décisions de nature
discrétionnaire, le juge en chef Dickson a estimé
qu’elle n’est pas adaptée parce qu’elle ne permet pas
de décortiquer adéquatement l’examen des valeurs que
comportent les litiges intéressant la Charte.

(“The Baker Effect: A New Interface Between the
Canadian Charter of Rights and Freedoms and
Administrative Law — The Case of Discretion”,
in David Dyzenhaus, ed., The Unity of Public Law
(2004), 61, at p. 68)

(« The Baker Effect : A New Interface Between
the Canadian Charter of Rights and Freedoms and
Administrative Law — The Case of Discretion »,
dans David Dyzenhaus, dir., The Unity of Public
Law (2004), 61, p. 68)

[27] The approach taken in Slaight attracted academic concern from administrative law scholars.

[27] L’approche adoptée dans l’arrêt Slaight a
suscité des préoccupations chez les universitaires
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Prof. John Evans argued that if courts were too
quick to bypass administrative law in favour of the
Charter, “a rich source of thought and experience
about law and government will be overlooked or
lost altogether” (“The Principles of Fundamental
Justice: The Constitution and the Common
Law” (1991), 29 Osgoode Hall L.J. 51, at p. 73).
Similarly, Prof. Cartier suggested that the Slaight
approach reduced the role of administrative law to
the “formal determination of jurisdiction on the
basis of statutory interpretation”, which prevented
the control of discretion with reference to “values”
and presented “an impoverished picture of administrative law” (pp. 68-69).

spécialisés en droit administratif. Le professeur John Evans a soutenu que si les tribunaux
étaient trop prompts à esquiver le droit administratif au profit d’analyses fondées sur la Charte,
[TRADUCTION] « une source précieuse de connaissances et d’expériences en matière de droit et
de gouvernance ne sera pas prise en compte ou
sera complètement perdue » (« The Principles of
Fundamental Justice : The Constitution and the
Common Law » (1991), 29 Osgoode Hall L.J.
51, p. 73). Dans le même ordre d’idées, la professeure Cartier a affirmé que l’approche préconisée
dans Slaight réduisait le rôle du droit administratif à [TRADUCTION] « déterminer la compétence de
façon formelle en fonction de l’interprétation des
lois », et que cela empêche la révision de l’exercice
du pouvoir discrétionnaire en ce qui concerne les
« valeurs » et donne « une image appauvrie du droit
administratif » (p. 68-69).

[28] The scope of the review of discretionary
administrative decisions that provided the backdrop for the decision in Slaight was altered by this
Court’s decision in Baker v. Canada (Minister of
Citizenship and Immigration), [1999] 2 S.C.R. 817,
at para. 65. In that case, L’Heureux-Dubé J. concluded that administrative decision-makers were
required to take into account fundamental Canadian
values, including those in the Charter, when exercising their discretion (Baker, at paras. 53-56).

[28] La portée de la révision des décisions administratives de nature discrétionnaire qui a servi de
toile de fond à la décision rendue dans Slaight a été
modifiée par la décision de la Cour dans l’affaire
Baker c. Canada (Ministre de la Citoyenneté et de
l’Immigration), [1999] 2 R.C.S. 817, par. 65. Dans
cet arrêt, la juge L’Heureux-Dubé a conclu que les
décideurs administratifs devaient tenir compte des
valeurs canadiennes fondamentales, notamment
celles consacrées par la Charte, lorsqu’ils exercent
leur pouvoir discrétionnaire (Baker, par. 53-56).

[29] Building on the decision in Canadian Union
of Public Employees, Local 963 v. New Brunswick
Liquor Corp., [1979] 2 S.C.R. 227 (“C.U.P.E.”),
Baker represented a further shift away from
Diceyan principles. By recognizing that administrative decision-makers are both bound by fundamental values and empowered to adjudicate
them, Baker ceded interpretive authority on those
issues to those decision-makers (David Dyzenhaus
and Evan Fox-Decent, “Rethinking the Process/
Substance Distinction: Baker v. Canada” (2001), 51
U.T.L.J. 193, at p. 240). This allows the Charter to
“nurture” administrative law, by emphasizing that
Charter values infuse the inquiry (Cartier, at pp.
75 and 86; see also Mary Liston, “Governments in
Miniature: The Rule of Law in the Administrative

[29] Fort de la décision rendue dans Syndicat
canadien de la Fonction publique, section locale
963 c. Société des alcools du Nouveau‑Brunswick,
[1979] 2 R.C.S. 227 (« S.C.F.P. »), l’arrêt Baker
s’est davantage écarté des principes énoncés par
Dicey. En reconnaissant que les décideurs administratifs sont à la fois liés par des valeurs fondamentales et habilités à statuer sur elles, Baker
leur a cédé le pouvoir d’interprétation quant à ces
questions (David Dyzenhaus et Evan Fox-Decent,
« Rethinking the Process/Substance Distinction :
Baker v. Canada » (2001), 51 U.T.L.J. 193, p.
240). La Charte peut ainsi [TRADUCTION] « favoriser le développement » du droit administratif
en mettant l’accent pour que les valeurs qu’elle
consacre infusent l’enquête (Cartier, p. 75 et 86;
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State”, in Colleen M. Flood and Lorne Sossin, eds.,
Administrative Law in Context (2008), 77, at p. 100;
Susan L. Gratton and Lorne Sossin, “In Search of
Coherence: The Charter and Administrative Law
under the McLachlin Court”, in David A. Wright
and Adam M. Dodek, eds., Public Law at the
McLachlin Court: The First Decade (2011), 145, at
pp. 157-58).

voir également Mary Liston, « Governments in
Miniature : The Rule of Law in the Administrative
State », dans Colleen M. Flood et Lorne Sossin,
dir., Administrative Law in Context (2008), 77, p.
100; Susan L. Gratton et Lorne Sossin, « In Search
of Coherence : The Charter and Administrative
Law under the McLachlin Court », dans David A.
Wright et Adam M. Dodek, dir., Public Law at the
McLachlin Court : The First Decade (2011), 145,
p. 157-58).

[30] When this is weighed together with this
Court’s subsequent decisions, we see a completely revised relationship between the Charter,
the courts, and administrative law than the one
first encountered in Slaight. In Dunsmuir v. New
Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190, the
Court held that judicial review should be guided by
a policy of deference, justified on the basis of legislative intent, respect for the specialized expertise
of administrative decision-makers, and recognition
that courts do not have a monopoly on adjudication in the administrative state (para. 49). And in
R. v. Conway, 2010 SCC 22, [2010] 1 S.C.R. 765,
at paras. 78-82, building on the development of the
jurisprudence, the Court found that administrative
tribunals with the power to decide questions of law
have the authority to apply the Charter and grant
Charter remedies that are linked to matters properly before them.

[30] Lorsque l’affirmation qui précède est appréciée au regard des décisions ultérieures de la Cour,
nous entrevoyons une relation entre la Charte,
les tribunaux et le droit administratif complètement différente de celle dont il a été question pour
la première fois dans Slaight. Dans Dunsmuir c.
Nouveau-Brunswick, 2008 CSC 9, [2008] 1 R.C.S.
190, la Cour a conclu que la révision judiciaire doit
être orientée par une politique de retenue justifiée
par le respect de la volonté du législateur, le respect de l’expertise spécialisée que possèdent les
décideurs administratifs et la reconnaissance que
les cours de justice n’ont pas le pouvoir exclusif
de statuer sur toutes les questions dans le domaine
administratif (par. 49). Dans R. c. Conway, 2010
CSC 22, [2010] 1 R.C.S. 765, par. 78-82, s’appuyant
sur l’évolution de la jurisprudence, la Cour a conclu
que les tribunaux administratifs dotés du pouvoir
de trancher des questions de droit ont le pouvoir
d’appliquer la Charte et d’accorder les réparations
qu’autorise cette dernière dans les affaires dont ils
sont régulièrement saisis.

[31] But, as predicted by Chief Justice Dickson,
this Court has explored different ways to review
the constitutionality of administrative decisions,
vacillating between the values-based approach in
Baker and the more formalistic template in Slaight.
The s. 1 Oakes approach suggested by Lamer J.,
was followed in Stoffman v. Vancouver General
Hospital, [1990] 3 S.C.R. 483; Dagenais v. Canadian
Broadcasting Corp., [1994] 3 S.C.R. 835; Ross v.
New Brunswick School District No. 15, [1996] 1
S.C.R. 825; Eldridge v. British Columbia (Attorney
General), [1997] 3 S.C.R. 624; Little Sisters Book
and Art Emporium v. Canada (Minister of Justice),
2000 SCC 69, [2000] 2 S.C.R. 1120; United States

[31] Cela étant dit, depuis, comme l’avait prédit
le juge en chef Dickson, notre Cour a exploré différentes méthodes d’examen de la constitutionnalité des décisions administratives. Elle a oscillé
entre, d’une part, l’approche fondée sur les valeurs
préconisées dans Baker et, d’autre part, le modèle
plus formaliste préconisé dans Slaight. L’approche
proposée par le juge Lamer dans Oakes et fondée
sur l’article premier a été suivie dans Stoffman c.
Vancouver General Hospital, [1990] 3 R.C.S. 483,
Dagenais c. Société Radio-Canada, [1994] 3 R.C.S.
835, Ross c. Conseil scolaire du district no 15 du
Nouveau-Brunswick, [1996] 1 R.C.S. 825, Eldridge
c. Colombie-Britannique (Procureur général),
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v. Burns, 2001 SCC 7, [2001] 1 S.C.R. 283; and R.
v. Mentuck, 2001 SCC 76, [2001] 3 S.C.R. 442.

[1997] 3 R.C.S. 624, Little Sisters Book and Art
Emporium c. Canada (Ministre de la Justice), 2000
CSC 69, [2000] 2 R.C.S. 1120, États-Unis c. Burns,
2001 CSC 7, [2001] 1 R.C.S. 283 et R. c. Mentuck,
2001 CSC 76, [2001] 3 R.C.S. 442.

[32] Other cases, and particularly recently, have
instead applied an administrative law/judicial
review analysis in assessing whether the decisionmaker took sufficient account of Charter values.
This approach is seen in Baker; Trinity Western
University v. British Columbia College of Teachers,
2001 SCC 31, [2001] 1 S.C.R. 772; Chamberlain;
Ahani v. Canada (Minister of Citizenship and
Immigration), 2002 SCC 2, [2002] 1 S.C.R. 72;
Pinet; Lake v. Canada (Minister of Justice), 2008
SCC 23, [2008] 1 S.C.R. 761; Canada (Prime
Minister) v. Khadr, 2010 SCC 3, [2010] 1 S.C.R.
44; Criminal Lawyers’ Association; and Németh
v. Canada (Justice), 2010 SCC 56, [2010] 3 S.C.R.
281.

[32] Dans d’autres affaires, plus particulièrement
des affaires récentes, c’est plutôt l’analyse droit
administratif/révision judiciaire qui a été effectuée
pour déterminer si le décideur a pris suffisamment
compte des valeurs consacrées par la Charte. C’est
cette approche qui a été privilégiée dans Baker,
Université Trinity Western c. British Columbia
College of Teachers, 2001 CSC 31, [2001] 1 R.C.S.
772, Chamberlain; Ahani c. Canada (Ministre de
la Citoyenneté et de l’Immigration), 2002 CSC
2, [2002] 1 R.C.S. 72, Pinet; Lake c. Canada
(Ministre de la Justice), 2008 CSC 23, [2008] 1
R.C.S. 761, Canada (Premier ministre) c. Khadr,
2010 CSC 3, [2010] 1 R.C.S. 44, Criminal Lawyers’
Association, et Németh c. Canada (Justice), 2010
CSC 56, [2010] 3 R.C.S. 281.

[33] The last decision of this Court to use the
full s. 1 Oakes approach to determine whether
the exercise of statutory discretion complied with
the Charter was Multani. The academic commentary that followed was consistently critical. In
brief, it generally argued that the use of a strict s. 1
analysis reduced administrative law to having a
formal role in controlling the exercise of discretion
(see Gratton and Sossin, at p. 157; David Mullan,
“Administrative Tribunals and Judicial Review of
Charter Issues after Multani” (2006), 21 N.J.C.L.
127; Stéphane Bernatchez, “Les rapports entre le
droit administratif et les droits et libertés: la révision judiciaire ou le contrôle constitutionnel?”
(2010), 55 McGill L.J. 641).

[33] C’est dans Multani que notre Cour a utilisé pour la dernière fois l’analyse intégrale fondée
sur l’article premier élaborée dans Oakes pour
juger de la conformité à la Charte de l’exercice
d’un pouvoir discrétionnaire conféré par la loi. La
doctrine qui a suivi a été uniformément critique.
En somme, les auteurs, pour la plupart, ont fait
valoir que le recours à une analyse fondée strictement sur l’art. 1 réduisait le droit administratif
à un rôle formel dans le contexte de la révision de
l’exercice du pouvoir discrétionnaire (voir Gratton
et Sossin, p. 157; David Mullan, « Administrative
Tribunals and Judicial Review of Charter Issues
after Multani » (2006), 21 R.N.D.C. 127; Stéphane
Bernatchez, « Les rapports entre le droit administratif et les droits et libertés : la révision judiciaire
ou le contrôle constitutionnel? » (2010), 55 R.D.
McGill 641).

[34] Since then, and largely as a result of the
revised administrative law template found in
Dunsmuir, this Court appears to have moved away
from Multani, leading to the suggestion that it may
have “decided to start from ground zero in building coherence in public law” (Gratton and Sossin,

[34] Depuis le prononcé de cet arrêt, et en grande
partie à cause de la révision du modèle d’analyse
des décisions administratives opérée par Dunsmuir,
notre Cour semble s’être écartée de Multani, ce
qui laisse croire qu’elle a peut-être [TRADUCTION]
« décidé de faire table rase avant d’établir une
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at p. 161). Today, the Court has two options for
reviewing discretionary administrative decisions
that implicate Charter values. The first is to adopt
the Oakes framework, developed for reviewing
laws for compliance with the Constitution. This
undoubtedly protects Charter rights, but it does so
at the risk of undermining a more robust conception
of administrative law. In the words of Prof. Evans,
if administrative law is bypassed for the Charter,
“a rich source of thought and experience about law
and government will be overlooked” (p. 73).

nouvelle cohérence en droit public » (Gratton et
Sossin, p. 161). Aujourd’hui, la Cour a deux options
quant à la révision des décisions administratives de
nature discrétionnaire qui soulèvent des questions
relatives aux valeurs consacrées par la Charte. La
première consiste à adopter le cadre d’analyse décrit
dans Oakes et élaboré pour examiner la constitutionnalité des lois. Cette approche protège indéniablement les droits visés par la Charte, mais elle
le fait au détriment d’une conception plus riche du
droit administratif. Comme l’exprime le professeur Evans, si les tribunaux étaient trop prompts à
esquiver le droit administratif au profit de la Charte,
[TRADUCTION] « une source précieuse de connaissances et d’expériences en matière de droit et de
gouvernance ne sera pas prise en compte ou sera
complètement perdue » (p. 73).

[35] The alternative is for the Court to embrace
a richer conception of administrative law, under
which discretion is exercised “in light of constitutional guarantees and the values they reflect”
(Multani, at para. 152, per LeBel J.). Under this
approach, it is unnecessary to retreat to a s. 1 Oakes
analysis in order to protect Charter values. Rather,
administrative decisions are always required to
consider fundamental values. The Charter simply
acts as “a reminder that some values are clearly
fundamental and . . . cannot be violated lightly”
(Cartier, at p. 86). The administrative law approach
also recognizes the legitimacy that this Court has
given to administrative decision-making in cases
such as Dunsmuir and Conway. These cases emphasize that administrative bodies are empowered, and
indeed required, to consider Charter values within
their scope of expertise. Integrating Charter values
into the administrative approach, and recognizing
the expertise of these decision-makers, opens “an
institutional dialogue about the appropriate use and
control of discretion, rather than the older command-and-control relationship” (Liston, at p. 100).

[35] En choisissant plutôt la seconde option, la
Cour donnerait son aval à cette conception plus
riche du droit administratif en vertu de laquelle le
pouvoir discrétionnaire est exercé « à l’aune des
garanties constitutionnelles et des valeurs que comportent celles-ci » (Multani, par. 152, le juge LeBel).
Cette approche n’exige pas de se rabattre sur l’analyse requise par l’article premier telle qu’elle a été
établie dans Oakes pour protéger les valeurs consacrées par la Charte; elle suppose plutôt que les décisions administratives prennent toujours en considération les valeurs fondamentales. La Charte n’agit
alors que comme [TRADUCTION] « un rappel que
certaines valeurs sont manifestement fondamentales
et [. . .] ne peuvent être violées à la légère » (Cartier,
p. 86). L’approche du droit administratif reconnaît,
en outre, la légitimité que la Cour a donnée à la
prise de décisions administratives dans des arrêts
tels Dunsmuir et Conway. Ces derniers soulignent
que les organismes administratifs ont le pouvoir, et
même le devoir, de tenir compte des valeurs consacrées par la Charte dans leur domaine d’expertise.
Intégrer ces valeurs dans l’approche qui préconise
l’application des règles de droit administratif et
reconnaître l’expertise des décideurs administratifs
instaure [TRADUCTION] « un dialogue institutionnel
quant à l’utilisation qui doit être faite du pouvoir discrétionnaire et quant à la révision appropriée de son
exercice plutôt que de faire appel à la relation plus
ancienne d’autorité et de contrôle » (Liston, p. 100).
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[36] As explained by Chief Justice McLachlin in
Alberta v. Hutterian Brethren of Wilson Colony,
2009 SCC 37, [2009] 2 S.C.R. 567, the approach
used when reviewing the constitutionality of a law
should be distinguished from the approach used for
reviewing an administrative decision that is said
to violate the rights of a particular individual (see
also Bernatchez). When Charter values are applied
to an individual administrative decision, they are
being applied in relation to a particular set of facts.
Dunsmuir tells us this should attract deference
(para. 53; see also Suresh v. Canada (Minister of
Citizenship and Immigration), 2002 SCC 1, [2002]
1 S.C.R. 3, at para. 39). When a particular “law”
is being assessed for Charter compliance, on the
other hand, we are dealing with principles of general application.

[36] Comme la juge en chef McLachlin l’a expliqué dans Alberta c. Hutterian Brethren of Wilson
Colony, 2009 CSC 37, [2009] 2 R.C.S. 567, l’examen de la constitutionnalité d’une loi doit être différent de la révision d’une décision administrative
qui est contestée parce qu’elle porterait atteinte
aux droits d’un individu en particulier (voir également Bernatchez). Lorsque les valeurs consacrées
par la Charte sont appliquées à une décision administrative particulière, elles sont appliquées relativement à un ensemble précis de faits. Dunsmuir
nous dit que la retenue s’impose dans un tel cas
(par. 53; voir aussi Suresh c. Canada (Ministre de
la Citoyenneté et de l’Immigration), 2002 CSC 1,
[2002] 1 R.C.S. 3, par. 39). Par contre, lorsqu’on
vérifie si une « loi » particulière respecte la Charte,
il est question de principes d’application générale.

[37] The more flexible administrative approach
to balancing Charter values is also more consistent
with the nature of discretionary decision-making.
Some of the aspects of the Oakes test are, in any
event, poorly suited to the review of discretionary decisions, whether of judges or administrative decision-makers. For instance, the requirement
under s. 1 that a limit be “prescribed by law” has
been held by this Court to apply to norms where
“their adoption is authorized by statute, they are
binding rules of general application, and they are
sufficiently accessible and precise to those to whom
they apply” (Greater Vancouver Transportation
Authority v. Canadian Federation of Students —
British Columbia Component, 2009 SCC 31,
[2009] 2 S.C.R. 295, at para. 53).

[37] L’approche plus souple du droit administratif pour mettre en balance les valeurs consacrées par la Charte est également plus compatible
avec la nature de la prise de décision qui découle
de l’exercice d’un pouvoir discrétionnaire. Quoi
qu’il en soit, certains aspects du test élaboré dans
Oakes conviennent peu à la révision des décisions
prises à la suite de l’exercice d’un pouvoir discrétionnaire, qu’elles aient été prises par des juges
ou par des décideurs administratifs. Par exemple,
la Cour a jugé que l’exigence de l’article premier
selon laquelle la restriction doit découler de l’application d’une « règle de droit » s’applique à des
normes dont l’« adoption est autorisée par une loi,
[des normes, en outre,] obligatoires et d’application générale et [. . .] suffisamment accessibles et
précis[es] pour ceux qui y sont assujettis. » (Greater
Vancouver Transportation Authority c. Fédération
canadienne des étudiantes et étudiants — Section
Colombie-Britannique, 2009 CSC 31, [2009] 2
R.C.S. 295, par. 53).

[38] Moreover, when exercising discretion under
a provision or statutory scheme whose constitutionality is not impugned, it is conceptually difficult to
see what the “pressing and substantial” objective
of a decision is, or who would have the burden of
defining and defending it.

[38] En outre, lorsqu’un décideur exerce le pouvoir discrétionnaire que lui confère une disposition législative ou un régime légal dont la constitutionnalité n’est pas contestée, il est difficile, d’un
point de vue conceptuel, d’imaginer ce qui pourrait
constituer l’objectif « urgent et réel » d’une décision ou de savoir qui devrait assumer le fardeau de
le définir et de le défendre.
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[39] This Court has already recognized the difficulty of applying the Oakes framework beyond
the context of reviewing a law or other rule of general application. This has been the case in applying Charter values to the common law, “where
there is no specific enactment that can be examined in terms of objective, rational connection,
least drastic means and proportionate effect” (Peter
W. Hogg, Constitutional Law of Canada (5th ed.
Supp.), vol. 2, at section 38.15). In R. v. Daviault,
[1994] 3 S.C.R. 63, for example, in assessing the
common law rule relating to establishing intent
under extreme intoxication, the Court held that
no Oakes analysis was required when reviewing
a common law rule for compliance with Charter
values:

[39] La Cour a déjà reconnu la difficulté que pose
l’application du cadre d’analyse formulé dans Oakes
au-delà du contexte de la révision d’une loi ou d’un
autre type de règles de droit d’application générale.
Le défi s’est posé lorsqu’il s’est agi d’appliquer les
valeurs protégées par la Charte à la common law
[TRADUCTION] « qui ne recèle aucun texte réglementaire qui puisse être examiné en terme d’objectif, de lien rationnel, d’atteinte minimale et d’effet
proportionnel » (Peter W. Hogg, Constitutional
Law of Canada (5e éd. suppl.), vol. 2, par. 38.15).
Dans R. c. Daviault, [1994] 3 R.C.S. 63, par exemple, la Cour devait évaluer la règle de common law
relative à l’établissement de l’existence de l’intention dans le cas d’une intoxication extrême. Elle
a conclu qu’il n’était pas nécessaire de procéder à
l’analyse prescrite par Oakes dans le contexte de la
révision d’une règle de common law pour s’assurer de sa conformité aux valeurs consacrées par la
Charte :

If a new common law rule could be enunciated which
would not interfere with an accused person’s right to
have control over the conduct of his or her defence, I
can see no conceptual problem with the Court’s simply
enunciating such a rule to take the place of the old rule,
without considering whether the old rule could nonetheless be upheld under s. 1 of the Charter. Given that the
common law rule was fashioned by judges and not by
Parliament or a legislature, judicial deference to elected
bodies is not an issue. If it is possible to reformulate a
common law rule so that it will not conflict with the
principles of fundamental justice, such a reformulation
should be undertaken. [pp. 93-94, citing R. v. Swain,
[1991] 1 S.C.R. 933, at p. 978.]

S’il est possible d’énoncer une nouvelle règle de
common law qui ne contrevienne pas au droit de l’accusé
de contrôler la conduite de sa défense, je n’ai aucune
difficulté à imaginer que la Cour puisse simplement la
formuler, en remplacement de l’ancienne, sans chercher
à savoir si l’ancienne règle pourrait néanmoins être
maintenue en vertu de l’article premier de la Charte. Vu
que la règle de common law a été créée par des juges et
non par le législateur, l’égard que les tribunaux doivent
avoir envers les organismes élus n’est pas en cause. S’il
est possible de reformuler une règle de common law de
façon qu’elle ne s’oppose pas aux principes de justice
fondamentale, il faudrait le faire. [p. 93-94, citant R. c.
Swain, [1991] 1 R.C.S. 933, p. 978.]

[40] In Hill v. Church of Scientology of Toronto,
[1995] 2 S.C.R. 1130, this Court explicitly rejected
the use of the s. 1 Oakes framework in developing the common law of defamation for two reasons. First, when interpreting a common law rule,
there is no violation of a Charter right, but a conflict between principles, so “the balancing must
be more flexible than the traditional s. 1 analysis”,
with Charter values providing the guidelines for
any modification to the common law (para. 97).
Second, the Court noted that “the division of onus
which normally operates in a Charter challenge”
was not appropriate for private litigation under the
common law, as the party seeking to change the

[40] Dans Hill c. Église de scientologie de
Toronto, [1995] 2 R.C.S. 1130, la Cour a explicitement rejeté, pour deux raisons, l’utilisation du
cadre d’analyse formulé dans Oakes lorsqu’il s’est
agi d’élaborer la common law en matière de diffamation. Premièrement, quand il est question d’interpréter une règle de common law, il n’y a pas de
violation d’un droit visé par la Charte, mais plutôt
un conflit entre deux principes, de sorte que, d’une
part, « la pondération doit être plus souple que
l’analyse traditionnelle effectuée en vertu de l’article premier » et que, d’autre part, les valeurs consacrées par la Charte offrent alors des lignes directrices quant à toute modification de la common law
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common law should not be allowed to benefit from
a reverse onus (para. 98). As a result, the Court
went on to “consider the common law of defamation in light of the values underlying the Charter”
(para. 99). And in Grant v. Torstar Corp., 2009
SCC 61, [2009] 3 S.C.R. 640, the Court relied on
Charter values in introducing the new defence of
responsible communication on matters of public
interest to the law of defamation, without engaging
in an Oakes analysis.

(par. 97). Deuxièmement, la Cour a souligné que
« le partage habituel du fardeau dans [une] contestation [. . .] fondée sur la Charte » ne convenait
pas pour un litige privé en common law puisque
la partie qui cherche à faire modifier la common
law ne devrait pas pouvoir profiter d’un renversement du fardeau de la preuve (par. 98). La Cour a
donc examiné « la common law de la diffamation
à la lumière des valeurs de la Charte » (par. 99).
De plus, dans Grant c. Torstar Corp., 2009 CSC
61, [2009] 3 R.C.S. 640, la Cour s’est fondée sur
les valeurs consacrées par la Charte pour introduire dans le droit relatif à la diffamation le nouveau moyen de défense de communication responsable concernant des questions d’intérêt public, et
ce, sans faire intervenir l’analyse élaborée dans
Oakes.

[41] A further example is found in R.W.D.S.U.,
Local 558 v. Pepsi-Cola Canada Beverages (West)
Ltd., 2002 SCC 8, [2002] 1 S.C.R. 156, where the
Court dealt with the common law of secondary
picketing. After concluding that freedom of expression was engaged, the Court did not embark on an
Oakes analysis. Instead, it found that the appropriate question was “which approach [to regulating
secondary picketing] best balances the interests at
stake in a way that conforms to the fundamental
values reflected in the Charter?” (para. 65).

[41] L’arrêt S.D.G.M.R., section locale 558 c.
Pepsi-Cola Canada Beverages (West) Ltd., 2002
CSC 8, [2002] 1 R.C.S. 156, est un autre exemple
de décision allant en ce sens. Il s’agit de l’affaire
où la Cour a traité de la notion de common law de
piquetage secondaire. Or, après avoir conclu que la
liberté d’expression était en jeu, elle n’a pas procédé à l’analyse décrite dans Oakes. Elle a plutôt
conclu que la question qu’il fallait se poser était
celle de savoir quelle est « l’approche [pour régir
le piquetage secondaire] qui pondère le mieux
les intérêts en jeu, d’une façon conforme aux
valeurs fondamentales reflétées dans la Charte »
(par. 65).

[42] Though each of these cases engaged Charter
values, the Court did not see the Oakes test as the
vehicle for balancing whether those values were
taken into sufficient account. The same is true,
it seems to me, in the administrative law context,
where decision-makers are called upon to exercise their statutory discretion in accordance with
Charter protections.

[42] Ainsi, même si toutes ces causes mettaient
en jeu des valeurs consacrées par la Charte, la
Cour n’a pas jugé bon d’utiliser le test élaboré dans
Oakes pour décider si ces valeurs avaient été suffisamment prises en compte. Il en va de même, à
mon avis, dans le contexte du droit administratif,
où les décideurs sont appelés à exercer le pouvoir
discrétionnaire que leur confère la loi en s’assurant
de protéger les droits visés par la Charte.

[43] What is the impact of this approach on the
standard of review that applies when assessing
the compliance of an administrative decision with
Charter values? There is no doubt that when a tribunal is determining the constitutionality of a law,

[43] Quel est l’effet de cette approche sur la norme
de révision applicable à l’appréciation de la conformité d’une décision administrative aux valeurs
consacrées par la Charte? Il ne fait aucun doute
que la décision d’un tribunal administratif au sujet
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the standard of review is correctness (Dunsmuir, at
para. 58). It is not at all clear to me, however, based
on this Court’s jurisprudence, that correctness
should be used to determine whether an administrative decision-maker has taken sufficient account
of Charter values in making a discretionary decision.

de la constitutionnalité d’une loi s’examine suivant
la norme de la décision correcte (Dunsmuir, par.
58). Cela étant dit, compte tenu de la jurisprudence
de la Cour, il n’est pas du tout clair, selon moi, que
c’est cette norme qu’il faut appliquer pour déterminer si un décideur administratif a suffisamment
tenu compte des valeurs consacrées par la Charte
en rendant une décision à la suite de l’exercice d’un
pouvoir discrétionnaire.

[44] This Court elaborated on the applicable
standard of review to legal disciplinary panels in
the pre-Dunsmuir decision of Law Society of New
Brunswick v. Ryan, 2003 SCC 20, [2003] 1 S.C.R.
247, where Iacobucci J. adopted a reasonableness
standard in reviewing a sanction imposed for professional misconduct:

[44] La Cour a approfondi la question de la norme
de contrôle applicable aux décisions d’organismes
disciplinaires dans l’arrêt Barreau du NouveauBrunswick c. Ryan, 2003 CSC 20, [2003] 1 R.C.S.
247, antérieur à Dunsmuir, et le juge Iacobucci y
a retenu la norme de la décision raisonnable pour
l’examen de la sanction infligée à l’égard d’une
faute professionnelle :

Although there is a statutory appeal from decisions of the Discipline Committee, the expertise of
the Committee, the purpose of its enabling statute,
and the nature of the question in dispute all suggest a
more deferential standard of review than correctness.
These factors suggest that the legislator intended that
the Discipline Committee of the self-regulating Law
Society should be a specialized body with the primary
responsibility to promote the objectives of the Act by
overseeing professional discipline and, where necessary, selecting appropriate sanctions. In looking at
all the factors as discussed in the foregoing analysis,
I conclude that the appropriate standard is reasonableness simpliciter. Thus, on the question of the appropriate sanction for professional misconduct, the Court of
Appeal should not substitute its own view of the “correct” answer but may intervene only if the decision is
shown to be unreasonable. [Emphasis added; para. 42.]

Bien que la loi prévoie un droit d’appel des décisions
du comité de discipline, l’expertise du comité, l’objet
de sa loi habilitante et la nature de la question en litige
militent tous en faveur d’un degré plus élevé de déférence
que la norme de la décision correcte. Ces facteurs
indiquent que le législateur voulait que le comité de
discipline du barreau autonome soit un organisme
spécialisé ayant comme responsabilité primordiale la
promotion des objectifs de la Loi par la surveillance
disciplinaire de la profession et, au besoin, le choix de
sanctions appropriées. Compte tenu de l’ensemble des
facteurs pris en compte dans l’analyse qui précède,
je conclus que la norme appropriée est celle de la
décision raisonnable simpliciter. Par conséquent, sur la
question de la sanction appropriée pour le manquement
professionnel, la Cour d’appel ne devrait pas substituer
sa propre opinion quant à la réponse « correcte » et ne
peut intervenir que s’il est démontré que la décision est
déraisonnable. [Je souligne; par. 42.]

[45] It seems to me that applying the Dunsmuir
principles results in reasonableness remaining the
applicable review standard for disciplinary panels.
The issue then is whether this standard should be
different when what is assessed is the disciplinary
body’s application of Charter protections in the
exercise of its discretion. In my view, the fact that
Charter interests are implicated does not argue for
a different standard.

[45] Je suis d’avis que, si on applique les
principes établis dans Dunsmuir, la norme de la
décision raisonnable reste celle à laquelle il faut
recourir pour réviser les décisions des comités de
discipline. Il s’agit donc de se demander si c’est
une norme différente dont les tribunaux doivent se
servir lorsque l’analyse porte sur l’application par
l’organisme disciplinaire des garanties visées par la
Charte dans l’exercice du pouvoir discrétionnaire
qui lui est conféré. À mon avis, il n’y a pas lieu
d’appliquer une norme différente du fait que la
Charte est en cause.
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[46] The starting point is the expertise of the
tribunals in connection with their home statutes.
Citing Prof. David Mullan, Dunsmuir confirmed
the importance of recognizing that

[46] Le premier point à considérer est l’expertise
des tribunaux administratifs concernant leur loi
constitutive. L’arrêt Dunsmuir, citant le professeur
David Mullan, a confirmé qu’il importait de reconnaître que

those working day to day in the implementation of frequently complex administrative schemes have or will
develop a considerable degree of expertise or field sensitivity to the imperatives and nuances of the legislative
regime . . . .

[TRADUCTION] les personnes qui se consacrent quotidiennement à l’application de régimes administratifs
souvent complexes possèdent ou acquièrent une grande
connaissance ou sensibilité à l’égard des impératifs et
des subtilités des régimes législatifs en cause . . .

(para. 49, citing “Establishing the Standard of
Review: The Struggle for Complexity?” (2004), 17
C.J.A.L.P. 59, at p. 93.)

(par. 49, citant « Establishing the Standard of
Review: The Struggle for Complexity? » (2004), 17
C.J.A.L.P. 59, p. 93.)

And, as Prof. Evans has noted, the “reasons for
judicial restraint in reviewing agencies’ decisions
on matters in which their expertise is relevant do
not lose their cogency simply because the question
in issue also has a constitutional dimension” (p. 81).

Comme le professeur Evans l’a souligné, les
[TRADUCTION] « motifs invoqués pour faire montre
de retenue dans le cadre de l’examen des décisions
d’organismes relatives à leur champ d’expertise ne
perdent pas leur bien-fondé du seul fait que la question en litige comporte également une dimension
constitutionnelle » (p. 81).

[47] An administrative decision-maker exercising a discretionary power under his or her home
statute, has, by virtue of expertise and specialization, particular familiarity with the competing considerations at play in weighing Charter values. As
the Court explained in Douglas/Kwantlen Faculty
Assn. v. Douglas College, [1990] 3 S.C.R. 570,
adopting the observations of Prof. Danielle Pinard:

[47] Le décideur administratif exerçant un pouvoir discrétionnaire en vertu de sa loi constitutive
est, de par son expertise et sa spécialisation, particulièrement au fait des considérations opposées
en jeu dans la mise en balance des valeurs consacrées par la Charte. Comme la Cour l’a expliqué
en faisant siens les commentaires de la professeure
Danielle Pinard dans Douglas/Kwantlen Faculty
Assn. c. Douglas College, [1990] 3 R.C.S. 570 :

[TRANSLATION] . . . administrative tribunals have the
skills, expertise and knowledge in a particular area
which can with advantage be used to ensure the primacy of the Constitution. Their privileged situation as
regards the appreciation of the relevant facts enables
them to develop a functional approach to rights and
freedoms as well as to general constitutional precepts.

. . . les tribunaux administratifs possèdent une compétence, une expertise et une connaissance d’un milieu
particulier qu’ils pourraient avantageusement mettre
au service de la mise en œuvre de la primauté de la
Constitution. Leur position privilégiée quant à l’appréhension des faits pertinents leur permet d’élaborer une
approche fonctionnelle des droits et libertés tout comme
des préceptes constitutionnels généraux.

(p. 605, citing “Le pouvoir des tribunaux administratifs québécois de refuser de donner effet à des
textes qu’ils jugent inconstitutionnels” (1987-88),
McGill L.J. 170, at pp. 173-74.)

(p. 605, citant « Le pouvoir des tribunaux administratifs québécois de refuser de donner effet à des
textes qu’ils jugent inconstitutionnels » (1987-88),
R.D. McGill 170, p. 173-74.)

[48] This case, among others, reflected the
increasing recognition by this Court of the distinct
advantage that administrative bodies have in applying the Charter to a specific set of facts and in the

[48] Cette cause, entre autres, a illustré que la
Cour reconnaît de plus en plus la position privilégiée qu’occupent les tribunaux administratifs en
matière d’application de la Charte à un ensemble

2012 SCC 12 (CanLII)

422

DORÉ

c.

BARREAU DU QUÉBEC

La juge Abella

423

context of their enabling legislation (see Conway,
at paras. 79-80). As Major J. noted in dissent in
Mooring v. Canada (National Parole Board),
[1996] 1 S.C.R. 75, tailoring the Charter to a specific situation “is more suited to a tribunal’s special
role in determining rights on a case by case basis in
the tribunal’s area of expertise” (para. 64; see also
C.U.P.E., at pp. 235-36).

particulier de faits dans le contexte de leur loi habilitante (voir Conway, par. 79-80). Comme le juge
Major l’a signalé dans les motifs dissidents qu’il
a signés dans Mooring c. Canada (Commission
nationale des libérations conditionnelles), [1996] 1
R.C.S. 75, leur « fonction particulière de détermination des droits au cas par cas dans leur domaine
de spécialisation placerait même plutôt les tribunaux administratifs en meilleure position » pour
appliquer la Charte à une situation donnée (par. 64;
voir aussi S.C.F.P., p. 235-236).

[49] These principles led the Court to apply a
reasonableness standard in Chamberlain, where
McLachlin C.J. found that a school board had
acted unreasonably in refusing to approve the use
of books depicting same-sex parented families. She
held that the board had failed to respect the “values
of accommodation, tolerance and respect for diversity” which were incorporated into its enabling legislation and “reflected in our Constitution’s commitment to equality and minority rights” (para. 21).
Similarly, in Pinet, Binnie J. used a reasonableness
standard to review, for compliance with s. 7 of the
Charter, a decision of the Ontario Review Board
to return the appellant to a maximum security hospital, observing that a reasonableness review best
reflected “the expertise of the members appointed
to Review Boards” (para. 22). The purpose of the
exercise was to determine whether the decision
was “the least onerous and least restrictive” of the
liberty interests of the appellant while considering “public safety, the mental condition and other
needs of the individual concerned, and his or her
potential reintegration into society” (paras. 19 and
23). In Pinet, the test was laid out in the statute,
but Binnie J. made it clear that the emphasis on
the least infringing decision was a constitutional
requirement.

[49] Ces principes ont amené la Cour à appliquer la norme de la décision raisonnable dans
Chamberlain, où la juge en chef McLachlin a
conclu que le refus d’un conseil scolaire d’approuver l’utilisation de manuels présentant des familles
homoparentales était déraisonnable. Elle a jugé que
le conseil n’avait pas respecté les « valeurs d’accommodement, de tolérance et de respect de la
diversité » qui sont incorporées dans sa loi habilitante et qui « se traduisent par la protection constitutionnelle du droit à l’égalité et des droits des
minorités » (par. 21). De même, dans Pinet, le juge
Binnie a appliqué la norme de la décision raisonnable à l’examen de la conformité à l’art. 7 de la
Charte de la décision de la Commission ontarienne
d’examen de renvoyer l’appelant dans un hôpital
à sécurité maximum, en signalant que c’est cette
norme qui tient le mieux compte de « l’expertise
des membres des commissions d’examen » (par.
22). Il s’agissait de juger si la décision était « [la]
moins sévèr[e] et [la] moins privativ[e] » pour la
liberté de l’appelant tout en tenant compte de « la
sécurité du public, de l’état mental de l’individu
en cause et de ses besoins, notamment sa réinsertion sociale éventuelle » (par. 19 et 23). Dans cette
affaire, le critère était énoncé dans la loi, mais le
juge Binnie a exposé clairement que la recherche
de la décision la moins attentatoire était une exigence constitutionnelle.

[50] In Lake, where the Court was reviewing the
Minister’s decision to surrender a Canadian citizen for extradition, implicating ss. 6(1) and 7 of
the Charter, the Court again applied a reasonableness standard. LeBel J. held that deference is owed
to the Minister’s decision, as the Minister is closer

[50] L’affaire Lake portait sur la révision d’une
décision ministérielle d’extradition visant un
citoyen canadien et faisant intervenir le par. 6(1) et
l’art. 7 de la Charte. Là encore, la Cour a appliqué
la norme de la décision raisonnable. Le juge LeBel
a déclaré qu’il y a lieu, en raison de l’expertise du
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to the relevant facts required to balance competing
considerations and benefits from expertise:

ministre et de sa proximité avec les faits pertinents,
de déférer aux décisions de ce dernier pour la mise
en balance des considérations opposées en jeu :

This Court has repeatedly affirmed that deference
is owed to the Minister’s decision whether to order surrender once a fugitive has been committed for extradition. The issue in the case at bar concerns the standard
to be applied in reviewing the Minister’s assessment of
a fugitive’s Charter rights. Reasonableness is the appropriate standard of review for the Minister’s decision,
regardless of whether the fugitive argues that extradition would infringe his or her rights under the Charter.
As is evident from this Court’s jurisprudence, to ensure
compliance with the Charter in the extradition context,
the Minister must balance competing considerations,
and where many such considerations are concerned,
the Minister has superior expertise. The assertion that
interference with the Minister’s decision will be limited to exceptional cases of “real substance” reflects
the breadth of the Minister’s discretion; the decision
should not be interfered with unless it is unreasonable
(Schmidt [Canada v. Schmidt, [1987] 1 S.C.R. 500])
(for comments on the standards of correctness and reasonableness, see Dunsmuir v. New Brunswick, [2008] 1
S.C.R. 190, 2008 SCC 9). [Emphasis added; para. 34.]

Notre Cour a confirmé à maintes reprises que la
déférence s’imposait à l’endroit de la décision du ministre de prendre ou non un arrêté d’extradition une fois
le fugitif incarcéré. Elle doit aujourd’hui déterminer
quelle norme de contrôle judiciaire s’applique à l’appréciation ministérielle des droits constitutionnels du
fugitif. Cette norme demeure celle de la raisonnabilité,
même lorsque le fugitif fait valoir que l’extradition porterait atteinte à ses droits constitutionnels. Il ressort
de la jurisprudence de notre Cour que pour assurer le
respect de la Charte dans le contexte d’une demande
d’extradition, le ministre doit tenir compte de considérations opposées et possède à l’égard de bon nombre
de celles-ci une plus grande expertise. L’affirmation
selon laquelle les tribunaux n’interviendront que dans
les cas exceptionnels où cela « s’impose réellement »
traduit bien la portée du pouvoir discrétionnaire du
ministre. La décision ne doit en effet être modifiée que
si elle est déraisonnable (Schmidt [Canada c. Schmidt,
[1987] 1 R.C.S. 500]) (voir l’analyse de la norme de la
décision correcte et de la norme de la décision raisonnable dans l’arrêt Dunsmuir c. Nouveau-Brunswick,
[2008] 1 R.C.S. 190, 2008 CSC 9. [Je souligne;
par. 34.]

[51] The alternative — adopting a correctness review in every case that implicates Charter
values — will, as Prof. Mullan noted, essentially
lead to courts “retrying” a range of administrative
decisions that would otherwise be subjected to a
reasonableness standard:

[51] Comme le signale le professeur Mullan,
l’autre solution — soit celle qui consiste à appliquer la norme de la décision correcte chaque fois
que des valeurs consacrées par la Charte sont en
cause — aurait essentiellement pour effet que des
décisions administratives qui auraient autrement
été révisées suivant la norme de la décision raisonnable seraient « jugées à nouveau » :

If correctness review becomes the order of the day in all
Charter contexts, including the determination of factual issues and the application of the law to those facts,
then what in effect can occur is that the courts will
perforce assume the role of a de novo appellate body
from all tribunals the task of which is to make decisions that of necessity have an impact on Charter rights
and freedoms: Review Boards, Parole Boards, prison
disciplinary tribunals, child welfare authorities, and the
like. Whether that kind of judicial micro-managing of
aspects of the administrative process should take place
is a highly problematic question. [Emphasis added;
p. 145.]

[TRADUCTION] Si tous les contextes relatifs à la Charte
devaient commander l’examen de la justesse de la décision, même en ce qui concerne les questions de fait et
l’application du droit aux conclusions de fait, cela pourrait avoir pour effet de conférer aux tribunaux judiciaires le rôle de cours d’appel de novo à l’égard de tous
les tribunaux administratifs appelés à rendre des décisions qui toucheront immanquablement des droits ou
libertés garantis par la Charte, tels les commissions de
révision ou de libération conditionnelle, les comités de
discipline de pénitenciers, les autorités de protection de
l’enfance, etc. L’opportunité d’un tel interventionnisme
judiciaire dans ces divers aspects du processus administratif est une question très délicate. [Je souligne;
p. 145.]
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[52] So our choice is between saying that every
time a party argues that Charter values are implicated on judicial review, a reasonableness review
is transformed into a correctness one, or saying
that while both tribunals and courts can interpret
the Charter, the administrative decision-maker has
the necessary specialized expertise and discretionary power in the area where the Charter values are
being balanced.

[52] Donc, nous avons le choix entre, d’une part,
affirmer que, chaque fois qu’une partie prétend que
des valeurs consacrées par la Charte sont en cause
dans le cadre d’une révision judiciaire, un examen
suivant la norme de la décision correcte doit se substituer à celui suivant la norme de la décision raisonnable ou, d’autre part, affirmer que, bien que les
tribunaux et les cours de justice puissent interpréter
la Charte, le décideur administratif possède l’expertise particulière exigée et le pouvoir discrétionnaire voulu dans le domaine où les valeurs consacrées par la Charte sont mises en balance.

[53] The decisions of legal disciplinary bodies
offer a good example of the problem of applying
a correctness review whenever Charter values are
implicated. Most breaches of art. 2.03 of the Code
of ethics calling for “objectivity, moderation and
dignity”, necessarily engage the expressive rights
of lawyers. That would mean that most exercises of
disciplinary discretion under this provision would
be transformed from the usual reasonableness
review to one for correctness.

[53] Les décisions d’organismes disciplinaires
qui œuvrent relativement aux professions juridiques fournissent un bon exemple des problèmes
que pose la révision judiciaire suivant la norme
de la décision correcte dès lors que des valeurs
consacrées par la Charte sont en cause. Le droit
à la liberté d’expression des avocats est nécessairement en jeu dans la plupart des contraventions à
l’art. 2.03 du Code de déontologie, qui exige que
les avocats aient une conduite empreinte « d’objectivité, de modération et de dignité ». Il s’ensuit que
la révision du caractère raisonnable normalement
effectuée à l’égard de la plupart des décisions disciplinaires discrétionnaires fondées sur cette disposition deviendrait un contrôle de la justesse.

[54] Nevertheless, as McLachlin C.J. noted in
Catalyst, “reasonableness must be assessed in the
context of the particular type of decision making
involved and all relevant factors. It is an essentially
contextual inquiry” (para. 18). Deference is still
justified on the basis of the decision-maker’s expertise and its proximity to the facts of the case. Even
where Charter values are involved, the administrative decision-maker will generally be in the
best position to consider the impact of the relevant
Charter values on the specific facts of the case. But
both decision-makers and reviewing courts must
remain conscious of the fundamental importance
of Charter values in the analysis.

[54] Quoi qu’il en soit, comme la juge en chef
McLachlin l’a souligné dans Catalyst, « le caractère raisonnable de la décision s’apprécie dans le
contexte du type particulier de processus décisionnel en cause et de l’ensemble des facteurs
pertinents. Il s’agit essentiellement d’une analyse
contextuelle » (par. 18). Il continue donc à être justifié de faire preuve de déférence à l’endroit du décideur administratif compte tenu de son expertise et
de sa proximité aux faits de la cause puisque, même
quand les valeurs consacrées par la Charte sont en
jeu, il sera généralement le mieux placé pour juger
de l’incidence des valeurs pertinentes de ce type au
regard des faits précis de l’affaire. Cela étant dit,
tant les décideurs que les tribunaux qui procèdent
à la révision de leurs décisions doivent analyser les
questions qui leur sont soumises en gardant à l’esprit l’importance fondamentale des valeurs consacrées par la Charte.
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[55] How then does an administrative decisionmaker apply Charter values in the exercise of statutory discretion? He or she balances the Charter
values with the statutory objectives. In effecting
this balancing, the decision-maker should first consider the statutory objectives. In Lake, for instance,
the importance of Canada’s international obligations, its relationships with foreign governments,
and the investigation, prosecution and suppression of international crime justified the prima facie
infringement of mobility rights under s. 6(1) (para.
27). In Pinet, the twin goals of public safety and
fair treatment grounded the assessment of whether
an infringement of an individual’s liberty interest
was justified (para. 19).

[55] Comment un décideur administratif applique-t-il donc les valeurs consacrées par la Charte
dans l’exercice d’un pouvoir discrétionnaire que lui
confère la loi? Il ou elle met en balance ces valeurs
et les objectifs de la loi. Lorsqu’il procède à cette
mise en balance, le décideur doit d’abord se pencher sur les objectifs en question. Dans Lake, par
exemple, l’importance des obligations internationales du Canada, ses relations avec les gouvernements étrangers ainsi que l’enquête, la poursuite
et la répression du crime à l’échelle internationale
justifiait, prima facie, la violation de la liberté de
circulation visée au par. 6(1) (par. 27). Dans Pinet,
c’est le double objectif de protection de la sécurité
du public et de traitement équitable qui a fondé
l’évaluation de la violation du droit à la liberté pour
déterminer si elle était justifiée (par. 19).

[56] Then the decision-maker should ask how
the Charter value at issue will best be protected
in view of the statutory objectives. This is at the
core of the proportionality exercise, and requires
the decision-maker to balance the severity of the
interference of the Charter protection with the
statutory objectives. This is where the role of judicial review for reasonableness aligns with the one
applied in the Oakes context. As this Court recognized in RJR-MacDonald Inc. v. Canada (Attorney
General), [1995] 3 S.C.R. 199, at para. 160, “courts
must accord some leeway to the legislator” in the
Charter balancing exercise, and the proportionality
test will be satisfied if the measure “falls within a
range of reasonable alternatives”. The same is true
in the context of a review of an administrative decision for reasonableness, where decision-makers are
entitled to a measure of deference so long as the
decision, in the words of Dunsmuir, “falls within a
range of possible, acceptable outcomes” (para. 47).

[56] Ensuite, le décideur doit se demander comment protéger au mieux la valeur en jeu consacrée
par la Charte compte tenu des objectifs visés par
la loi. Cette réflexion constitue l’essence même
de l’analyse de la proportionnalité et exige que le
décideur mette en balance la gravité de l’atteinte
à la valeur protégée par la Charte, d’une part,
et les objectifs que vise la loi, d’autre part. C’est
à cette étape que le rôle de la révision judiciaire
visant à juger du caractère raisonnable de la décision s’apparente à celui de l’analyse effectuée dans
le contexte de l’application du test de l’arrêt Oakes.
Comme la Cour l’a reconnu dans RJR-MacDonald
Inc. c. Canada (Procureur général), [1995] 3
R.C.S. 199, par. 160, « les tribunaux doivent accorder une certaine latitude au législateur » lorsqu’ils
procèdent à une mise en balance au regard de la
Charte et il sera satisfait au test de proportionnalité
si la mesure « se situe à l’intérieur d’une gamme de
mesures raisonnables ». Il en est de même dans le
contexte de la révision d’une décision administrative pour en évaluer le caractère raisonnable où il
convient de faire preuve d’une certaine déférence à
l’endroit des décideurs à condition que la décision,
comme l’affirme la Cour dans Dunsmuir, « [appartienne] aux issues possibles acceptables » (par. 47).

[57] On judicial review, the question becomes
whether, in assessing the impact of the relevant
Charter protection and given the nature of the

[57] Dans le contexte d’une révision judiciaire,
il s’agit donc de déterminer si — en évaluant l’incidence de la protection pertinente offerte par la

2012 SCC 12 (CanLII)

426

DORÉ

c.

BARREAU DU QUÉBEC

La juge Abella

427

decision and the statutory and factual contexts,
the decision reflects a proportionate balancing of
the Charter protections at play. As LeBel J. noted
in Multani, when a court is faced with reviewing
an administrative decision that implicates Charter
rights, “[t]he issue becomes one of proportionality”
(para. 155), and calls for integrating the spirit of
s. 1 into judicial review. Though this judicial review
is conducted within the administrative framework,
there is nonetheless conceptual harmony between a
reasonableness review and the Oakes framework,
since both contemplate giving a “margin of appreciation”, or deference, to administrative and legislative bodies in balancing Charter values against
broader objectives.

Charte et compte tenu de la nature de la décision
et des contextes légal et factuel — la décision est
le fruit d’une mise en balance proportionnée des
droits en cause protégés par la Charte. Comme le
juge LeBel l’a souligné dans Multani, lorsqu’une
cour est appelée à réviser une décision administrative qui met en jeu les droits protégés par la Charte,
« [l]a question se réduit à un problème de proportionnalité » (par. 155) et requiert d’intégrer l’esprit de l’article premier dans la révision judiciaire.
Même si cette révision judiciaire est menée selon
le cadre d’analyse du droit administratif, il existe
néanmoins une harmonie conceptuelle entre l’examen du caractère raisonnable et le cadre d’analyse
préconisé dans Oakes puisque les deux démarches supposent de donner une « marge d’appréciation » aux organes administratifs ou législatifs
ou de faire preuve de déférence à leur égard lors
de la mise en balance des valeurs consacrées par
la Charte, d’une part, et les objectifs plus larges,
d’autre part.

[58] If, in exercising its statutory discretion, the
decision-maker has properly balanced the relevant
Charter value with the statutory objectives, the
decision will be found to be reasonable.

[58] Si, en exerçant son pouvoir discrétionnaire,
le décideur a correctement mis en balance la valeur
pertinente consacrée par la Charte et les objectifs
visés par la loi, sa décision sera jugée raisonnable.

Application

Application

[59] The Charter value at issue in this appeal
is expression, and, specifically, how it should be
applied in the context of a lawyer’s professional
duties.

[59] En l’espèce, la valeur en jeu consacrée par
la Charte est la liberté d’expression et la question à
trancher est, plus précisément, celle de savoir comment cette liberté devrait pouvoir s’exercer dans le
contexte des obligations professionnelles de l’avocat.

[60] At the relevant time, art. 2.03 of the Code of
ethics (now modified as art. 2.00.01, O.C. 351-2004,
(2004) 136 G.O. II, 1272) stated that “[t]he conduct
of an advocate must bear the stamp of objectivity,
moderation and dignity”. This provision, whose
constitutionality is not impugned before us, sets
out a series of broad standards that are open to a
wide range of interpretations. The determination
of whether the actions of a lawyer violate art. 2.03
in a given case is left entirely to the Disciplinary
Council’s discretion.

[60] Au moment des faits, l’art. 2.03 du Code de
déontologie (maintenant l’art. 2.00.01, décret 3512004, (2004) 136 G.O. II, 1840) portait que « [l]a
conduite de l’avocat doit être empreinte d’objectivité, de modération et de dignité ». Cette disposition, dont la constitutionnalité n’est pas attaquée
devant nous, établit un ensemble de normes générales se prêtant à une multitude d’interprétations.
La question de savoir si, dans un cas donné, la
conduite d’un avocat contrevient à l’art. 2.03, est
entièrement laissée à l’appréciation discrétionnaire
du Comité de discipline.
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[61] No party in this dispute challenges the importance of professional discipline to prevent incivility
in the legal profession, namely “potent displays of
disrespect for the participants in the justice system,
beyond mere rudeness or discourtesy” (Michael
Code, “Counsel’s Duty of Civility: An Essential
Component of Fair Trials and an Effective Justice
System” (2007), 11 Can. Crim. L.R. 97, at p. 101;
see also Gavin MacKenzie, Lawyers and Ethics:
Professional Responsibility and Discipline (5th ed.
2009), at p. 8-1). The duty to encourage civility,
“both inside and outside the courtroom”, rests with
the courts and with lawyers (R. v. Felderhof (2003),
68 O.R. (3d) 481 (C.A.), at para. 83).

[61] Nul ne conteste, en l’espèce, l’importance
que revêtent les règles déontologiques pour la prévention de l’incivilité dans la profession juridique,
à savoir [TRADUCTION] « les manifestations flagrantes d’irrespect pour les participants au système
de justice, qui dépassent la simple impolitesse ou
discourtoisie » (Michael Code, « Counsel’s Duty
of Civility : An Essential Component of Fair Trials
and an Effective Justice System » (2007), 11 Rev.
can. D.P. 97, p. 101; voir aussi Gavin MacKenzie,
Lawyers and Ethics : Professional Responsibility
and Discipline (5e éd. 2009), p. 8-1). C’est aux tribunaux et aux avocats qu’incombe le devoir de promouvoir la civilité [TRADUCTION] « tant à l’intérieur qu’à l’extérieur de la salle d’audience » (R. c.
Felderhof (2003), 68 O.R. (3d) 481 (C.A.), par. 83).

[62] As a result, rules similar to art. 2.03 are
found in codes of ethics that govern the legal
profession throughout Canada. The Canadian
Bar Association’s Code of Professional Conduct
(2009), for example, states that a “lawyer should at
all times be courteous, civil, and act in good faith to
the court or tribunal and to all persons with whom
the lawyer has dealings in the course of an action
or proceeding” (c. IX, at para. 16; see also Law
Society of Upper Canada, Rules of Professional
Conduct (updated 2011), r. 6.03(5)).

[62] On trouve donc des règles analogues à l’art.
2.03 dans tous les codes de déontologie régissant
la profession juridique au Canada. Par exemple,
le Code de déontologie professionnelle (2009)
de l’Association du Barreau canadien énonce que
« [l]’avocat doit faire preuve de courtoisie et de
civilité et agir de bonne foi envers le tribunal judiciaire ou administratif et toutes les personnes avec
qui il interagit en cours d’instance ou de procès »
(ch. IX, par. 16; voir aussi le Code de déontologie
du Barreau du Haut-Canada (mis à jour en 2011),
règle 6.03(5)).

[63] But in dealing with the appropriate boundaries of civility, the severity of the conduct must
be interpreted in light of the expressive rights
guaranteed by the Charter, and, in particular, the
public benefit in ensuring the right of lawyers to
express themselves about the justice system in general and judges in particular (MacKenzie, at p.
26-1; R. v. Kopyto (1987), 62 O.R. (2d) 449 (C.A.);
and Attorney-General v. Times Newspapers Ltd.,
[1974] A.C. 273 (H.L.)).

[63] Toutefois, lorsqu’il s’agit de déterminer
quand un comportement passe les bornes de la civilité, il faut tenir compte du droit à la liberté d’expression garanti par la Charte et, plus particulièrement, des avantages que procure à l’ensemble de
la population l’exercice par les avocats du droit de
s’exprimer au sujet du système de justice en général
et au sujet des juges en particulier (MacKenzie, p.
26-1; R. c. Kopyto (1987), 62 O.R. (2d) 449 (C.A.);
et Attorney-General c. Times Newspapers Ltd.,
[1974] A.C. 273 (H.L.)).

[64] In Histed v. Law Society of Manitoba, 2007
MBCA 150, 225 Man. R. (2d) 74, where Steel J.A.
upheld a disciplinary decision resulting from a lawyer’s criticism of a judge, the critical role played by
lawyers in assuring the accountability of the judiciary was acknowledged:

[64] Dans Histed c. Law Society of Manitoba,
2007 MBCA 150, 225 Man. R. (2d) 74, la juge
Steel a maintenu une décision disciplinaire relative
à la critique d’un juge par un avocat et a reconnu le
rôle primordial qu’assument les avocats en matière
de responsabilité judiciaire :
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Not only should the judiciary be accountable and
open to criticism, but lawyers play a very unique role
in ensuring that accountability. As professionals with
special expertise and officers of the court, lawyers are
under a special responsibility to exercise fearlessness in
front of the courts. They must advance their cases courageously, and this may result in criticism of proceedings before or decisions by the judiciary. The lawyer,
as an intimate part of the legal system, plays a pivotal
role in ensuring the accountability and transparency of
the judiciary. To play that role effectively, he/she must
feel free to act and speak without inhibition and with
courage when the circumstances demand it. [Emphasis
added; para. 71.]

[TRADUCTION] Non seulement les juges doivent-ils
répondre de leurs actions et accepter la critique, mais
les avocats jouent un rôle privilégié dans l’actualisation
de cette responsabilité. En tant que professionnels spécialisés et officiers de justice, les avocats ont une obligation particulière d’intrépidité devant les tribunaux.
Ils doivent plaider avec courage, ce qui peut les amener
à critiquer le déroulement d’une instance ou une décision. Faisant partie intégrante du système de justice, les
avocats jouent un rôle crucial dans l’actualisation de la
responsabilité et de la transparence judiciaires. Pour
s’acquitter efficacement de ce rôle, ils doivent se sentir
libres d’agir et de parler sans contrainte et avec courage lorsque les circonstances l’exigent. [Je souligne;
par. 71.]

[65] Proper respect for these expressive rights
may involve disciplinary bodies tolerating a degree
of discordant criticism. As the Ontario Court of
Appeal observed in a different context in Kopyto,
the fact that a lawyer is criticizing a judge, a tenured and independent participant in the justice
system, may raise, not lower, the threshold for limiting a lawyer’s expressive rights under the Charter.
This does not by any means argue for an unlimited
right on the part of lawyers to breach the legitimate
public expectation that they will behave with civility.

[65] Il peut découler du respect qui est dû à ce
droit à la liberté d’expression que des organismes
disciplinaires tolèrent certaines critiques acérées.
Comme la Cour d’appel de l’Ontario l’a signalé
dans le contexte différent de l’arrêt Kopyto, le fait
qu’un avocat critique un juge, un acteur indépendant et nommé à titre inamovible du système de
justice, pourrait hausser, et non abaisser, le seuil
au-delà duquel il convient de limiter l’exercice par
un avocat du droit à la liberté d’expression que lui
garantit la Charte. Cela étant dit, il ne faut surtout
pas voir là d’argument pour un droit illimité des
avocats de faire fi de la civilité que la société est en
droit d’attendre d’eux.

[66] We are, in other words, balancing the fundamental importance of open, and even forceful,
criticism of our public institutions with the need
to ensure civility in the profession. Disciplinary
bodies must therefore demonstrate that they have
given due regard to the importance of the expressive rights at issue, both in light of an individual
lawyer’s right to expression and the public’s interest
in open discussion. As with all disciplinary decisions, this balancing is a fact-dependent and discretionary exercise.

[66] Autrement dit, les valeurs mises en balance
sont, d’une part, l’importance fondamentale d’une
critique ouverte et même vigoureuse de nos institutions publiques et, d’autre part, la nécessité d’assurer la civilité dans l’exercice de la profession
juridique. Les organes disciplinaires doivent donc
démontrer qu’ils ont dûment tenu compte de l’importance des droits d’expression en cause, tant dans
la perspective du droit d’expression individuel des
avocats que dans celle de l’intérêt public à l’ouverture des débats. Comme pour toutes les décisions
disciplinaires, cette mise en balance dépend des
faits et suppose l’exercice d’un pouvoir discrétionnaire.

[67] In this case, the 21-day suspension imposed
on Mr. Doré is not before this Court, since Mr. Doré
did not appeal it either to the Court of Appeal or to
this Court. All we have been asked to determine is

[67] En l’espèce, la Cour n’est pas saisie de la
sanction infligée à Me Doré, soit une suspension
de son droit de pratique durant 21 jours, puisque ce
dernier n’en a pas fait appel ni en Cour d’appel ni
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whether the Disciplinary Council’s conclusion that
a reprimand was warranted under art. 2.03 of the
Code of ethics was a reasonable one. To make that
assessment, we must consider whether this result
reflects a proportionate application of the statutory
mandate with Mr. Doré’s expressive rights.

devant la Cour. Nous sommes uniquement appelés
à déterminer si la conclusion du Comité de discipline selon laquelle il était justifié de le réprimander pour avoir contrevenu à l’art. 2.03 du Code de
déontologie était raisonnable. Pour procéder à cette
évaluation, nous devons examiner si ce résultat est
le fruit d’une mise en balance proportionnée du
mandat légal et du droit de Me Doré à la liberté
d’expression.

[68] Lawyers potentially face criticisms and pressures on a daily basis. They are expected by the
public, on whose behalf they serve, to endure them
with civility and dignity. This is not always easy
where the lawyer feels he or she has been unfairly
provoked, as in this case. But it is precisely when
a lawyer’s equilibrium is unduly tested that he or
she is particularly called upon to behave with transcendent civility. On the other hand, lawyers should
not be expected to behave like verbal eunuchs.
They not only have a right to speak their minds
freely, they arguably have a duty to do so. But they
are constrained by their profession to do so with
dignified restraint.

[68] Les avocats sont susceptibles d’être critiqués et de subir des pressions quotidiennement. Le
public, au nom de qui ils exercent, s’attend à ce que
ces officiers de justice encaissent les coups avec
civilité et dignité. Ce n’est pas toujours facile lorsque l’avocat a le sentiment qu’il a été injustement
provoqué comme en l’espèce. Il n’en demeure pas
moins que c’est précisément dans les situations où
le sang froid de l’avocat est indûment testé qu’il est
tout particulièrement appelé à adopter un comportement d’une civilité transcendante. Cela étant dit,
on ne peut s’attendre à ce que les avocats se comportent comme des eunuques de la parole. Ils ont
non seulement le droit d’exprimer leurs opinions
librement, mais possiblement le devoir de le faire.
Ils sont toutefois tenus par leur profession de s’exécuter avec une retenue pleine de dignité.

[69] A reprimand for a lawyer does not automatically flow from criticizing a judge or the judicial
system. As discussed, such criticism, even when it
is expressed robustly, can be constructive. However
in the context of disciplinary hearings, such criticism will be measured against the public’s reasonable expectations of a lawyer’s professionalism. As
the Disciplinary Council found, Mr. Doré’s letter
was outside those expectations. His displeasure
with Justice Boilard was justifiable, but the extent
of the response was not.

[69] Un avocat qui critique un juge ou le système
judiciaire n’est pas automatiquement passible d’une
réprimande. Comme nous en avons discuté, une
telle critique, même exprimée sans ménagement,
peut être constructive. Cependant, dans le contexte
d’audiences disciplinaires, une telle critique sera
évaluée à la lumière des attentes raisonnables du
public quant au professionnalisme dont un avocat
doit faire preuve. Comme l’a conclu le Comité de
discipline, la lettre de Me Doré ne satisfait pas à
ces attentes. Son mécontentement à l’égard du juge
Boilard était légitime, mais la teneur de sa réponse
ne l’était pas.

[70] The Disciplinary Council recognized that
a lawyer must have [TRANSLATION] “total liberty and independence in the defence of a client’s rights”, and “has the right to respond to criticism or remarks addressed to him by a judge”, a
right which the Council recognized “can suffer no

[70] Le Comité de discipline a reconnu que
« [d]ans la poursuite de la défense des droits d’un
client, l’avocat doit pouvoir jouir d’une totale
liberté et indépendance » et a « le droit [. . .] de
répondre à des critiques ou des remarques qui lui
sont adressées par un juge », un droit qui, comme
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restrictions when it is a question of defending clients’ rights before the courts” (paras. 68-70). It was
also “conscious” of the fact that art. 2.03 may constitute a restriction on a lawyer’s expressive rights
(para. 79). But where, as here, the judge was called
[TRANSLATION] “loathsome”, arrogant and “fundamentally unjust” and was accused by Mr. Doré of
“hid[ing] behind [his] status like a coward”; having
a “chronic inability to master any social skills”;
being “pedantic, aggressive and petty in [his] daily
life”; having “obliterate[d] any humanity from [his]
judicial position”; having “non-existent listening
skills”; having a “propensity to use [his] court —
where [he] lack[s] the courage to hear opinions
contrary to [his] own — to launch ugly, vulgar, and
mean personal attacks”, which “not only confirms
that [he is] as loathsome as suspected, but also
casts shame on [him] as a judge”; and being “[un]
able to face [his] detractors without hiding behind
[his] judicial position”, the Council concluded that
the [TRANSLATION] “generally accepted norms of
moderation and dignity” were “overstepped” (para.
86).

l’a reconnu le Comité ne « prête à aucune concession lorsqu’il est question de défendre les droits des
individus devant les tribunaux » (par. 68-70). Le
Comité de discipline était aussi « conscient » du
fait que l’art. 2.03 pouvait constituer une restriction à la liberté d’expression d’un avocat (par. 79).
Mais lorsque, comme dans le cas présent, le juge
a été traité d’« être exécrable », arrogant et « foncièrement injuste », et a été accusé par Me Doré
de se « cach[er] lâchement derrière [son] statut »,
d’avoir une « incapacité chronique à maîtriser quelque aptitude sociale », d’« adopter un comportement pédant, hargneux et mesquin dans [sa] vie
de tous les jours », d’avoir « évacu[é] toute humanité de [sa] magistrature », d’avoir une « capacité
d’écoute à toutes fins pratiques nulle », d’avoir
une « propension à [se] servir de [sa] tribune —
de laquelle [il] n’[a] pas le courage de faire face à
l’expression d’opinions contraires aux [siennes] —
pour [s’]adonner à des attaques personnelles d’une
mesquinerie à ce point repoussante qu’elles en sont
vulgaires » ce qui « non seulement confirme [sic]
l’être exécrable qu’on devine mais encore, font de
[sa] magistrature une honte », et d’être incapable
« en l’absence de [son] paravent judiciaire, [. . .] de
faire face à [ses] détracteurs », le Comité de discipline a conclu que « la norme de modération et de
dignité généralement acceptée » a été « outrepassée » (par. 86).

[71] In the circumstances, the Disciplinary
Council found that Mr. Doré’s letter warranted a
reprimand. In light of the excessive degree of vituperation in the letter’s context and tone, this conclusion cannot be said to represent an unreasonable balance of Mr. Doré’s expressive rights with the
statutory objectives.

[71] Dans les circonstances, le Comité de discipline a conclu que la lettre de Me Doré justifiait
qu’il fasse l’objet d’une réprimande. À la lumière
du degré excessif de vitupération dans le contenu
de la lettre et de son ton, on ne peut prétendre que
cette conclusion est le fruit d’une mise en balance
déraisonnable du droit à la liberté d’expression de
Me Doré, d’une part, et des objectifs visés par la
loi, d’autre part.

[72]

[72] En conséquence, je suis d’avis de rejeter le
pourvoi avec dépens.

I would dismiss the appeal with costs.

Appeal dismissed with costs.
Solicitor for the appellant: Sophie Dormeau,
Outremont.

Pourvoi rejeté avec dépens.
Procureur de l’appelant : Sophie Dormeau,
Outremont.
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Minister’s insistence that proposed alternative program be entirely secular in its
approach is reasonable given the statutory objectives of mandatory program —
Whether Minister’s decision limits freedom of religion under s. 3 of the Charter of
human rights and freedoms, CQLR, c. C-12.

Loyola High School is a private, English-speaking Catholic high school
for boys. It has been administered by the Jesuit Order since the school’s founding in
the 1840s. Most of the students at Loyola come from Catholic families.

Since September 2008, as part of the mandatory core curriculum in
schools across Quebec, the Minister of Education, Recreation and Sports has required
a Program on Ethics and Religious Culture (ERC), which teaches about the beliefs
and ethics of different world religions from a neutral and objective perspective.

The stated objectives of the ERC Program are the “recognition of others”
and the “pursuit of the common good”. They seek to inculcate in students openness to
human rights, diversity and respect for others. To fulfil these objectives, the ERC
Program has three components: world religions and religious culture, ethics, and
dialogue. The three components are intended to support and reinforce one another.
The orientation of the Program is strictly secular and cultural and requires teachers to
be objective and impartial. They are not to advance the truth of a particular belief
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and religious culture program — Private denominational school proposing

system or attempt to influence their students’ beliefs, but to foster awareness of

are required to use to help students develop these competencies, but leaves teachers
with considerable flexibility in developing their own lessons.

The purpose of the religious culture component is to help students
understand the main elements of religion by exploring the socio-cultural contexts in
which different religions take root and develop. The purpose of the ethics component
is to encourage students to think critically about their own ethical conduct and that of
others, as well as about the values and norms that different religious groups adopt to
guide their behaviour. The purpose of the dialogue component is to help students
develop the skills to interact respectfully with people of different beliefs.

Pursuant to s. 22 of the Regulation respecting the application of the Act
respecting private education, the Minister can grant an exemption from the ERC
Program if the proposed alternative program is deemed to be “equivalent”. Loyola
wrote to the Minister to request an exemption from the Program, proposing an
alternative course to be taught from the perspective of Catholic beliefs and ethics. The
Minister denied the request based on the fact that Loyola’s whole proposed
alternative program was to be taught from a Catholic perspective. It was not, as a
result, deemed to be “equivalent” to the ERC Program.

Loyola brought an application for judicial review of the Minister’s
decision. The Superior Court found that the Minister’s refusal of an exemption
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diverse values, beliefs and cultures. The Program provides a framework that teachers

infringed Loyola’s right to religious freedom and accordingly granted the application,

Court of Appeal concluded that the Minister’s decision was reasonable and did not
result in any breach of religious freedom. Before this Court, Loyola modified its
request to teach the whole program from a Catholic perspective, and was now
prepared to teach about the doctrines and practices of other world religions neutrally.
But, significantly, it still wanted to teach about the ethics of other religions from a
Catholic perspective. The Minister’s position remained the same — no part of the
program could be taught from a Catholic perspective, including Catholic doctrine and
ethics.

Held: The Minister’s decision requiring that all aspects of Loyola’s
proposed program be taught from a neutral perspective, including the teaching of
Catholicism, limited freedom of religion more than was necessary given the statutory
objectives. As a result, it did not reflect a proportionate balancing and should be set
aside. The appeal is allowed and the matter remitted to the Minister for
reconsideration.

Per LeBel, Abella, Cromwell and Karakatsanis JJ.: This Court’s decision
in Doré v. Barreau du Québec, [2012] 1 S.C.R. 395, sets out the applicable
framework for reviewing discretionary administrative decisions that engage the
protections of the Charter — both its guarantees and the foundational values they
reflect. The discretionary decision-maker is required to proportionately balance the
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quashed the Minister’s decision, and ordered an exemption. On appeal, the Quebec

relevant Charter protections to ensure that they are limited no more than necessary

decision in this case therefore depends on whether it reflected a proportionate balance
between the objectives of promoting tolerance and respect for difference, and the
religious freedom of the members of the Loyola community.

Freedom of religion means that no one can be forced to adhere to or
refrain from a particular set of religious beliefs. This includes both the individual and
collective aspects of religious belief. Religious freedom under the Charter must
therefore account for the socially embedded nature of religious belief, and the deep
linkages between this belief and its manifestation through communal institutions and
traditions.

The context in this case is state regulation of religious schools. This raises
the question of how to balance robust protection for the values underlying religious
freedom with the values of a secular state. The state has a legitimate interest in
ensuring that students in all schools are capable, as adults, of conducting themselves
with openness and respect as they confront cultural and religious differences. A
vibrant, multicultural democracy depends on the capacity of its citizens to engage in
thoughtful and inclusive forms of deliberation. But a secular state does not — and
cannot — interfere with the beliefs or practices of a religious group unless they
conflict with or harm overriding public interests. Nor can a secular state support or
prefer the practices of one group over another. The pursuit of secular values means
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given the applicable statutory objectives. The reasonableness of the Minister’s

respecting the right to hold and manifest different religious beliefs. A secular state

Loyola is a private Catholic institution. The collective aspects of religious
freedom — in this case, the collective manifestation and transmission of Catholic
beliefs — are a crucial part of its claim. The Minister’s decision requires Loyola to
teach Catholicism, the very faith that animates its character, from a neutral
perspective. Although the state’s purpose is secular, this amounts to requiring a
Catholic institution to speak about its own religion in terms defined by the state rather
than by its own understanding. This demonstrably interferes with the manner in
which the members of an institution formed for the purpose of transmitting
Catholicism can teach and learn about the Catholic faith. It also undermines the
liberty of the members of the community who have chosen to give effect to the
collective dimension of their religious beliefs by participating in a denominational
school.

In the Quebec context, where private denominational schools are legal,
preventing a school like Loyola from teaching and discussing Catholicism from its
own perspective does little to further the ERC Program’s objectives while at the same
time seriously interfering with religious freedom. The Minister’s decision suggests
that engagement with an individual’s own religion on his or her own terms can be
presumed to impair respect for others. This assumption led the Minister to a decision
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respects religious differences, it does not seek to extinguish them.

that does not, overall, strike a proportionate balance between the Charter protections

That said, the Minister is not required to permit Loyola to teach about the
ethics of other religions from a Catholic perspective. The risk of such an approach
would be that other religions would necessarily be seen not as differently legitimate
belief systems, but as worthy of respect only to the extent that they aligned with the
tenets of Catholicism. This contradicts the ERC Program’s goals of ensuring respect
for different religious beliefs. In a multicultural society, it is not a breach of anyone’s
freedom of religion to be required to learn (or teach) about the doctrines and ethics of
other world religions in a neutral and respectful way. In a religious high school,
where students are learning about the precepts of one particular faith throughout their
education, it is arguably even more important that they learn, in as objective a way as
possible, about other belief systems and the reasons underlying those beliefs.

Teaching the ethical frameworks of other religions in a neutral way may
be a delicate exercise, but the fact that there are difficulties in implementation does
not mean the state should be asked to throw up its hands and abandon its objectives
by accepting a program that frames the discussion of ethics primarily through the
moral lens of a school’s own religion.

It is the Minister’s decision as a whole that must reflect a proportionate
and therefore reasonable balancing of the Charter protections and statutory objectives
in issue. Preventing a school like Loyola from teaching and discussing Catholicism,
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and statutory objectives at stake in this case.

the core of its identity, in any part of the program from its own perspective, does little

with the values underlying religious freedom. The Minister’s decision is, as a result,
unreasonable.

Per McLachlin C.J. and Rothstein and Moldaver JJ.: Loyola, as a
religious organization, is entitled to the constitutional protection of freedom of
religion. The communal character of religion means that protecting the religious
freedom of individuals requires protecting the religious freedom of religious
organizations, including religious educational bodies such as Loyola.

The first issue is whether Loyola’s freedom of religion was infringed by
the Minister’s decision. The second issue is whether the Minister’s decision — that
only a purely secular course of study may serve as an equivalent to the ERC Program
— limits Loyola’s freedom of religion more than reasonably necessary to achieve the
goals of the program. However one describes the precise analytic approach taken, the
essential question raised by this appeal is whether the Minister’s decision limited
Loyola’s right to religious freedom proportionately — that is, no more than was
reasonably necessary.

Loyola proposed an alternative to the ERC Program that takes the
following form: (1) Loyola will teach Catholicism from the Catholic perspective, but
will teach other religions objectively and respectfully; (2) Loyola will emphasize the
Catholic point of view on ethical questions, but will ensure all ethical points are
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to further the ERC Program’s objectives while at the same time seriously interfering

presented on any given issue; and (3) Loyola will encourage students to think

covered in the program. Loyola’s proposal departs from the generic ERC Program in
two key respects. When teaching both Catholicism and ethics, Loyola’s teachers
would depart from the strict neutrality that the ERC Program requires.

The freedom of religion protected by s. 2(a) of the Charter is not limited
to religious belief, worship and the practice of religious customs. Rather, it extends to
conduct more readily characterized as the propagation of, rather than the practice of,
religion. Where the claimant is an organization rather than an individual, it must show
that the claimed belief or practice is consistent with both its purpose and operation.
While

an

organization

itself cannot

testify,

the

credibility

of officials

and

representatives who give testimony on the organization’s behalf will aid in evaluating
this consistency. It is proper to assess the claimed belief or practice in light of
objective facts such as the organization’s other practices, policies and governing
documents. The beliefs and practices of an organization may also reasonably be
expected to be less fluid than those of an individual, therefore inquiry into past
practices and consistency of position would be more relevant than in the context of a
claimant who is a natural person.

This is not a case where the assessment of consistency is difficult, or
where there is a reasonable concern that the expressed belief is made in bad faith or
for an ulterior purpose. Having found that Loyola’s belief in its religious obligation to
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critically and engage with their teachers and with each other in exploring the topics

teach Catholicism and ethics from a Catholic perspective is consistent with its

exemption from the ERC Program — which has the effect of requiring Loyola to
teach its entire ethics and religion program from a neutral, secular perspective —
infringes Loyola’s freedom of religion in violation of s. 2(a) of the Charter.

The government bears the burden of showing that the Minister’s
insistence on a purely secular program of study to qualify for an exemption limited
Loyola’s religious freedom no more than reasonably necessary to achieve the ERC
Program’s goals. There is nothing inherent in the ERC Program’s objectives
(recognition of others and pursuit of the common good) or competencies (world
religions, ethics, and dialogue) that requires a cultural and non-denominational
approach. As the legislative and regulatory scheme demonstrates, the intention of the
government was to allow religious schools to teach the ERC Program without
sacrificing their own religious perspectives. This goal is entirely realistic. A program
of purely denominational instruction designed primarily to indoctrinate students to the
correctness of certain religious precepts would not achieve the objectives of the ERC
Program; however, a balanced curriculum, taught from a religious perspective but
with all viewpoints presented and respected, could serve as an equivalent to the ERC
Program. To the extent Loyola’s proposal meets these criteria, it should not have been
rejected out of hand.
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organizational purpose and operation, it is evident that the Minister’s denial of an

There is unquestionably a role for the Minister to examine proposed

and competencies of the ERC Program. In certain cases, the result may be that the
religious freedoms of private schools are subject to justifiable limitations. Here,
however, the Minister adopted a definition of equivalency that essentially read this
meaningful individualized approach out of the legislative and regulatory scheme. By
using as her starting point the premise that only a secular approach to teaching the
ERC Program can suffice as equivalent, the protection contemplated by the
exemption provision at issue was rendered illusory.

The legislative and regulatory scheme is designed to be flexible and to
permit private schools to deviate from the generic ERC Program, so long as its
objectives are met. The Minister’s definition of equivalency casts this intended
flexibility in the narrowest of terms, and limits deviation to a degree beyond that
which is necessary to ensure the objectives of the ERC Program are met. This led to a
substantial infringement on Loyola’s religious freedom. In short, the Minister’s
decision was not minimally impairing. Therefore, it cannot be justified under s. 1 of
the Charter as a reasonable limit on Loyola’s s. 2(a) right to religious freedom.

Determining whether a proposed program is sufficiently equivalent to the
generic ERC Program is a fact-based exercise. In the context of the present case,
Loyola’s teachers must be permitted to describe and explain Catholic doctrine and
ethical beliefs from the Catholic perspective. Loyola’s teachers must describe and
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programs on a case-by-case basis to ensure that they adequately further the objectives

explain the ethical beliefs and doctrines of other religions in an objective and

where the context of the classroom discussion requires it, they may identify what
Catholic beliefs are, why Catholics follow those beliefs, and the ways in which other
ethical or doctrinal propositions do not accord with those beliefs.

This Court is empowered by s. 24(1) of the Charter to craft an
appropriate remedy in light of all of the circumstances. It is neither necessary nor just
to send this matter back to the Minister for reconsideration, further delaying the relief
Loyola has sought for nearly seven years. Based on the application judge’s findings
of fact, and considering the record and the submissions of the parties, the only
constitutional response to Loyola’s application for an exemption would be to grant it.
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The judgment of LeBel, Abella, Cromwell and Karakatsanis JJ. was delivered by
ABELLA J. —

[1]

Since September 2008, as part of the mandatory core curriculum in

schools across Quebec, the Minister of Education, Recreation and Sports has required
a Program on Ethics and Religious Culture (ERC), which teaches about the beliefs
and ethics of different world religions from a neutral and objective perspective. Like
all courses in the mandatory curriculum, the Minister may grant private schools an
exemption from the ERC Program if they offer an alternative program that the
Minister deems to be equivalent.
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Legal Defence Association of Canada.

This appeal results from a judicial review of the Minister’s decision to

deny an exemption sought by a private, Catholic school.

The Minister based her

decision on the fact that the school’s whole proposed program was to be taught from
a Catholic perspective. It was not, as a result, “equivalent” to the ERC Program. The
school submits that this is an interference with its religious freedom.

The Minister

submits that it is a necessary strategy to ensure that students are knowledgeable about
and respectful of the differences of others. In a sense, they are both right...

[3]

This Court’s decision in Doré v. Barreau du Québec, [2012] 1 S.C.R.

395, sets out the applicable framework for assessing whether the Minister has
exercised her statutory discretion in accordance with the relevant Canadian Charter
of Rights and Freedoms protections.

Doré succeeded a line of conflicting

jurisprudence which veered between cases like Slaight Communications Inc. v.
Davidson,

[1989]

1

S.C.R.

1038,

and

Multani v.

Commission

scolaire

Marguerite-Bourgeoys, [2006] 1 S.C.R. 256, that applied s. 1 (and a traditional Oakes
analysis) to discretionary administrative decisions, and those, like Lake v. Canada
(Minister of Justice), [2008] 1 S.C.R. 761, which applied an administrative law
approach. The result in Doré was to eschew a literal s. 1 approach in favour of a
robust proportionality analysis consistent with administrative law principles.

[4]

Under Doré, where a discretionary administrative decision engages the

protections enumerated in the Charter — both the Charter’s guarantees and the
foundational values they reflect — the discretionary decision-maker is required to
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[2]

proportionately balance the Charter protections to ensure that they are limited no

obliged to pursue.

[5]

In this case, the Minister’s decision reflected the fundamental assumption

that any program taught from a religious perspective could not be an alternative to the
ERC Program and that the religious school could not teach even its own religion from
its own perspective.

[6]

For the reasons that follow, in my view prescribing to Loyola how it is to

explain Catholicism to its students seriously interferes with freedom of religion, while
representing no significant benefit to the ERC Program’s objectives. In a context like
Quebec’s,

where private denominational schools are legal, this represents a

disproportionate, and therefore unreasonable interference with the values underlying
freedom of religion of those individuals who seek to offer and who wish to receive a
Catholic education at Loyola. On the other hand, I see no significant impairment of
freedom of religion in requiring Loyola to offer a course that explains the beliefs,
ethics and practices of other religions in as objective and neutral a way as possible,
rather than from the Catholic perspective.

Background

[7]

Loyola High School is a private, English-speaking Catholic high school

for boys. It is highly respected, and has been administered by the Jesuit Order since
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more than is necessary given the applicable statutory objectives that she or he is

the school’s founding in the 1840s.

Its mission, teaching, and characteristics are

[8]

Until relatively recently,

public education in Quebec was entirely

confessional in nature and public schools were organized along denominational lines,
under the complete control of the Catholic and Protestant Committees of the Council
of Public Instruction, who “ran their respective schools with little or no government
interference”:

Spencer

Boudreau,

“From

Confessional

to

Cultural:

Religious

Education in the Schools of Québec” (2011), 38 Religion & Education 212, at p. 213.

[9]

With the Quiet Revolution in the 1960s, the state took charge of

educational institutions formerly controlled by religious communities.

By 2000,

public schools were fully secularized and denominational schools no longer had
official status in the public system.

They were, however, permitted to operate as

private schools: see S.L. v. Commission scolaire des Chênes, [2012] 1 S.C.R. 235, at
para. 12.

[10]

The Ethics and Religious Culture (ERC) Program, which is the most

recent step in the process of secularization of the school system, replaced all the
remaining Catholic and Protestant religious programs with a secularized study of
religion and ethics.

It became mandatory for all schools, public and private, at the

start of the 2008-2009 school year. At the secondary level, the program is required to
be taught in four of the five years of school: Basic school regulation for preschool,
elementary and secondary education, CQLR, c. I-13.3, r. 8, ss. 23 and 23.1.

2015 SCC 12 (CanLII)

Jesuit. Most of the students at Loyola come from Catholic families.

[11]

The ERC Program has two key stated objectives: the “recognition of

principle that all people possess equal value and dignity. The second seeks to foster
shared values of human rights and democracy.

By imposing this program in its

schools, Quebec seeks to inculcate in all students openness to diversity and respect
for others.

[12]

In order to fulfil these objectives, the ERC Program has three components

which seek to develop three competencies among students: the ability to understand
“religious culture”, which includes the study of world religions; the ability to reflect
on ethical questions; and the ability to engage in dialogue. The three competencies
are intended to support and reinforce one another.

[13]

The purpose of the religious culture component is to help students

understand the main elements of religion by exploring the socio-cultural contexts in
which different religions take root and develop. The program takes a cultural and
phenomenological rather than a doctrinal approach to the study of religions. Because
of their role in Quebec’s history, it accords a prominent role to Catholicism and
Protestantism, but teachers are also required to discuss Judaism, Islam, Hinduism,
Buddhism, and Aboriginal belief systems.

[14]

The purpose of the ethics component is to encourage students to critically

reflect on their own ethical conduct and that of others, as well as on the values and
norms that different religious and social groups adopt to guide their behaviour.
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others” and the “pursuit of the common good”. The first objective is based on the

[15]

The purpose of the dialogue component, which is integrated with the

interact respectfully with people of different beliefs in a diverse society, and to
understand the impact of their behaviour on the broader community.

[16]

The ERC Program provides a framework that teachers must utilize to help

students develop these competencies, but leaves teachers with considerable flexibility
in developing their own lessons and structuring their course to convey this content.

[17]

The major world religions are taught through themes.

Students explore

the elements of religious traditions, including different representations of divinity,
creation stories, and religious rites, rules and duties.
religious heritage.

They also discuss Quebec’s

They then learn about the founding and development of different

world religions, and examine the ways that different traditions and philosophical texts
have approached questions about divinity, the meaning of life and death, and the
human condition generally. And they draw on literature to explore different kinds of
religious experiences, methodologies for transmitting religion, and ways religious
experiences shape people and communities.

[18]

Students develop competency in ethics by exploring themes such as

freedom, autonomy, and tolerance, among others.

They develop competency in

dialogue by learning about different forms of dialogue; strategies for developing,
explaining or challenging a point of view; and processes and patterns of thought that
can undermine dialogue, such as stereotyping and prejudice.
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ethics and religious culture components, is to help students develop the skills to

The orientation of the ERC Program is strictly secular and cultural; it

requires teachers to take a “professional stance” of objectivity and impartiality.

That

means that they are not to advance the truth of a particular belief system or attempt to
influence their students’ beliefs.

Instead, their role is to foster awareness of diverse

values, beliefs and cultures. Teachers in the program are therefore expected to act as
mediators to help their students develop the critical capacity to understand, articulate
and question different points of view.

[20]

The ERC program has already been scrutinized — and found to be

constitutional — by this Court in the context of the public school system. In S.L., a
group of parents claimed that the program would confuse their children and interfere
with their religious training because it exposed them to information about various
world religions from a secular perspective.

They argued that this amounted to a

violation of s. 2(a) of the Charter.

[21]

The Court rejected their claim and affirmed the constitutionality of the

ERC Program as a mandatory component of the curriculum in public schools. In her
reasons, Justice Deschamps observed that

[p]arents are free to pass their personal beliefs on to their children if
they so wish. However, the early exposure of children to realities that
differ from those in their immediate family environment is a fact of life in
society. The suggestion that exposing children to a variety of religious
facts in itself infringes their religious freedom or that of their parents
amounts to a rejection of the multicultural reality of Canadian society and
ignores the Quebec government’s obligations with regard to public
education. Although such exposure can be a source of friction, it does
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[19]

[22]

The same Ethics and Religious Culture Program is now before us in the

context of a private denominational school.

Like their counterparts in the public

school system, the core curriculum of private denominational schools is regulated by
the province and is compulsory: Education Act, CQLR, c. I-13.3, ss. 447 and 459;
Basic school regulation for preschool, elementary and secondary education, ss. 23
and 23.1; An Act respecting private education, CQLR, c. E-9.1, ss. 25 and 32.

[23]

A private school is entitled to provide an alternative but “equivalent”

program if the Minister approves its content. Section 22 of the Regulation respecting
the application of the Act respecting private education, CQLR, c. E-9.1, r. 1, sets out
the Minister’s authority to grant an exemption where the school in question proposes
to teach an alternative program which the Minister decides is sufficiently similar to
the compulsory curriculum. It states:

22. Every institution shall be exempt from the [compulsory curriculum]
provided the institution dispenses programs of studies which the Minister
of Education, Recreation and Sports judges equivalent.

[24]

On March 30, 2008, approximately five months before the ERC Program

became mandatory across the Quebec school system, Loyola’s Principal and Director
wrote to the Minister to request an exemption from the program for the upcoming
school year. They claimed that the program was incompatible with Loyola’s Catholic
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not in itself constitute an infringement of s. 2(a) of the Canadian Charter
and of s. 3 of the Quebec Charter. [S.L., at para. 40]

mission and convictions and proposed an alternative program that placed greater

[25]

In response to the Minister’s request for additional information, Loyola

sent the Minister a document setting out a general description of its proposed
alternative program. The document presents the religious and ethical teachings of the
Catholic Church as a central component of the proposed alternative program and as
the basis upon which students should learn about other religions.

Although it

provides an opportunity to discuss major world religions and different ethical
positions, the normative core of Loyola’s proposed curriculum is the doctrine and
belief system of the Catholic Church. Catholic doctrine and ethics would be
emphasized early and taught in great depth, and would frame the discussion of other
religions and ethical approaches.

The third year of the program, for example — a

year in which Loyola’s proposed program would focus primarily on teaching its
students about ethics — is described as a course on “Catholic Moral Teaching”
designed to “offer a Catholic vision for answering the question ‘What kind of person
am I becoming, and what kind of person do I want to become?’ It centers on Jesus as
the model of full humanness”. In the fourth year of the program, which focuses on
the world religions component,

[t]he course presents a concise history of the Catholic Church, covering
the significant events and doctrines that have shaped the course of
Catholic thought and action over the past millennia. Beginning with the
Apostolic Age, it follows the rise of Christendom through the High
Middle Ages to the Reformation and into the Twentieth Century. Topics
include the early fathers of the Church, scholars, heresies, councils, popes
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emphasis on Catholic beliefs and ethics.

Loyola’s proposed course description did not address the dialogue competency that is
required as part of the ERC Program.

[26]

In a letter dated August 7, 2008, the Minister denied Loyola’s request for

an exemption from teaching the ERC curriculum, seeing Loyola’s proposed approach
as essentially a request for a departure from teaching the ERC subject altogether,
rather than for an exemption based on a proposed equivalent course.

[27]

Loyola sent a follow-up request to the Minister on August 25, 2008,

attempting to demonstrate how its proposed alternative program met the objectives of
the ERC Program.

In its view, the religious nature of the school prevented it from

teaching Catholic beliefs or other religions from a “neutral” or detached perspective.
Although its program would be taught from a Catholic perspective, it would offer its
students a deeper and more thorough understanding of world religions by going
beyond history and external customs to engage seriously with their fundamental
beliefs. It also affirmed its commitment to teaching its students to “think critically, to
obtain information, to be aware of the principal ethical issues and to examine popular
beliefs and practices”, but from a Catholic perspective.
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and saints and concludes with an exploration of the current challenges
that we face in the post-modern world. . . . As the course progresses
through history, a variety of Religions are discussed . . . . in particular,
the interaction between the Catholic Church and the various other
religions is explored.

[28]

This second request was also denied by the Minister. In a letter dated

concern that Loyola’s proposed program was faith-based, rather than cultural. The
letter also mentioned what were seen as defects in the development of competency in
dialogue and in the role of the teacher. The letter set out the following six bases for
the Minister’s decision to deny Loyola’s request for an exemption:

[TRANSLATION]





The two main goals of the Ethics and Religious Culture program are
recognition of others and pursuit of the common good. The approach to
and the conception of the common good developed in the Ethics and
Religious Culture program and those proposed by Loyola High School
are very different. The approach advocated in the Ethics and Religious
Culture program is cultural, not faith-based. According to the summary
of the program [and those] proposed by Loyola High School and
submitted to the department for evaluation, the program is based on the
Catholic faith and its main goal is the transmission of Catholic beliefs
and convictions. It encompasses a conception of others, but once again
from a Christian Catholic perspective.
Again according to the summary of the program submitted to the
department for evaluation, it appears that, contrary to the Ethics and
Religious Culture program, the Loyola High School program does not
lead the student to reflect on the common good, or on ethical issues, but
rather to adopt the Jesuit perspective of Christian service.



The ethics component of the Ethics and Religious Culture program does
not offer the students moral education. It takes into consideration
elements of religious culture, whereas, according to the information
transmitted to the department, the ethics aspect of the program proposed
by Loyola High School focuses on the teaching of moral reference
points laid down by the Catholic Church.



According to the summary of the program submitted to the department
for evaluation, the program proposed by Loyola High School does not
provide for the development of competence in the practice of dialogue
within the meaning of the Ethics and Religious Culture program.
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November 13, 2008, a department official writing on the Minister’s behalf, expressed

The training in religious culture of the Ethics and Religious Culture
program is aimed at an enlightened comprehension of the many
expressions of the religious experience present in Québec culture and in
the world. Each religious tradition is observed individually without
comparison or reference to another tradition. According to the summary
of the program proposed by Loyola High School and transmitted to the
department for evaluation, the program does not meet the requirements
for the Ethics and Religious Culture program in terms of religious
culture, as religions are studied in connection with the Catholic religion.



Again according to the summary of the program submitted to the
department for evaluation, the program proposed by Loyola High School
is distinguished from the Ethics and Religious Culture program in terms
of the teacher’s role. In the Ethics and Religious Culture program, the
teacher’s foremost responsibility is to assist and guide the students in
their reflections, whereas according to the information provided the
department, the teacher of the program proposed by Loyola High School
seems to have to teach the foundations of the religion and universe of
Jesuit Catholic beliefs.

[29]

Loyola brought an application for judicial review of the Minister’s

decision. In its view, the “normative pluralism” that underpinned the entire ERC
Program was a violation of freedom of religion because it was incompatible with
Loyola’s character as a Catholic institution.

After hearing additional testimony from

Loyola about its proposed alternative program, the application judge concluded that
the Minister’s decision was incorrect, and constituted an unjustified violation of
Loyola’s right to religious freedom.

[30]

On appeal, the Quebec Court of Appeal unanimously overturned the

decision. Applying this Court’s decision in Doré, the Court of Appeal held that a
reasonableness standard should be applied in assessing how the Minister balanced the
Charter rights at stake.

It concluded that the ERC Program did not interfere with
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religious freedom in any substantial manner, and that the Minister had therefore

[31]
proceedings.

Before this Court, Loyola took a different position than in the prior
Loyola had previously asserted that the entire orientation of the ERC

Program represented an impairment of religious freedom on the basis that discussing
any religion through a neutral lens would be incompatible with Catholic beliefs. Its
revised position before us was that it did not object to teaching other world religions
objectively in the first component which focuses on “understanding religious
culture”. But it still wanted to be able to teach the ethics of other religious traditions
from the perspective of the Catholic religion rather than in an objective and neutral
way. Moreover, it continued to assert the right to teach Catholic doctrine and ethics
from a Catholic perspective. Loyola took no position on the perspective from which
it would seek to teach the dialogue component, which would be integrated with the
other two components of its proposed alternative program.

The position of the

Minister before this Court, however, remained the same as it had been in the prior
proceedings, namely, that in no aspect of the ERC Program would Loyola be
permitted to teach from a Catholic perspective.
position has little impact on the analysis.
Minister’s

unchanged

position,

It follows that Loyola’s change of

The question instead is whether the

as reflected

in her decision concerning the

equivalency of Loyola’s proposed program, interferes with the relevant Charter
protections no more than is necessary given the statutory objectives she was required
to pursue.
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exercised her discretion in a reasonable manner.

[32]

Loyola does not challenge the Minister’s statutory authority to impose

curricular requirements, but rather her discretionary decision to deny Loyola an
exemption from the ERC Program.

The reasonableness of the Minister’s decision

depends on whether it reflected a proportionate balance between the statutory
mandate to grant exemptions only when a proposed alternative program is
“equivalent” to the prescribed curriculum, based on the ERC Program’s goals of
promoting tolerance and respect for difference, and the religious freedom of the
members of the Loyola community who seek to offer and wish to receive a Catholic
education.

[33]

Loyola, a non-profit corporation constituted under Part III of the Quebec

Companies Act, CQLR, c. C-38, also argued that its own religious freedom had been
violated by the decision.

I recognize that individuals may sometimes require a legal

entity in order to give effect to the constitutionally protected communal aspects of
their religious beliefs and practice, such as the transmission of their faith: Alberta v.
Hutterian Brethren of Wilson Colony, [2009] 2 S.C.R. 567, at para. 181;
Congrégation des témoins de Jéhovah de St-Jérôme-Lafontaine v. Lafontaine
(Village), [2004] 2 S.C.R. 650. I do not believe it is necessary, however, to decide
whether corporations enjoy religious freedom in their own right under s. 2(a) of the
Charter or s. 3 of the Charter of human rights and freedoms, CQLR, c. C-12 (the
Quebec Charter), in order to dispose of this appeal.

2015 SCC 12 (CanLII)

Analysis

[34]

In this case Loyola, as an entity lawfully created to give effect to

mandatory regulatory scheme.

As the subject of the administrative decision, Loyola

is entitled to apply for judicial review and to argue that the Minister failed to respect
the values underlying the grant of her discretion as part of its challenge of the merits
of the decision. In my view, as a result, it is not necessary to decide whether Loyola
itself, as a corporation, enjoys the benefit of s. 2(a) rights, since the Minister is bound
in any event to exercise her discretion in a way that respects the values underlying the
grant of her decision-making authority, including the Charter-protected religious
freedom of the members of the Loyola community who seek to offer and wish to
receive a Catholic education: Chamberlain v. Surrey School District No. 36, [2002] 4
S.C.R. 710, at para. 71.

[35]

This case, as the Court of Appeal noted and as the parties before this

Court accepted, squarely engages the framework set out in Doré, which applies to
discretionary administrative decisions that engage the Charter. Doré requires
administrative decision-makers to proportionately balance the Charter protections —
values and rights — at stake in their decisions with the relevant statutory mandate:
Doré, at para. 55.

[36]

As Aharon Barak explained, the purpose of a constitutional right is the

realization of its constitutional values: Human Dignity: The Constitutional Value and
the Constitutional Right (2015), at p. 144. In the Doré analysis, Charter values —
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religious belief and practice, was denied a statutory exemption from an otherwise

those values that underpin each right and give it meaning — help determine the extent

when limitations on that right are proportionate in light of the applicable statutory
objectives: Hutterian Brethren at para. 88; Lorne Sossin and Mark Friedman,
“Charter Values and Administrative Justice” (2014), 67 S.C.L.R. (2d) 391, at pp. 4034.

[37]

On judicial review, the task of the reviewing court applying the Doré

framework is to assess whether the decision is reasonable because it reflects a
proportionate balance between the Charter protections at stake and the relevant
statutory mandate: Doré, at para. 57.

Reasonableness review is a contextual inquiry:

Catalyst Paper Corp. v. North Cowichan (District), [2012] 1 S.C.R. 5, at para. 18. In
the context of decisions that implicate the Charter, to be defensible, a decision must
accord with the fundamental values protected by the Charter.

[38]

The Charter enumerates a series of guarantees that can only be limited if

the government can justify those limitations as proportionate. As a result, in order to
ensure that decisions accord with the fundamental values of the Charter in contexts
where Charter rights are engaged, reasonableness requires proportionality: Doré, at
para. 57.

As Aharon Barak noted, “Reasonableness in [a strong] sense strikes a

proper balance among the relevant considerations, and it does not differ substantively
from

proportionality”:

“Proportionality

(2)”,

in

The

Oxford

Handbook

of
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of any given infringement in the particular administrative context and, correlatively,

Comparative Constitutional Law (2012), Michel Rosenfeld and András Sajó, eds.,

[39]

The preliminary issue is whether the decision engages the Charter by

limiting its protections. If such a limitation has occurred, then “the question becomes
whether, in assessing the impact of the relevant Charter protection and given the
nature of the decision and the statutory and factual contexts, the decision reflects a
proportionate balancing of the Charter protections at play”: Doré, at para. 57. A
proportionate balancing is one that gives effect, as fully as possible to the Charter
protections at stake given the particular statutory mandate. Such a balancing will be
found to be reasonable on judicial review: Doré, at paras. 43-45.

[40]

A Doré proportionality analysis finds analytical harmony with the final

stages of the Oakes framework used to assess the reasonableness of a limit on a
Charter right under s. 1: minimal impairment and balancing. Both R. v. Oakes, [1986]
1 S.C.R. 103, and Doré require that Charter protections are affected as little as
reasonably possible in light of the state’s particular objectives: see RJR-MacDonald
Inc. v. Canada (Attorney General), [1995] 3 S.C.R. 199, at para. 160. As such, Doré’s
proportionality analysis is a robust one and “works the same justificatory muscles” as
the Oakes test: Doré, at para. 5.

[41]

The Doré analysis is also a highly contextual exercise.

As under the

minimal impairment stage of the Oakes analysis, under Doré there may be more than
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738, at p. 743.

one proportionate outcome that protects Charter values as fully as possible in light of

[42]

Doré’s approach to reviewing administrative decisions that implicate the

Charter, including those of adjudicative tribunals, responds to the diverse set of
statutory and procedural contexts in which administrative decision-makers operate,
and respects the expertise that these decision-makers typically bring to the process of
balancing the values and objectives at stake on the particular facts in their statutory
decisions: para. 47; see also David Mullan, “Administrative Tribunals and Judicial
Review of Charter Issues After Multani” (2006), 21 N.J.C.L. 127, at p. 149; and
Stéphane Bernatchez, “Les rapports entre le droit administratif et les droits et libertés:
la révision judiciaire ou le contrôle constitutionnel” (2010), 55 McGill L.J. 641. As
Lorne Sossin and Mark Friedman have observed in their cogent article:

While the Charter jurisprudence can shed light on the scope of Charter
values, it remains for each tribunal to determine . . . how to balance those
values against its policy mandate. For example, while personal autonomy
may be a broadly recognized Charter value, it will necessarily mean
something different in the context of a privacy commission than in the
context of a parole board. [p. 422]

[43]

The context before us — state regulation of religious schools — poses the

question of how to balance robust protection for the values underlying religious
freedom with the values of a secular state. Part of secularism, however, is respect for
religious differences.

A secular state does not — and cannot — interfere with the

beliefs or practices of a religious group unless they conflict with or harm overriding
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the applicable statutory objectives and mandate: RJR-MacDonald, at para. 160.

public interests. Nor can a secular state support or prefer the practices of one group

Rights: The Limits of State Neutrality” (2012), 45 U.B.C. L. Rev. 497, at pp. 498-99.
The pursuit of secular values means respecting the right to hold and manifest different
religious beliefs.

A secular state respects religious differences, it does not seek to

extinguish them.

[44]

Through this form of neutrality, the state affirms and recognizes the

religious freedom of individuals and their communities. As Prof. Moon noted:

Underlying the [state] neutrality requirement, and the insulation of
religious beliefs and practices from political decision making, is a
conception of religious beliefs or commitment as deeply rooted, or
commitment as an element of the individual’s identity, rather than simply
a choice or judgment she or he has made. Religious belief lies at the core
of the individual’s worldview. It orients the individual in the world,
shapes his or her perception of the social and natural orders, and provides
a moral framework for his or her actions. Moreover, religious belief ties
the individual to a community of believers and is often the central or
defining association in her or his life. The individual believer participates
in a shared system of practices and values that may, in some cases, be
described as a “way of life”. If religion is an aspect of the individual’s
identity, then when the state treats his or her religious practices or beliefs
as less important or less true than the practices of others, or when it
marginalizes her or his religious community in some way, it is not simply
rejecting the individual’s views and values, it is denying her or his equal
worth. [Footnote omitted; p. 507.]

[45]

Because it allows communities with different values and practices to

peacefully co-exist, a secular state also supports pluralism. The European Court of
Human Rights recognized the relationship between religious freedom, secularism and
pluralism in Kokkinakis v. Greece, judgment of 25 May 1993, Series A No. 260-A, a
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over those of another: Richard Moon, “Freedom of Religion Under the Charter of

case about a Jehovah’s Witness who had been repeatedly arrested for violating
Concluding that the claimant’s Article 9 rights to

religious freedom had been violated, the court wrote:

As enshrined in Article 9, freedom of thought, conscience and religion
is one of the foundations of a “democratic society” within the meaning of
the Convention. It is, in its religious dimension, one of the most vital
elements that go to make up the identity of believers and their conception
of life, but it is also a precious asset for atheists, agnostics, sceptics and
the unconcerned. The pluralism indissociable from a democratic society,
which has been dearly won over the centuries, depends on it. [p. 17]

See also Metropolitan Church of Bessarabia v. Moldova, No. 45701/99,
ECHR 2001-XII.
[46]

This does not mean that religious differences trump core national values.

On the contrary, as this Court observed in Bruker v. Marcovitz, [2007] 3 S.C.R. 607:

Not all differences are compatible with Canada’s fundamental values and,
accordingly, not all barriers to their expression are arbitrary.
Determining when the assertion of a right based on difference must yield
to a more pressing public interest is a complex, nuanced, fact-specific
exercise that defies bright-line application. It is, at the same time, a
delicate necessity for protecting the evolutionary integrity of both
multiculturalism and public confidence in its importance. [para. 2].

Or, as the Bouchard-Taylor report observed:

A democratic, liberal State cannot be indifferent to certain core values,
especially basic human rights, the equality of all citizens before the law,
and popular sovereignty. These are the constituent values of our political
system and they provide its foundation.
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Greece’s ban on proselytism.

[47]

These shared values — equality, human rights and democracy — are

values the state always has a legitimate interest in promoting and protecting. They
enhance the conditions for integration and points of civic solidarity by helping
connect us despite our differences: Jürgen Habermas, “Religion in the Public Sphere”
(2006), 14 European Journal of Philosophy 1, at p. 5. This is what makes pluralism
work. As McLachlin J. noted in Adler v. Ontario, [1996] 3 S.C.R. 609 (dissenting in
part), “[a] multicultural multireligious society can only work . . . if people of all
groups understand and tolerate each other”: para. 212.

Religious freedom must

therefore be understood in the context of a secular, multicultural and democratic
society with a strong interest in protecting dignity and diversity, promoting equality,
and ensuring the vitality of a common belief in human rights.

[48]

The state, therefore, has a legitimate interest in ensuring that students in

all schools are capable, as adults, of conducting themselves with openness and respect
as they confront cultural and religious differences.

A pluralist, multicultural

democracy depends on the capacity of its citizens “to engage in thoughtful and
inclusive

forms

of deliberation amidst,

and

enriched

by,” different religious

worldviews and practices: Benjamin L. Berger, “Religious Diversity, Education, and
the ‘Crisis’ in State Neutrality” (2014), 29 C.J.L.S. 103, at p. 115.
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(Gérard Bouchard and Charles Taylor, Commission de consultation sur
les pratiques d’accommodement reliées aux différences culturelles,
Building the Future: A Time for Reconciliation (2008), at p. 134)

[49]

With this context in mind, we turn to assessing the Minister’s decision in

statutory objectives of the ERC Program.

[50]

I begin with an analysis of the statutory objectives at stake. Under s. 22

of the Regulation respecting the application of the Act respecting private education,
the Minister is required to grant exemptions from the mandatory program when a
school offers an “equivalent” program.

The starting point for the analysis of the

statutory objectives is interpreting the meaning of “equivalent”, taking into account
the words of the provision in this regulatory context, the scheme of the Act, the object
of the Act, and the intention of Parliament: Elmer A. Driedger, The Construction of
Statutes (1974), at p. 67; Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, at para.
21.

[51]

This regulatory context concerns the minimum educational attainments

required of students in private and public schools across Quebec. Quebec seeks to
ensure that students who graduate with a provincially approved secondary school
diploma demonstrate the knowledge and competencies they need to be productive
members of society, and that schools granting secondary school diplomas facilitate
the realization of these skills. In particular, the Minister has a statutory responsibility
to adopt measures that will contribute to individuals’ education and development, and
to ensure that educational institutions offer services of sufficient quality: An Act
respecting the Ministère de l’Éducation, du Loisir et du Sport, CQLR, c. M-15, s. 2.
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order to determine whether it proportionately balanced religious freedom with the

[52]

To this end, under the Basic school regulation for preschool, elementary

taught each year and sets out minimum requirements for the instructional hours to be
accorded to each subject: ss. 23 and 23.1. The Minister also has the power to set out
core course objectives and content, establish curricula to teach these core subjects, as
well as allow for optional content that can be customized according to the needs of
students: Education Act, s. 461. The mandatory curricula must be taught in private as
well as public schools: An Act respecting private education, ss. 25 and 32. Finally,
the regulatory scheme also requires all private educational institutions to hold a
permit to operate, which enables the Minister to ensure that all private schools are
complying with the general regulatory framework it has set out: An Act respecting
private education, s. 10.

[53]

The power to grant exemptions from the mandatory curriculum in cases

where a school offers an “equivalent” program is part of the Minister’s broader
regulatory role of ensuring that basic educational standards are met by schools and
students alike. As a result, in order to be consistent with the scheme as a whole, the
Minister’s interpretation of which programs are “equivalent” should take into account
the objectives each course seeks to meet and the competencies it seeks to inculcate in
students.

[54]

At the same time, however, there would be little point in offering an

exemption if, in order to receive it, the proposed alternative program had to be
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and secondary education, Quebec prescribes the compulsory subjects that must be

identical to the mandatory program in every way.

The exemption exists in a

regulatory

the

that

anticipates

and

sanctions

existence

of private

denominational schools. And the preamble to An Act respecting the Ministère de
l’Éducation, du Loisir et du Sport, which sets out the Minister’s powers, recognizes
that parents have the right to choose establishments that, according to their own
convictions, best respect the rights of their children.

In order to respect values of

religious freedom in this context, as well as to cohere with the larger regulatory
scheme, a reasonable interpretation of the process for granting exemptions from the
mandatory curriculum would leave at least some room for the religious character of
those schools.

The regulation providing for such exemptions would otherwise

operate to prevent what the Act respecting private education itself allows — a private
school being denominational.

[55]

Although it prescribes some course content, the documentation describing

the ERC Program does not set out detailed lesson plans that teachers are required to
cover. The program is instead structured to be flexible and thematic, providing only a
general framework to guide students in developing competencies in ethics, dialogue
and religious culture, in service of the two key objectives of the program: the
recognition of others and the pursuit of the common good.

[56]

Given the highly flexible nature of the ERC Program and its heavy

emphasis on these two objectives, as well as the context of the regulatory scheme as a
whole, it is unreasonable to interpret equivalence as requiring a strict adherence to
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scheme

specific course content, rather than in terms of the ERC’s program objectives
Using the program’s objectives as the marker for equivalence leaves the

necessary flexibility for the possibility of acceptable differences between an
alternative

program and

the

accommodate religious freedom.

ERC

Program,

including

differences

that

can

As long as the alternative program substantially

realizes the objectives of the ERC Program, it should be considered equivalent. The
Minister’s task was therefore to arrive at a decision that proportionately balanced the
realization of the ERC Program’s objectives of promoting respect for others and
openness to diversity, with respect for Charter-protected religious freedom in this
context.

[57]

The information that was before the Minister when she made her decision

about Loyola’s proposed alternative program consisted of two letters requesting the
exemption and a three-page proposed curriculum document.

Based on these

documents, the Minister identified a number of key differences between the two
programs.

The crucial difference, however, was the religious nature of Loyola’s

program. Loyola proposed an alternative program that would focus on Catholic
precepts and ethics, and discuss other belief systems from a Catholic perspective. Its
main goal, as the Minister’s representative noted in her letter dated November 13,
2008, was the “transmission of Catholic beliefs and convictions”.

As this letter to

Loyola makes clear, in the Minister’s view, a program that departs in any way from
the ERC Program’s posture of strict neutrality, even partially, cannot achieve the
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generally.

state’s objectives of promoting respect for others and openness to diversity. This was

[58]

The Minister’s decision necessarily engages religious freedom.

The

starting point, and the inspiration for most of this Court’s subsequent jurisprudence
about religious freedom, is R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295, where
Dickson J. (as he then was), writing for the majority, articulated his visionary
approach to freedom of religion:

The essence of the concept of freedom of religion is the right to entertain
such religious beliefs as a person chooses, the right to declare religious
beliefs openly and without fear of hindrance or reprisal, and the right to
manifest religious belief by worship and practice or by teaching and
dissemination. But the concept means more than that.
Freedom can primarily be characterized by the absence of coercion or
constraint. . . . Coercion includes not only such blatant forms of
compulsion as direct commands to act or refrain from acting on pain of
sanction, coercion includes indirect forms of control which determine or
limit alternative courses of conduct available to others. Freedom in a
broad sense embraces both the absence of coercion and constraint, and
the right to manifest beliefs and practices. Freedom means that, subject
to such limitations as are necessary to protect public safety, order,
health, or morals or the fundamental rights and freedoms of others, no
one is to be forced to act in a way contrary to his beliefs or his
conscience.
What may appear good and true to a majoritarian religious group, or to
the state acting at their behest, may not, for religious reasons, be imposed
upon citizens who take a contrary view. The Charter safeguards
religious minorities from the threat of “the tyranny of the majority”.
[Emphasis added; pp. 336-37.]

[59]

Justice Dickson’s formulation of religious freedom is founded on the idea

that no one can be forced to adhere to or refrain from a particular set of religious
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also the position that Quebec took before this Court.

beliefs.

This includes both the individual and collective aspects of religious belief:

[1986] 2 S.C.R. 713, at p. 781. In the words of Justice LeBel: “Religion is about
religious beliefs, but also about religious relationships” (Hutterian Brethren, at para.
182).

[60]

Religious freedom under the Charter must therefore account for the

socially embedded nature of religious belief, and the deep linkages between this
belief and its manifestation through communal institutions and traditions: Victor
Muñiz-Fraticelli and Lawrence David, “Whence a nexus with religion?

Religious

institutionalism in a Canadian context”, forthcoming, at p. 2; Dieter Grimm,
“Conflicts Between General Laws and Religious Norms” (2009), 30 Cardozo L. Rev.
2369, at p. 2373. To fail to recognize this dimension of religious belief would be to
“effectively denigrate those religions in which more emphasis is placed on communal
worship or other communal religious activities”: Dwight Newman, Community and
Collective Rights: A Theoretical Framework for Rights held by Groups (2011), at p.
78. See also Will Kymlicka, Multicultural Citizenship: A Liberal Theory of Minority
Rights (1995), at p. 105.

[61]

These collective aspects of religious freedom — in this case, the

collective manifestation and transmission of Catholic beliefs through a private
denominational school — are a crucial part of Loyola’s claim. In S.L., this Court held
that the imposition of the ERC Program in public schools did not impose limits on the
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Hutterian Brethren, at paras. 31, 130 and 182; R. v. Edwards Books and Art Ltd.,

religious freedom of individual students and parents.

This case, however, can be

support the collective practice of Catholicism and the transmission of the Catholic
faith. The question is not only how Loyola is required to teach about other religions,
but also how it is asked to teach about the very faith that animates its character and
the comparative relationship between Catholicism and other faiths.

The Minister’s

decision therefore demonstrably interferes with the manner in which the members of
an institution formed for the very purpose of transmitting Catholicism, can teach and
learn about the Catholic faith. This engages religious freedom protected under s. 2(a)
of the Charter.

[62]

I agree with Loyola that the Minister’s decision had a serious impact on

religious freedom in this context.

To tell a Catholic school how to explain its faith

undermines the liberty of the members of its community who have chosen to give
effect to the collective dimension of their religious beliefs by participating in a
denominational school.

[63]

As Justice Dickson observed in Big M Drug Mart, “whatever else

freedom of conscience and religion may mean, it must at the very least mean this:
government may not coerce individuals to affirm a specific religious belief or to
manifest a specific religious practice for a sectarian purpose” (p. 347). Although the
state’s purpose here is secular, requiring Loyola’s teachers to take a neutral posture
even about Catholicism means that the state is telling them how to teach the very
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distinguished from S.L. because Loyola is a private religious institution created to

religion that animates Loyola’s identity. It amounts to requiring a Catholic institution

understanding of Catholicism.

[64]

It also interferes with the rights of parents to transmit the Catholic faith to

their children, not because it requires neutral discussion of other faiths and ethical
systems, but because it prevents a Catholic discussion of Catholicism. This ignores
the fact that an essential ingredient of the vitality of a religious community is the
ability of its members to pass on their beliefs to their children, whether through
instruction in the home or participation in communal institutions.

[65]
instruments.

This principle has received wide recognition in international human rights
Article 18(4) of the International Covenant on Civil and Political

Rights, 999 U.N.T.S. 171, for example, protects the rights of parents to guide their
children’s religious upbringing:

The States Parties to the present Covenant undertake to have respect
for the liberty of parents and, when applicable, legal guardians to ensure
the religious and moral education of their children in conformity with
their own convictions.

[66]

Though not relied on by Loyola in this case, s. 41 of the Quebec Charter,

also protects the rights of parents to guide their children’s religious upbringing:
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to speak about Catholicism in terms defined by the state rather than by its own

[67]

Ultimately, measures which undermine the character of lawful religious

institutions and disrupt the vitality of religious communities represent a profound
interference with religious freedom.

[68]

There is, on the other hand, insufficient demonstrable benefit to the

furtherance of the state’s objectives in requiring Loyola’s teachers to teach
Catholicism from a neutral perspective.

In her letter dated November 13, 2008

explaining her decision to deny Loyola’s exemption, the Minister sets out her reasons
for rejecting Loyola’s proposed alternative curriculum:

[TRANSLATION]



The approach to and the conception of the common good developed in
the Ethics and Religious Culture program [and those] proposed by
Loyola High School are very different. . . . the program proposed by
Loyola . . . is based on the Catholic faith and its main goal is the
transmission of Catholic beliefs and convictions.



. . . The ethics aspect of the program proposed by Loyola…focuses on
the teaching of moral reference points laid down by the Catholic
Church



. . . the program does not meet the requirements for the Ethics and
Religious Culture program in terms of religious culture, as religions
are studied in connection with the Catholic religion.



. . . the . . . program does not lead the student to reflect on the common
good, or on ethical issues, but rather to adopt the Jesuit perspective of
Christian service.
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Parents or the persons acting in their stead have a right to give their
children a religious and moral education in keeping with their convictions
and with proper regard for their children’s rights and interests.

These passages reflect the central problems with the Minister’s decision: it treats

necessarily inimical to the state’s core objectives in imposing the ERC Program and it
gives no weight to the values of religious freedom engaged by the decision. There is,
in short, no balancing of freedom of religion in relation to the statutory objectives.
The result is a disproportionate outcome that does not protect Charter values as fully
as possible in light of those statutory objectives.

[69]

In the Quebec context, where private denominational schools are

authorized, forcing a religious school to teach its own religion from a non-religious
perspective does not assist in realizing the ERC Program’s basic curricular goals of
encouraging among students respect for others and openness to others.

The

Minister’s decision suggests that engagement with an individual’s own religion on his
or her own terms can simply be presumed to impair respect for others. This
assumption runs counter to the objectives of the regulatory scheme as a whole and it
has a disproportionate impact on the values underlying religious freedom in this
context. This necessarily renders the Minister’s decision unreasonable.

[70]

The disproportionate nature of this decision is reinforced by the fact that

the Minister’s decision effectively prohibits Loyola from teaching about Catholic
ethics from a Catholic perspective. Catholic doctrine and Catholic ethics are simply
too intertwined to make it possible to teach one from a religious perspective and the
other neutrally. More to the point, there is no reason to distinguish between the two
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teaching any part of the proposed alternative program from a Catholic perspective as

when it comes to religious freedom. In both cases, preventing Loyola from teaching

[71]

Loyola, as previously noted, conceded before this Court that it was

prepared to teach the first competency — world religions other than Catholicism —
from a neutral perspective. It sought, however, to be exempt from teaching the ethics
of other religions from a neutral perspective, and proposed instead to do so from a
Catholic perspective.

Unlike my colleagues in their concurring opinion, however, I

agree with the Court of Appeal that requiring Loyola to teach about the ethics of
other religions in a neutral, historical and phenomenological way would not interfere
disproportionately with the relevant Charter protections implicated by the decision.
Justice Deschamps’s admonition that exposing children to a variety of religious facts
does not, in itself, infringe on their parents’ religious freedom remains compelling in
a denominational school: S.L., at para. 40.

I agree with her that in a multicultural

society, it is not a breach of anyone’s freedom of religion to be required to learn (or
teach) about the doctrines and ethics of other world religions in a neutral and
respectful way. See Reference re Same-Sex Marriage, [2004] 3 S.C.R. 698, at paras.
46 and 48.

[72]

But what does it mean to teach about the ethics of other religions in a

“neutral” and “objective” way in the context of a religious school that is permitted to
teach its own religion and ethics from a religious perspective? My starting point is
that in a religious high school, where students are learning about the precepts of one

2015 SCC 12 (CanLII)

Catholicism seriously impairs its Catholic identity.

particular faith throughout their education, it is arguably even more important that

reasons underlying those beliefs.

[73]

I quickly acknowledge that in a religious school, teaching other ethical

frameworks in a neutral way may be a delicate exercise. A school like Loyola must
be allowed some flexibility as it navigates these difficult moments. Catholicism’s
answer to ethical questions, for instance, will sometimes conflict with the approach
taken by the ethics of other religions.

It would be surprising if, in classes discussing

other belief systems, students did not ask for comparative explanations, questions
Loyola’s teachers are clearly free to answer.

A comparative approach that explains

the Catholic ethical perspective and responds to questions about it is of course
legitimate.

[74]

But the fact that there are difficulties in implementation does not mean

the state should be required to throw up its hands and abandon its objectives. Those
objectives are not only of immense public importance, they are also, as this Court
confirmed in S.L., constitutional. Pursuing them in a religious school may require the
Minister to accept some adjustments to the program to make it align with the school’s
religious character, but these adjustments need not mean the wholesale replacement
of objective explications of other religions’ ethical systems with a program that
frames its discussion of ethics primarily through the moral lens of a school’s religious
perspective.
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they learn, in as objective a way as possible, about other belief systems and the

[75]

The alternative program that Loyola submitted to the Minister would

morality. Even if Loyola’s teachers do so respectfully, this fundamentally transforms
the ethics component of the ERC Program from a study of different ethical
approaches into a class on Catholicism.

The resulting risk is that other religions

would necessarily be seen not as differently legitimate belief systems, but as worthy
of respect only to the extent that they aligned with the tenets of Catholicism.

This

contradicts the ERC Program’s goals of ensuring respect for those whose religious
beliefs are different, a goal no less worthy in a religious school than in a public one.

[76]

The key is in how the discussion is framed. An emphasis on objective

instruction insofar as possible, and on teaching other ethical positions in their own
right, does not mean stifling debate or denying Loyola’s Catholic identity.

On the

contrary, the framework of the discussions would be wider because they are not based
solely on a particular religion’s perspective.

That religion’s own ethical framework

would necessarily be part of the discussion, but the role will be one of significant
participant rather than hegemonic tutor.

[77]

There is no doubt that this will not always be easy. The question is, given

the undisputed significance of the ERC Program’s objectives, can requiring Loyola’s
teachers to teach and discuss other religions and their ethical positions as objectively
as possible really be seen as a serious interference with freedom of religion merely
because it may be difficult to execute neatly?
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teach other ethical frameworks primarily through the lens of Catholic ethics and

[78]

I have difficulty seeing how this can undermine the values of religious

explain to their students may not reflect their personal beliefs, or Loyola’s
institutional allegiances.

But teaching about the ethics of other religions is largely a

factual exercise. It need not be a clash of values. Nor is asking Loyola’s teachers to
teach other religions and ethical positions as objectively as possible a requirement
that they shed their own beliefs.

It is, instead, a pedagogical tool utilized by good

teachers for centuries — let the information, not the personal views of the teacher,
guide the discussion.

The fact that those personal principles are not central when

discussing the ethical principles of other religions does not mean that the Loyola
teacher is silenced, or forced to forego his own beliefs, or even appears to be doing
so.

It also does not mean that Loyola’s teachers are foreclosed from explaining the

Catholic perspective and its differences from other faiths.

[79]

In any event, it is the Minister’s decision as a whole that must reflect a

proportionate and therefore reasonable balancing of the Charter protections and
statutory objectives in issue. It does not, in my respectful view, because it rests on
the assumption that a confessional program cannot achieve the objectives of the ERC
Program. This assumption led the Minister to a decision that does not, overall, strike
a proportionate balance between the Charter protections and statutory objectives at
stake in this case. It is, with respect, unreasonable as a result.
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freedom. I do not dispute that the belief systems Loyola’s teachers are required to

[80]

This is not to suggest, however, that in a religious school, the Minister is

students about different world religions and ethical beliefs — to be replaced by a
program that focuses on that religion’s doctrine and morality.

To ask a religious

school’s teachers to discuss other religions and their ethical beliefs as objectively as
possible does not seriously harm the values underlying religious freedom.

These

features of the ERC Program are essential to achieving its objectives. But preventing
a school like Loyola from teaching and discussing Catholicism in any part of the
program from its own perspective does little to further those objectives while at the
same time seriously interfering with the values underlying religious freedom.

[81]

I would therefore allow the appeal, set aside the Minister’s decision, and

remit the matter to the Minister for reconsideration in light of these reasons.

An

exemption cannot be withheld on the basis that Loyola must teach Catholicism and
Catholic ethics from a neutral perspective.

In the circumstances, I would make no

order for costs.

The reasons of McLachlin C.J. and Rothstein and Moldaver JJ.were delivered by
THE CHIEF JUSTICE AND MOLDAVER J. —

I.

Overview
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required to allow the ERC Program — a program that is framed as a tool to teach

[82]

Loyola, a private Catholic high school, challenges the decision of the

exemption from the Ethics and Religious Culture course (“ERC Program”), a
compulsory program requiring the teaching of world religions, ethics and dialogue in
a neutral way. The application judge set aside the Minister’s decision, holding that it
violated Loyola’s constitutional right to freedom of religion.

The Quebec Court of

Appeal reversed that decision. Loyola now appeals with leave to this Court.

[83]

Like our colleague Abella J., we would allow the appeal. In our view, the

Minister’s decision cannot be upheld because it failed to protect Loyola’s right to
religious freedom.

In reaching that conclusion, we respectfully differ from our

colleague on a number of points, including her choice of remedy.

II.

[84]

Background Facts

The government of Quebec, as part of a plan of progressive secularization

of the public school system, incorporated the ERC Program into its core curriculum.
Beginning in 2008, all schools were required to deliver a program teaching world
religions, ethics and dialogue from a secular, morally neutral perspective.

The

legislative and regulatory scheme provided exemptions for private schools to teach an
equivalent program, with requests for exemptions to be assessed by the Minister.

[85]

Loyola High School is a respected Catholic private school, founded in

1848 as part of the Collège Sainte-Marie, administered by the Jesuit Order and
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Minister of Education, Recreation and Sports (“Minister”) refusing to grant it an

serving the Catholic community of Montréal. It applied for an exemption to teach a

Program, but in harmony with its religious convictions. The Minister refused, on the
basis that Loyola’s proposed program had a religious perspective that was
unacceptable, and that it amounted to a program of moral education that did not
follow the required neutral and cultural approach to religio n and ethics.

III.

[86]

Procedural History

The application judge heard evidence from several expert and lay

witnesses, and made extensive findings of fact which we address in greater detail in
our analysis.

He found that the Minister’s refusal constituted a serious infringement

of Loyola’s right to religious freedom. In the result, he granted Loyola’s application,
quashed the Minister’s decision, and ordered an exemption (2010 QCCS 2631).

[87]

On appeal by the Minister, the Quebec Court of Appeal applied the

administrative law framework from Doré v. Barreau du Québec, 2012 SCC 12,
[2012] 1 S.C.R. 395, and concluded that the Minister’s decision was reasonable. The
Court of Appeal expressed skepticism that denying an exemption to teach a modified
version of the ERC Program posed any infringement on Loyola’s freedom to teach
the Catholic religion.

Furthermore, it concluded that even if there were an

infringement, it would be [TRANSLATION] “trivial because [the ERC Program] is only
one class among many” and “the program does not require teachers to refute the
precepts of the Catholic religion, but only to abstain from expressing their opinions or
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program that, in its view, achieved the same educational objectives of the ERC

convictions” (2012 QCCA 2139, at para. 174). In consequence, the Court of Appeal

explain, we respectfully disagree with the Court of Appeal’s conclusion that the
infringement was trivial.

Indeed, for reasons that will become apparent, we are

satisfied that the infringement had a substantial impact on Loyola’s right to religious
freedom.

IV.

[88]

Analysis

We are required to address several issues in deciding this appeal. First,

we must decide whether Loyola as a religious organization is entitled to the
constitutional protection of freedom of religion. Concluding that it is, we analyze the
proper interpretation of the legislative and regulatory scheme at issue in this appeal,
including the ERC Program and the exemption provision. We review the content of
Loyola’s proposed equivalent program, and then evaluate the Minister’s decision in
light of Loyola’s constitutional right to religious freedom — first, determining
whether Loyola’s freedom of religion was breached, and second, determining whether
that breach was minimally impairing and therefore justified under s. 1 of the
Canadian Charter of Rights and Freedoms (the “Canadian Charter” or “Charter”).
Finding that Loyola’s freedom of religion was infringed, and that the infringement
was not minimally impairing, we offer guidelines on the appropriate scope of an
equivalent program that would comply with the Charter while meeting the objectives
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overturned the application judge, and reinstated the decision of the Minister. As we

of the ERC Program. Finally, we determine that the appropriate remedy is an order

A.

Does Loyola as a Religious Organization Enjoy Freedom of Religion Under
Section 2(a) of the Canadian Charter and Section 3 of the Quebec Charter?

[89]

Loyola is a religious non-profit corporation constituted under Part III of

Quebec’s Companies Act, CQLR, c. C-38.

For over a century, it has pursued a

vocation of providing Catholic religious education for young men.

Loyola asserts

that, as a religious organization, it is protected by the guarantee of freedom of religion
in the Canadian Charter and the Charter of human rights and freedoms (the “Quebec
Charter”).

[90]

The Attorney General of Quebec contends that Loyola enjoys no such

constitutional protection because it is not a natural person, but merely a legal person:
religious freedom protects sincerely held beliefs, and a corporation is capable of
neither sincerity nor belief.

This raises the question of whether religious

organizations are protected by the guarantee of freedom of religion.

[91]

In our view, Loyola may rely on the guarantee of freedom of religion

found in s. 2(a) of the Canadian Charter. The communal character of religion means
that protecting the religious freedom of individuals requires protecting the religious
freedom of religious organizations, including religious educational bodies such as
Loyola. Canadian and international jurisprudence supports this conclusion.

2015 SCC 12 (CanLII)

of mandamus granting an exemption to Loyola to teach such a program.

[92]

This Court has affirmed that freedom of religion under s. 2(a) of the

Northcrest v. Amselem, 2004 SCC 47, [2004] 2 S.C.R. 551, Bastarache J., writing in
dissent but not on this point, quoted Professor Timothy Macklem for the proposition
that

religions are necessarily collective endeavours. . . . It follows that any
genuine freedom of religion must protect, not only individual belief, but
the institutions and practices that permit the collective development and
expression of that belief.
(Para. 137, quoting “Faith as a Secular Value” (2000), 45 McGill L.J. 1,
at p. 25.)

[93]

In Alberta v. Hutterian Brethren of Wilson Colony, 2009 SCC 37, [2009]

2 S.C.R. 567, Justice Abella and Justice LeBel, both writing in dissent but not on this
point, emphasized the collective dimension of religious freedom.

Justice Abella

noted the “group, or ‘community’, aspect of religious freedom” (para. 131), while
Justice LeBel observed:

Religion is about religious beliefs, but also about religious
relationships. . . . [This appeal] raises issues about belief, but also about
the maintenance of communities of faith. We are discussing the fate . . .
of a community that shares a common faith and a way of life that is
viewed by its members as a way of living that faith and of passing it on to
future generations. [Emphasis added; para. 182.]

[94]

The individual and collective aspects of freedom of religion are

indissolubly intertwined.

The freedom of religion of individuals cannot flourish
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Canadian Charter has both an individual and a collective dimension. In Syndicat

without freedom of religion for the organizations through which those individuals

[95]

In this respect, the guarantee of freedom of religion resembles the

guarantees of freedom of expression, freedom from unreasonable search and seizure
and trial within a reasonable time, all of which have been held to apply to
corporations: see Edmonton Journal v. Alberta (Attorney General), [1989] 2 S.C.R.
1326; Hunter v. Southam Inc., [1984] 2 S.C.R. 145; R. v. CIP Inc., [1992] 1 S.C.R.
843.

As with s. 2(a), the text of these rights refers not to “individuals” but to

“everyone” or “any person”, which has been interpreted as including corporations:
see D. Gibson, The Law of the Charter: Equality Rights (1990, at pp. 53-54).

[96]

International human rights instruments recognize the communal character

of religion and support the extension of constitutional protection to the organizations
through which congregants worship and teach their faith. Article 18 of the Universal
Declaration of Human Rights, G.A. Res. 217 A (III), U.N. Doc. A/810, at 71 (1948)
provides:

Everyone has the right to freedom of thought, conscience and
religion; this right includes freedom to change his religion or belief, and
freedom, either alone or in community with others and in public or
private, to manifest his religion or belief in teaching, practice, worship
and observance.
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express their religious practices and through which they transmit their faith.

Article 9 of the European Convention on Human Rights, 213 U.N.T.S. 221, contains
Similarly, the International Covenant on Civil and

Political Rights, 999 U.N.T.S. 171, to which Canada is a signatory, provides:

Article 18. 1. Everyone shall have the right to freedom of thought,
conscience and religion. This right shall include freedom to have or to
adopt a religion or belief of his choice, and freedom, either individually
or in community with others and in public or private, to manifest his
religion or belief in worship, observance, practice and teaching.
...
4. The States Parties to the present Covenant undertake to have respect
for the liberty of parents and, when applicable, legal guardians to ensure
the religious and moral education of their children in conformity with
their own convictions.

[97]

The Charter should be presumed to provide at least as great a level of

protection as is found in the international human rights documents that Canada has
ratified: Health Services and Support — Facilities Subsector Bargaining Assn. v.
British Columbia, 2007 SCC 27, [2007] 2 S.C.R. 391, at para. 70. It follows that the
collective aspect of freedom of religion should find protection under the Charter.

[98]

Foreign jurisprudence supports Loyola’s claim to freedom of religion:

see Sindicatul “Păstorul Cel Bun” v. Romania (2014), 58 E.H.R.R. 10, at para. 136;
Metropolitan Church of Bessarabia v. Moldova, No. 45701/99, ECHR 2001-XII;
Hosanna-Tabor Evangelical Lutheran Church and School v. Equal Employment
Opportunity Commission, 132 S. Ct. 694 (2012); National Labor Relations Board v.
Catholic Bishop of Chicago, 440 U.S. 490 (1979).

2015 SCC 12 (CanLII)

a virtually identical provision.

[99]

The Attorney General of Quebec points out that in R. v. Edwards Books

corporation cannot possess religious beliefs” (p. 784).

However, a religious

organization may in a very real sense have religious beliefs and rights. Thus, Dickson
C.J. referred to the s. 2(a) freedom of “individuals and groups” (p. 759 (emphasis
added)), describing that freedom using language from R. v. Big M Drug Mart Ltd.,
[1985] 1 S.C.R. 295, at p. 336, as “the right to manifest religious belief by worship
and practice or by teaching and dissemination” (p. 757).

[100]

On the submissions before us, and given the collective aspect of religious

freedom long established in our jurisprudence, we conclude that an organization
meets the requirements for s. 2(a) protection if (1) it is constituted primarily for
religious purposes, and (2) its operation accords with these religious purposes.

[101]

The precise scope of these requirements may require clarification in

future cases which test their boundaries, but it is evident that Loyola falls within their
ambit. It is a non-profit religious corporation constituted for the purpose of offering a
Jesuit education to children within Quebec’s Catholic religious community.

It has

operated for over a century in accordance with this religious educational purpose.

[102]

We note that the same result is reached under s. 3 of the Quebec Charter.

If anything, the conclusion is clearer, because the Quebec Charter accords freedom of
religion to “[e]very person”, unlike the Canadian Charter which uses the more
ambiguous “[e]veryone”.

Under Quebec’s Interpretation Act, CQLR, c. I-16, “the
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and Art Ltd., [1986] 2 S.C.R. 713, Dickson C.J. commented that “a business

word ‘person’ includes natural or legal persons, . . . unless inconsistent with the

arises here; on the contrary, for the reasons just discussed, the circumstances favour
recognition of the right of freedom of religion for religious organizations.

B.

[103]

The Interpretation of the Legislative and Regulatory Scheme at Issue

To understand and evaluate the Minister’s decision, it is necessary to

understand the legislative and regulatory scheme under which it was made.

[104]

The starting point is the legislation.

Quebec can exist only as private schools.

As of 2000, religious schools in

The compulsory curriculum set by the

Minister applies to all schools, including private schools: An Act respecting private
education, CQLR, c. E-9.1, s. 25.

As of the 2008-2009 school year, the ERC

Program formed part of the compulsory curriculum for all schools in the province.

[105]

The legislation imposing the compulsory curriculum on public and

private schools contains a provision authorizing the government to adopt regulations
to provide exemptions to particular institutions.

Section 111 of the Act respecting

private education states:

111. The Government may, by regulation . . . ,
...
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statute or with the special circumstances of the case”: s. 61(16). No inconsistency

[106]

Pursuant to this power, the government of Quebec adopted s. 22 of the

Regulation respecting the application of the Act respecting private education, CQLR,
c. E-9.1, r. 1, which allows private schools to obtain exemptions from teaching the
compulsory curriculum:

22. Every institution shall be exempt from the [requirement to teach the
compulsory curriculum] provided the institution dispenses programs of
studies which the Minister of Education, Recreation and Sports judges
equivalent.

[107]

When the government inserted the ERC Program into the compulsory

curriculum, it did not exclude it from the s. 22 exemption provision. It is therefore
open to private religious schools to apply for an exemption from the requirement to
teach the ERC Program.

Loyola did so, and the Minister refused the exemption,

giving rise to this litigation.

[108]

The legislative and regulatory scheme imposes a compulsory curriculum,

but modifies this by allowing individual schools to obtain exemptions.

This allows

Quebec to satisfy the educational objectives of the compulsory curriculum, while
permitting accommodations for particular schools on the basis of their circumstances
or needs. Applied to the ERC Program, this scheme allows Quebec to require that
religion be taught from a secular, cultural and phenomenological viewpoint in public
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(7) . . . authorize . . . the Minister to exclude, on the conditions he may
determine, persons, bodies, institutions or educational services from all or
some of the provisions of this Act . . .;

schools, while allowing private religious schools to adopt an alternative but

school’s freedom of religion.

[109]

The preamble of the Act specifying the Minister’s powers and obligations

(An Act respecting the Ministère de l’Éducation, du Loisir et du Sport, CQLR, c. M15) confirms that the reliance on the Minister’s discretion to approve exemptions is
intended to ensure respect for the religious freedoms of individuals and groups.

It

states:

WHEREAS every child is entitled to the advantage of a system of
education conducive to the full development of his personality;
Whereas parents have the right to choose the institutions which,
according to their convictions, ensure the greatest respect for the rights of
their children;
Whereas persons and groups are entitled to establish autonomous
educational institutions and, subject to the requirements of the common
welfare, to avail themselves of the administrative and financial means
necessary for the pursuit of their ends;

[110]

The department’s own publications support the conclusion that the

legislative and regulatory scheme is intended to operate in a way that respects the
religious freedoms of individuals and groups in the school system.

In a 2005

ministerial proposal, the Minister stated that “[r]especting the fundamental right to the
freedom of conscience and religion is the basis of all ethics and religious education”
(Establishment of an ethics and religious culture program: Providing future direction
for all Québec youth, (2005), at p. 6.

To similar effect, the Ethics and Religious
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equivalent approach that meets the basic objectives of the program but preserves the

Culture Program section of the department’s website promises that the legislative and

provision, which replaced a prior diversity of moral education programs including
denominational programs — will “respec[t] the freedom of conscience and religion of
parents, students and teachers” (“Ethics and Religious Culture Program: Contributing
to harmonious social relations in Québec society today” (online)).

[111]

Indeed, the department’s website notes that among the pre-existing

programs was a “Catholic Religious and Moral Instruction” program, and states that
the ERC Program will replace such programs in order to “offer the same education to
all Québec students”.

[112]

Section 22 functions to ensure the legislative and regulatory scheme’s

compliance with the freedom of religion guaranteed by s. 2(a) of the Charter.

It

guards against the possibility that, in certain situations, the mandatory imposition of a
purely secular curriculum may violate the Charter rights of a private religious school.
This safeguard is consistent with the obligations of the state in a multicultural society.
As LeBel J. observed in his concurring reasons in S.L. v. Commission scolaire des
Chênes, 2012 SCC 7, [2012] 1 S.C.R. 235, in the context of the public school system,
“[u]nder the constitutional principles governing state action, the state has neither an
obligation to promote religious faith nor a right to discourage religious faith in its
public education system” (para. 54). The state may not discourage religious faith in
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regulatory scheme — the generic ERC Program supplemented by the s. 22 exemption

the public education system; this obligation has even more resonance in the context of

C.

[113]

Analytical Approach Under the Charter

Section 2(a) of the Charter protects the right to freedom of religion. The

state can limit this right, but only if it can show that the limitation is “reasonable” and
“demonstrably justified in a free and democratic society” under s. 1 of the Charter.
The Charter requirement that limits on rights be reasonable and demonstrably
justified may be expressed in different ways in different contexts, but the basic
constitutional requirement remains the same.

[114]

The first issue is whether Loyola’s freedom of religion was infringed by

the Minister’s decision. The second issue is whether the Minister’s decision — that
only a purely secular course of study may serve as an equivalent to the ERC Program
— limits Loyola’s freedom of religion more than reasonably necessary to achieve the
goals of the program. However one describes the precise analytic approach taken, the
essential question is this:

did the Minister’s decision limit Loyola’s right to freedom

of religion proportionately — that is, no more than was reasonably necessary?

[115]

For reasons that follow, we conclude that both of these issues must be

answered in the affirmative.

D.

Loyola’s Proposed Equivalent Program
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a private religious school.

[116]

The nature of Loyola’s proposed equivalent program lies at the heart of

[117]

The ERC Program has two core objectives: recognition of others and the

pursuit of the common good.

Furthering these objectives, the program teaches

students to develop competencies in understanding religion (the “world religions
competency”),

reflecting on ethical questions (the “ethics competency”),

and

engaging in dialogue (the “dialogue competency”).

[118]

Several sources of information shed light on exactly how Loyola

proposes to teach these competencies in its alternative to the ERC Program.

On

March 30, 2008, Loyola sent its first letter to the Minister requesting an exemption
from the ERC Program, which gave a broad overview of the objectives of its
proposed equivalent program.

Following a request to submit further information,

Loyola provided a three-page document with a more detailed summary of its
proposed program.

After receiving an initial negative response, but before the

Minister’s final decision to deny an exemption, Loyola sent a further, three-page
letter to the Minister on August 25, 2008, containing more details about its proposal.

[119]

The precise nature of the proposed equivalent program was further

clarified in testimony heard by the application judge, and Loyola’s written and oral
submissions to this Court.

In fairness, these clarifications were not available to the

Minister when she rendered her decision.

Nevertheless, they are helpful in

determining the form and substance of the program Loyola is proposing.
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this appeal. As such, it is worth examining in some detail.

Loyola describes a program of study that achieves the ERC Program’s

[120]

delivered “in a manner respectful of the Catholic faith and the moral values that form
the cornerstone of our school” (application judge’s reasons, at para. 35). The threepage program summary outlines a diverse mix of content that includes doctrinal
instruction on Catholic history and dogma, comparative study of various world
religions, and consideration of an array of ethical and moral issues.

(1)

[121]

How Loyola’s Proposed Program Approaches the World Religions
Competency

The world religions aspect of Loyola’s program includes content on

Judaism, Islam, Buddhism, Hinduism, and North American native spirituality, and
teaches students to examine “religious praxis, sacred stories, myths, and rituals found
in religious cultures”.

In correspondence with the Minister, Loyola asserted that its

program is actually [TRANSLATION] “much more thorough” than the ERC Program in
its approach to understanding religion (application judge’s reasons, at para. 38). To
ensure that the program achieves the goal of [TRANSLATION] “promoting tolerance
and acceptance of others”, it goes beyond a “simple explanation” of other religions’
external customs to include an examination of their fundamental beliefs (ibid.).
Loyola’s program also “devotes a significant amount of study to Roman Catholic
Christianity” (A.F., at para. 13).
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objective of [TRANSLATION] “promot[ing] . . . tolerance and respect for all”, but that is

[122]

Paul Donovan, Loyola’s Principal, testified about Loyola’s in-depth

discuss Judaism or an imam to discuss Islam, to aid students in “getting to know what
that faith is really about”.

Mr. Donovan stated “that’s something that we do quite

regularly”. Loyola’s program approaches other religions by reference to the concepts
of God and faith “as understood by the tradition under study itself”, and to this extent
Loyola takes no issue with the professional posture of objectivity that the ERC
Program requires of teachers (A.F., at para. 13). As noted by Loyola’s counsel in his
oral submissions to this Court, “[y]ou can’t teach Buddhism from the Catholic point
of view” and “there is no issue with the way the program requires world religions to
be taught” (transcript, at p. 4).

[123]
teaching

Unlike its approach to teaching other religions, Loyola’s method of
Catholicism

is

neither

neutral nor

objective,

but

rather

takes

a

denominational approach. This approach aims to “provide the students with a sound
formation in the basic beliefs, rituals and practices of our Faith”, including “the
realization that Christianity cannot remain something purely internal, but must
express itself in our relationships with others and the world around us”.

Loyola’s

program “present[s] its faith in a manner where students are invited to engage with it
in a living way, not merely as a subject of detached intellectual curiosity” (A.F., at
para. 25), premised on the belief that in “teaching its own faith . . . it must do so from
the Catholic perspective” (transcript, at p. 6).
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approach to teaching other religions, giving examples of having a rabbi visit to

[124]

How Loyola’s Proposed Program Approaches the Ethics Competency

Loyola readily concedes that, as with its teaching of Catholicism within

the world religions competency, the ethics competency is also taught from the
Catholic perspective:

With respect to the ethics component, its central focus is the social
teaching of the Roman Catholic Church. . . . [A]s one would expect of a
Jesuit school, Loyola proposes the social and ethical teachings of the
Catholic Church as a basis on which students are invited to govern
themselves. [A.F., at para. 13]

Loyola’s program imparts a “Catholic vision” on topics such as “moral decision
making, good conscience-in-action, justice, honesty, respect for persons, respect for
creation, reverence for human life, compassion, sexuality, and peacemaking”.

[125]

However, while the Catholic perspective on ethical issues is given

prominence, Loyola’s program also includes “[e]xploration of ethical systems as
understood by various religions and nonreligious value systems”.

Described in its

August 25 submission to the Minister, Loyola’s program would have students
[TRANSLATION] “explor[e] a range of ethical systems, beliefs and practices”, and
would encourage them “to think critically” (application judge’s reasons, at para. 38).
As further clarified in this appeal:

. . . on all significant ethical questions, students are required to
understand not only the position of the Roman Catholic Church, but also
those of all major thinkers and viewpoints. . . .
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(2)

In all aspects of Loyola’s program, including the ethics competency, [TRANSLATION]
“the goal of teaching respect for all, regardless of our individual beliefs or customs, is
of crucial importance”, informed by “our ethical ideal . . . not simply to ‘tolerate’
others but indeed to ‘love’ others, as our Christian faith teaches us” (application
judge’s reasons, at para. 38).

(3)

[126]

How Loyola’s Proposed Program Approaches the Dialogue Competency

None of Loyola’s submissions to the Minister explicitly include the word

“dialogue”, and this was one of the justifications cited by the Minister in denying
Loyola’s request for an exemption. However, looking at the materials in context and
in their entirety, it is evident that the proposed program contemplates more than
students passively listening to a teacher’s lecture. The program summary uses active
verbs like “students explore” and “[s]tudents examine”. Loyola’s second letter to the
Minister stated that [TRANSLATION] “[w]e have always encouraged our students to
think critically, to obtain information, to be aware of the principal ethical issues and
to examine popular beliefs and practices” (application judge’s reasons, at para. 38).
The application judge had no difficulty making the following finding of fact:
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[T]hey are free to criticise the position of the Catholic Church on
any given issue and will be graded on the basis of the quality of their
reasoning, not on the basis of adherence to the Catholic position in
preference to other positions. [A.F., at para. 13]

A simple reading of [Loyola’s program summary], supplemented by
[Loyola’s correspondence with the Minister], unequivocally confirms that
the program dispensed by Loyola contains these two dimensions.
[Emphasis added; paras. 150-51.]

(4)

[127]

Does Loyola’s Proposed Program Conform to the Objectives of the ERC
Program?

In his reasons for judgment, the application judge concluded that

[TRANSLATION] Loyola’s program is comparable to the ERC program
established by the Minister. . . . [T]eaching . . . Loyola’s program in
accordance with the Catholic faith does not change its nature or make it
lose its status as an equivalent program.
The cultural approach advocated in the ERC program is in no way
incompatible or irreconcilable with the denominational approach required
by Loyola’s religious precepts. [paras. 182-83]

In our view, this finding was open to the application judge, and we see no reason to
interfere with it.

While Loyola’s alternative could perhaps have been more clearly

presented in the initial submissions to the Minister, the contours of the program have
been fleshed out more fully in testimony heard before the application judge and in
Loyola’s submissions on appeal.
following form:

At its most general level, the program takes the

(1) regarding the world religions competency, Loyola will teach

Catholicism from the Catholic perspective, but will teach other religions objectively,
respectfully and with reference to religious precepts as understood by those other
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[TRANSLATION] In the ERC program, dialogue is defined as
consisting of two interactive dimensions, that is, individual deliberation
and the exchange of ideas with others.

faiths themselves; (2) regarding the ethics competency, Loyola will emphasize the

presented on any given issue, and will welcome disagreement from students on
Catholic moral teachings; and (3) regarding the dialogue competency, Loyola will
encourage students to think critically and engage with their teachers and with each
other in exploring the topics covered in the program.

[128]

As is apparent, Loyola’s program departs from the generic ERC Program

in two key respects. First, Loyola proposes to teach Catholicism from the Catholic
perspective.

Second, while ensuring that all ethical points are presented and

encouraging students to think critically, Loyola proposes an approach that emphasizes
the Catholic point of view when discussing ethical questions.

In both respects,

Loyola’s teachers would depart from the strict neutrality required under the ERC
Program.

[129]

Justice Abella notes in her reasons that “the normative core of Loyola’s

proposed curriculum is the doctrine and belief system of the Catholic Church”
(para. 25).

This may be true, but it doesn’t tell the whole story. Surrounding that

normative core is a rich and full exploration of non-Christian religious beliefs, and of
ethical perspectives that do not mirror Catholic moral teachings. Leaders from other
religious communities are welcomed into the classroom to ensure a robust
understanding of other faiths and traditions, beyond the neutral description of
religious customs and practices envisioned by the ERC Program.

Students are
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Catholic point of view on ethical questions, but will ensure all ethical points are

allowed, even encouraged, to critique Catholic moral teachings. There is nothing to

the ERC Program: recognition of others and the pursuit of the common good. Nor
does it fail to address the competencies of understanding religion, reflecting on
ethical questions, and engaging in dialogue.

E.

Analysis of Loyola’s Religious Freedom Claim

[130]

Loyola challenges the Minister’s denial of an exemption from the ERC

Program as an infringement of its religious freedom. As we have explained, Loyola
is entitled to the freedom of religion protected by s. 2(a) of the Charter. This is not to
say that the religious freedoms of other actors are not implicated by the Minister’s
denial.

To the extent that the ERC Program would require Loyola’s teachers to

express a neutral viewpoint on religious matters, their religious freedoms may be at
issue. The religious freedom of the parents of Loyola’s students may be implicated,
as they have the right to seek moral and religious education for their children.
Perhaps even the religious freedom of Loyola’s students themselves is raised by the
denial of an exemption for Loyola to implement its alternative program.

[131]

It is not necessary to conclusively decide these matters.

Deciding the

case on the basis of the religious freedom of Loyola itself is sufficient to dispose of
this appeal. Similarly, it is not necessary to consider whether any different analysis or
result would arise under s. 3 of the Quebec Charter.
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suggest Loyola’s proposal is in any way ill suited to achieve the two key objectives of

[132]

The Extent of Religious Freedom Under Section 2(a) of the Charter

The freedom of religion protected by s. 2(a) of the Charter is not limited

to religious belief, worship and the practice of religious customs.

Rather, it extends

to conduct more readily characterized as the propagation of, rather than the practice
of, religion. As this Court held in Big M, “[t]he essence of the concept of freedom of
religion” includes “the right to manifest religious belief . . . by teaching and
dissemination” (p. 336).

Thus, Loyola’s expressed desire to teach its curriculum in

accordance with Catholic beliefs falls within the scope of s. 2(a)’s protection.

[133]

Big M also affirms that the interpretation of the religious freedom guarantee

should be “a generous rather than a legalistic one, aimed at fulfilling the purpose of the
guarantee and securing for individuals the full benefit of the Charter’s protection”
(p. 344).

(2)

[134]

Did the Minister’s Decision Infringe Loyola’s Rights Under Section 2(a)
of the Charter?

In Multani v. Commission scolaire Marguerite-Bourgeoys, 2006 SCC 6,

[2006] 1 S.C.R. 256, — another case involving religious freedom in the education
context — this Court restated the test for determining whether the rights guaranteed
by s. 2(a) have been infringed:

. . . in order to establish that his or her freedom of religion has been
infringed, the claimant must demonstrate (1) that he or she sincerely
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(1)

(a)

[135]

Applying the Legal Test to an Organizational Claimant

As we have explained, the religious freedom guarantee contained in the

Charter protects not only natural persons but also certain legal persons such as
Loyola. The Attorney General of Quebec argued against this result, in part because
an organization lacks the capacity for abstract thought and emotion and therefore
cannot believe in something. While we are not persuaded that this precludes
extending s. 2(a) to cover certain categories of organizations, we recognize that where
the claimant is an organization rather than an individual, the “sincerity of belief”
inquiry required by our jurisprudence poses some difficulties. The existing test need
not be abandoned, but a few clarifications are warranted.

[136]

The two-part test for determining whether a claimant’s freedom of

religion under s. 2(a) has been infringed was first set down in Amselem. That case
offers considerable guidance on how to determine a claimant’s sincerity of belief:

Assessment of sincerity is a question of fact that can be based on
several non-exhaustive criteria, including the credibility of a claimant’s
testimony . . ., as well as an analysis of whether the alleged belief is
consistent with his or her other current religious practices. It is important
to underscore, however, that it is inappropriate for courts rigorously to
study and focus on the past practices of claimants in order to determine
whether their current beliefs are sincerely held. Over the course of a
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believes in a practice or belief that has a nexus with religion, and (2) that
the impugned conduct of a third party interferes, in a manner that is
non-trivial or not insubstantial, with his or her ability to act in accordance
with that practice or belief. [para. 34]

In brief compass, courts are counseled to determine sincerity of belief based on the
credibility of a claimant’s testimony, and whether the claimed belief is consistent
with his or her current religious practices, while being mindful that these criteria are
non-exhaustive. In the context of an individual, a rigorous scrutiny of past practices
is disfavoured, because religious beliefs frequently evolve over time.

[137]

Determining which indicators are relevant is necessarily influenced by

the facts of each case, and will depend on the specific claimant and the specific
religious practice or belief that is at issue. Ultimately, a court’s inquiry is not aimed
at exposing the breadth and depth of a person’s religious convictions to judicial
scrutiny. The goal is more practical and limited: “. . . the court’s role in assessing
sincerity is intended only to ensure that a presently asserted religious belief is in good
faith, neither fictitious nor capricious, and that it is not an artifice” (Amselem, at para.
52).

[138]

There is no reason why the expressed belief of an organization cannot be

examined to ensure it is made in good faith and is neither a fiction nor an artifice. We
have already concluded that, as a threshold matter, an organization seeking to assert a
religious freedom claim under the Charter must at a minimum demonstrate that its
purpose is primarily religious, and that it operates in accordance with this purpose.
Rather than demonstrating a sincere belief — which we readily concede a mere legal
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lifetime, individuals change and so can their beliefs. Religious beliefs, by
their very nature, are fluid and rarely static. [Emphasis added; para. 53.]

person is incapable of doing — an organizational claimant must show that the

organization.

[139]

In evaluating this consistency between the claimed belief or practice and

the organization’s purpose and operation, the same non-exhaustive criteria from
Amselem can be relied on. While an organization itself cannot testify, the credibility
of officials and representatives who give testimony on the organization’s behalf will
form part of the assessment. Objective indicators will perhaps play a more prominent
role.

It is proper to assess the claimed belief or practice in light of objective facts

such as the organization’s other practices, policies and governing documents.

The

beliefs and practices of an organization may also reasonably be expected to be more
static and less fluid than those of an individual. Therefore, inquiry into past practices
and consistency of position would be more relevant than in the context of a claimant
who is a natural person.

[140]

The two-part test from Amselem and Multani, modified to apply to an

organization, yields the following questions:

(1) Is Loyola’s claimed belief that it

must teach ethics and its own religion from the Catholic perspective consistent with
its organizational purpose and operation?; and (2) Does the Minister’s decision to
deny Loyola an exemption from the ERC Program interfere with Loyola’s ability to
act in accordance with this belief, in a manner that is more than trivial or
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claimed belief or practice is consistent with both the purpose and operation of the

insubstantial?

We are guided by the extensive findings of fact made by the

(b) Loyola’s Religious Beliefs Are Consistent With Its Organizational Purpose
and Operation

[141]

This is not a case where the assessment of consistency is difficult, or

where there is a reasonable concern that the expressed belief is made in bad faith or
for an ulterior purpose.

The application judge made strong findings of fact, amply

supported by the record before him:

[TRANSLATION] In the present case, the evidence is clear and
uncontradicted. Loyola and its members, including Principal Donovan
and President Fr. Brennan, are sincerely convinced that, to accomplish
their mission as a Catholic educational institution, Loyola must teach
ERC with its own program and according to the precepts of the Catholic
religion.
The testimony of Loyola’s principal, Mr. Donovan, was unequivocal.
The ten principles explained in the booklet “What makes a Jesuit High
School Jesuit?” are present in all the activities of the school and in the
teaching of all the courses, not only the religion course. The precepts of
the Catholic religion are omnipresent at Loyola. [paras. 265-66]

[142]

The application judge heard testimony from senior officials within

Loyola’s organization, and found it to be credible.

He also considered objective

evidence, including a comparison of Loyola’s present classroom practices with the
underlying principles of Jesuit education.

Loyola’s claimed belief was not contested

by the Attorney General of Quebec. Accordingly, we see no reason to disturb the
application judge’s factual findings.
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application judge in answering both of these questions.

[143]

The Minister’s Decision Substantially Interferes With Loyola’s Ability to
Act in Accordance With Its Religious Beliefs

Having found that Loyola’s belief in its religious obligation to teach

Catholicism and

ethics

from a

Catholic

perspective is consistent with its

organizational purpose and operation, it is evident that the Minister’s denial of an
exemption from the ERC Program — which has the effect of requiring Loyola to
teach its entire ethics and religion program from a neutral, secular perspective —
infringes Loyola’s freedom of religion in violation of s. 2(a) of the Charter.

[144]

Again, this conclusion is compelled by the application judge’s extensive

findings of fact.

After hearing testimony from Loyola’s principal, as well as experts

in theology, religion, and philosophy, he determined that [TRANSLATION] “the ERC
program is incompatible with a Catholic education”, and that “Loyola would violate
the fundamental and mandatory laws of the Catholic Church that govern it by
teaching the ERC subject with the program established by the Minister” (paras. 55
and 61).

The application judge concluded that “the Minister’s decision, both

intrinsically and through its effects, interferes with the freedom of religion guaranteed
to Loyola” (para. 289). These findings are in accordance with the evidence presented,
much of which was not contested by the Attorney General of Quebec.

[145]

We conclude that the Minister’s decision limited Loyola’s freedom of

religion in violation of s. 2(a) of the Charter.
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(c)

[146]

Is the Minister’s Decision Justified by Section 1 as a Reasonable Limit on
Loyola’s Religious Freedom?

As discussed earlier, the core issue on this appeal is whether the

Minister’s insistence on a purely secular program of study to qualify for an exemption
limited Loyola’s right to religious freedom no more than reasonably necessary to
achieve the ERC Program’s goals. The government bears the burden of showing this.
If it fails to do so, the Minister’s decision is unconstitutional and must be set aside.

[147]

The Minister denied Loyola’s request for an exemption from the generic

ERC Program after department staff conducted an analysis of Loyola’s proposed
program to determine whether it was equivalent.

This analysis was conducted in

accordance with a direction from Jacques Pettigrew, a senior civil servant, that for a
course to have an equivalent approach to the ERC Program it must be [TRANSLATION]
“cultural and

non-denominational” (application judge’s reasons,

at para. 94).

Although the refusal letter to Loyola cited a variety of justifications, it is apparent
that, at its core, the Minister’s denial flowed from this definition of “equivalent”.

[148]

In our view, there is nothing inherent in the ERC Program’s objectives

(recognition of others and pursuit of the common good) or competencies (world
religions, ethics, and dialogue) that requires a cultural and non-denominational
approach.

As we noted earlier in discussing the legislative and regulatory scheme,

the intention of the government was to allow religious schools to teach the ERC
Program without sacrificing their own religious perspectives.

This goal is entirely

2015 SCC 12 (CanLII)

(1)

realistic.

A program of purely denominational instruction designed primarily to

achieve the objectives of the ERC Program; however, a balanced curriculum, taught
from a religious perspective but with all viewpoints presented and respected could, in
our view, serve as an equivalent to the ERC Program.

To the extent Loyola’s

proposal meets these criteria, it should not have been rejected out of hand.

[149]

And yet it was, because the Minister premised her denial on the flawed

determination that only a cultural and non-denominational approach could serve as
equivalent.

This effectively negated the flexible approach contemplated by the

legislative and regulatory scheme, and set a standard that would tolerate no more than
a minimal deviation from the generic ERC Program.

The application judge

summarized the impossible position in which Loyola was placed:

[TRANSLATION] Loyola is placed in an untenable position because of
the Minister’s decision. Either Loyola dispenses the ERC course
according to the Minister’s program and . . . violates the supreme
principles governing its freedom of religion, or it teaches the subject with
its Catholic program and violates the Act. [para. 271]

[150]

There is unquestionably a role for the Minister to examine proposed

programs on a case-by-case basis to ensure that they adequately further the objectives
and competencies of the ERC Program. In certain cases, the result may be that the
religious freedoms of private schools are subject to justifiable limitations.

Here,

however, the Minister adopted a definition of equivalency that essentially read this
meaningful individualized approach out of the legislative and regulatory scheme.

By
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indoctrinate students to the correctness of certain religious precepts would not

using as her starting point the premise that only a secular approach to teaching the

exemption provision was rendered illusory.

[151]

The legislative and regulatory scheme is designed to be flexible and to

permit private schools to deviate from the generic ERC Program, so long as its
objectives are met.

The Minister’s definition of equivalency casts this intended

flexibility in the narrowest of terms, and limits deviation to a degree beyond that
which is necessary to ensure the objectives of the ERC Program are met. This led to
a substantial infringement on the religious freedom of Loyola.
Minister’s decision was not minimally impairing.

In short, the

Therefore, it cannot be justified

under s. 1 of the Charter as a reasonable limit on Loyola’s s. 2(a) right to religious
freedom.

F.

[152]

The Appropriate Scope of an Equivalent Program

The content and approach of Loyola’s proposed program were not

precisely framed in its initial proposal to the Minister. Rather, they have been fleshed
out over the course of this litigation.

Given our conclusion that the Minister’s

construction of the exemption provision was too narrow, we think it would be useful
to outline the appropriate limits that could be placed on an equivalent program. We
do so not to obviate the Minister’s appropriate use of case-by-case discretion in future
cases, but to guide the exercise of that discretion, while also providing finality to
resolve the protracted dispute between the parties in this case.
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ERC Program can suffice as equivalent, the protection contemplated by the s. 22

[153]

Determining whether a proposed program is sufficiently equivalent to the

of his or her discretion, make this determination on a case-by-case basis. However,
this case illustrates the difficulty that making such a determination can pose. In the
course of this protracted litigation between Loyola and the government of Quebec,
this Court and courts below have received extensive testimony, documentary
evidence and oral submissions regarding Loyola’s proposal and the objectives of the
ERC Program. It is therefore appropriate to delineate rough boundaries within which
Loyola’s proposed alternative program must be delivered, in order to strike the
balance required between Loyola’s right to religious freedom under s. 2(a) of the
Charter, and the need to meet the objectives of the ERC Program. These boundaries
should also serve as general principles to guide future exercises of ministerial
discretion, while recognizing that each request for an exemption must be considered
individually and with regard to all of the particular circumstances.

[154]

In assuring compliance with the Charter, an exemption must take into

account the practical classroom realities posed by the ERC Program’s topics. While
Loyola’s complaint rests on its Catholic identity, this identity has implications
throughout the ERC Program. In our view, it would be insufficient to merely grant an
exemption for Loyola to teach Catholicism from a Catholic perspective, while
requiring an unmodified curriculum and a neutral posture in all other aspects of the
program. Binding Loyola to a secular perspective at all times, other than during their
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generic ERC Program is a fact-based exercise, and the Minister may, in the exercise

discussion of the Catholic religion, offers scant protection to Loyola’s freedom of

[155]

Loyola proposes to teach the ethics competency in a way that recognizes

its Catholic perspective. It does not want its teachers to be forced to remain neutral
— or more realistically, mum — in the face of ethical positions that do not accord
with the Catholic faith.

Rather, Loyola proposes to have its teachers facilitate

respectful and open-minded debate, where all positions are presented, but where
students evaluate ethics and morals not in a vacuum but with knowledge of the
Catholic perspective.

[156]

Requiring Loyola’s teachers to maintain a neutral posture on ethical

questions poses serious practical difficulties and represents a significant infringement
on how Loyola transmits an understanding of the Catholic faith. It is inevitable that
ethical standards that do not comport with Catholic beliefs will be raised for
discussion.

Faced with a position that is fundamentally at odds with the Catholic

faith, Loyola’s teachers would be coerced into adopting a false and facile posture of
neutrality. The net effect would be to render them mute during large portions of the
ethics discussion — a discussion that is, as the ERC Program presupposes, crucial to
developing a civilized and tolerant society.

[157]

As an example, one can anticipate that students may wish to debate the

appropriate expressions of intimacy between young people, and discuss the topic of
premarital sex.

It is inconceivable that a Catholic teacher could sincerely express a
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religion, and would be unworkable in practice.

neutral viewpoint on this subject — nor, in our view, should he or she be required to
The practical effect would be the teacher’s coerced silence.

This silence

would, however, extend only until the teacher turned to the discussion of Catholicism
under the world religions competency, at which point he or she would be free to
engage in an uninhibited dialogue — respectful and open to disagreement, but able to
explain why such a life choice does not comport with Catholic morality.

This

delayed ability to express honest beliefs and actively moderate the classroom
discussion does not illustrate a tolerable compromise between the state’s interest in
furthering the objectives of the ERC Program and Loyola’s freedom of religion.
Rather, it illustrates the unsuitability and unworkability of such a framework.

[158]

As we understand Loyola’s proposal, on a topic such as premarital sex,

Loyola wishes to present the moral and ethical implications from a Catholic point of
view. Presumably, the teacher would present a modern Catholic understanding of the
subject, informed by its biblical underpinnings and supplemented by more recent
theological and philosophical consideration. Loyola has also committed, however, to
ensure that on every major ethical topic, students “understand not only the position of
the Roman Catholic Church, but also those of all major thinkers and viewpoints”
(A.F., at para. 13). In the context of this topic, Loyola’s teachers would discuss with
students the fact that some other religions — in fact, some strands of Christianity —
do not strictly proscribe sexual intimacy between unmarried individuals. They would
discuss with the students that, outside of the religious context, the dominant secular
viewpoint in Western society tolerates, and even encourages sex outside of marriage.
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do so.

Students would be encouraged to think critically about the different views. Teachers

respectfully considering the other points of view. If asked a question challenging the
Catholic point of view, teachers would be free to answer and defend that position —
again, in the context of an open-minded and respectful conversation, but one that is
grounded in the inescapable reality that Loyola is a Catholic high school whose
students and parents have voluntarily selected an education infused with Catholic
beliefs and values.

[159]

Rejecting this framework and imposing a neutrality requirement on

Loyola’s teachers would not only prove undesirable from the perspective of religious
freedom, it would also diminish the attainment of the ERC Program’s own objectives.
The dialogue competency requires teachers to honestly and actively participate in the
classroom conversation. For Catholic teachers at a Catholic school, the forced neutral
posture poses an unenviable choice:

they can express a neutral (and therefore

insincere) viewpoint on an ethical question that touches on a precept of the Catholic
faith, or they can simply remain silent. Neither insincerity nor silence is conducive to
the ERC Program’s objectives of promoting individual deliberation and the exchange
of ideas.

[160]

There are subtle but important distinctions to make between the

respectful treatment of differing viewpoints that Loyola proposes, and the strict
neutrality required under the generic ERC Program, unalleviated by a s. 22
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would clearly identify the Catholic position, and the justifications for it, while

exemption.

The ERC Program compels teachers to adopt a professional posture of

presented as equally valid.

The Minister’s denial appears to be rooted in the

assumption that this posture is vital to attaining the objectives of the ERC Program.
If a religious perspective is offered, then all other viewpoints that do not conform to it
will necessarily be derogated and disrespected.
dichotomy.

This position presents a false

Loyola has strongly and repeatedly expressed that its proposed

alternative program would treat other religious viewpoints with respect — going to
the extent of inviting religious leaders from other faiths into the classroom to ensure
students have a rich and full understanding of differing perspectives.

However,

requiring a religious school to present the viewpoints of other religions as equally
legitimate and equally credible is incompatible with religious freedom.

Indeed,

presenting fundamentally incompatible religious doctrines as equally legitimate and
equally credible could imply that they are both equally false. Surely this cannot be a
perspective that a religious school can be compelled to adopt.

[161]

Additionally, this dichotomy does not accord with principles of interfaith

cooperation and collaboration, which brings together people with deeply held
commitments to their own faiths (and who therefore, by implication, have rejected
other religious doctrines as “equally legitimate” or “equally credible”) but who are
nonetheless able to foster deep ties based on sincere mutual respect.

As Loyola

submitted in its letter to the Minister, [TRANSLATION] “our ethical ideal is not simply
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strict neutrality, such that all points of view and all religious perspectives are

to ‘tolerate’ others but indeed to ‘love’ others, as our Christian faith teaches us”

[162]

With the foregoing in mind, we offer the following guidelines to

delineate the boundaries of a s. 22 exemption in this case, and to inform the
Minister’s evaluation of future exemption applications:



Loyola’s teachers must be permitted to describe and explain Catholic doctrine
and ethical beliefs from the Catholic perspective, and cannot be required to
adopt a neutral position.



Loyola’s teachers must describe and explain the ethical beliefs and doctrines
of other religions in an objective and respectful way.



Loyola’s teachers must maintain a respectful tone of debate — both by
conveying their own contributions in a respectful way, and by ensuring the
classroom dialogue proceeds in accordance with respect, tolerance and
understanding for those with different beliefs and practices.



Where the context of the classroom discussion requires it, Loyola’s teachers
may identify what Catholic beliefs are, why Catholics follow those beliefs,
and the ways in which another specific ethical or doctrinal proposition does
not accord with those beliefs, be it in the context of a particular different
religion or an ethical position considered in the abstract.
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(application judge’s reasons, at para. 38).



Loyola’s teachers cannot be expected to teach ethics or religious doctrines that

credible or worthy of belief.

Respect, tolerance, and understanding are all

properly required, and the highlighting of differences must not give rise to
denigration or derision. However, ensuring that all viewpoints are regarded as
equally credible or worthy of belief would require a degree of disconnect
from, and suppression of, Loyola’s own religious perspective that is
incompatible with freedom of religion.

G.

[163]

Remedy

We have concluded that the Minister’s decision infringes Loyola’s right

to religious freedom under s. 2(a) of the Charter, in a manner that cannot be justified
under s. 1. The Court is empowered by s. 24(1) of the Charter to craft an appropriate
remedy in light of all of the circumstances.

[164]

In Canada (Attorney General) v. PHS Community Services Society, 2011

SCC 44, [2011] 3 S.C.R. 134, this Court was presented with a similar situation — an
exercise of a minister’s statutory discretion in declining to grant an exemption,
resulting in a violation of the Charter rights of the claimants. In that case, the Court
declined to send the matter back for reconsideration by the Minister, but rather
granted an order in the nature of mandamus, compelling the Minister to grant the
exemption: PHS, at para. 150.
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are contrary to the Catholic faith in a way that portrays them as equally

[165]

We find it neither necessary nor just to send this matter back to the

seven years.

Based on the application judge’s findings of fact, and considering the

record and the submissions of the parties, we conclude that the only constitutional
response to Loyola’s application for an exemption would be to grant it. Accordingly,
we would order the Minister to grant an exemption to Loyola, as contemplated under
s. 22 of the regulation at issue, to offer an equivalent course to the ERC Program in
line with Loyola’s proposal and the guidelines we have outlined.

Appeal allowed.
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ch. C‑12, art. 3, 9.1.
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The parties were married in 1969. Divorce proceedings were commenced in 1980 and three months
later, the parties negotiated a Consent to Corollary
Relief. Clause 12 of the agreement stated that the parties agreed to appear before the rabbinical authorities to
obtain a Jewish divorce, or get, immediately upon the
granting of the divorce. The civil divorce became final
in 1981, when the husband, M, was 48 and the wife, B,
was 31.

Les parties se sont mariées en 1969. L’action en
divorce a été engagée en 1980 et trois mois plus tard,
les parties ont négocié une entente relative aux mesures
accessoires. Selon la clause 12 de l’entente, les parties
ont convenu de se présenter devant les autorités rabbiniques en vue d’obtenir un divorce juif, ou get, immédiatement après le prononcé du divorce. Le divorce civil
est devenu irrévocable en 1981; M, l’époux, avait alors
48 ans et B, l’épouse, en avait 31.

A wife cannot obtain a get unless her husband
agrees to give it. Without one, she remains his wife
and is unable to remarry under Jewish law. In this case,
despite the wife’s repeated requests, the husband consistently refused to provide a get for 15 years, by which
time the wife was almost 47. The wife sought damages
for breach of the agreement. The husband argued that
his agreement to give a get was not valid under Quebec
law and that he was protected by his right to freedom of
religion from having to pay damages for its breach.

Une épouse ne peut obtenir le get que si son époux
consent à l’accorder. Sans le get, elle reste son épouse
et ne peut se remarier selon la loi juive. En l’espèce,
malgré les demandes répétées de l’épouse, l’époux
a refusé pendant 15 ans de lui accorder le get et lorsqu’il l’a accordé, elle avait presque 47 ans. L’épouse a
réclamé des dommages-intérêts pour violation de l’entente. L’époux a prétendu que son engagement à accorder le get n’était pas valide en droit québécois et que son
droit à la liberté de religion le soustrayait à l’obligation
de payer des dommages-intérêts pour la violation de
l’entente.

The trial judge found that the agreement was valid
and binding and that a claim for damages based on a
breach of this civil obligation was within the domain
of the civil courts. The Court of Appeal allowed the
husband’s appeal. It found that because the substance
of the obligation was religious in nature, the obligation
was a moral one and was therefore unenforceable by the
courts.

Le juge de première instance a conclu que l’entente était valide et obligatoire et que la réclamation de
dommages-intérêts fondée sur une violation de cette
obligation civile relevait de la compétence des tribunaux civils. La Cour d’appel a accueilli l’appel de
l’époux. Elle a statué que, puisque l’essence de l’obligation était de nature religieuse, il s’agissait d’une obligation morale et les tribunaux ne pouvaient donc en
ordonner l’exécution.

Held (Deschamps and Charron JJ. dissenting): The
appeal should be allowed.

Arrêt (les juges Deschamps et Charron dissidentes) :
Le pourvoi est accueilli.

Per McLachlin C.J. and Bastarache, Binnie, LeBel,
Fish, Abella and Rothstein JJ.: The fact that a dispute
has a religious aspect does not by itself make it nonjusticiable. Recognizing the enforceability by civil
courts of agreements to discourage religious barriers to
remarriage, addresses the gender discrimination those
barriers may represent and alleviates the effects they
may have on extracting unfair concessions in a civil
divorce. This harmonizes with Canada’s approach to
equality rights, to divorce and remarriage generally, to
religious freedom, and is consistent with the approach
taken by other democracies. [41] [63]

La juge en chef McLachlin et les juges Bastarache,
Binnie, LeBel, Fish, Abella et Rothstein : Le fait qu’un
litige comporte un aspect religieux ne le rend pas nécessairement non justiciable. Reconnaître aux tribunaux
civils la faculté d’ordonner l’exécution des ententes afin
de décourager les obstacles religieux au remariage offre
une réponse à la discrimination fondée sur le sexe que
peuvent représenter ces obstacles et atténue les effets
qu’ils peuvent avoir sur la possibilité de soutirer des
concessions inéquitables dans un divorce. Le caractère
exécutoire de ces ententes s’harmonise avec l’approche
canadienne en matière de droits à l’égalité, de divorce
et de mariage de façon générale et de liberté de religion,
et est conforme à l’approche retenue dans d’autres pays.
[41] [63]

Clause 12 of the agreement satisfies all requirements
under the Civil Code to make it valid and binding under
Quebec law. The promise by the husband to provide a
get was part of a voluntary exchange of commitments

La clause 12 de l’entente respecte toutes les conditions du Code civil pour que l’entente soit valide et
exécutoire en droit québécois. La promesse de l’époux
d’accorder le get faisait partie d’un échange volontaire
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intended to have legally enforceable consequences,
negotiated between two consenting adults, each represented by counsel. The Court is not asked to determine
doctrinal religious issues, and there is nothing in the
Civil Code preventing someone from transforming his
or her moral obligations into legally valid and binding
ones. [16] [20] [47] [51]

d’engagements censés avoir des conséquences juridiquement exécutoires et négociés entre deux adultes
consentants, tous deux représentés par un avocat. On
ne demande pas à la Cour de trancher des questions de
doctrine religieuse, et le Code civil n’empêche nullement une personne de transformer ses obligations morales en obligations juridiquement valides et exécutoires.
[16] [20] [47] [51]

Nor is the husband entitled to immunity from damages for his unilateral contractual breach by invoking
his freedom of religion under s. 3 of the Quebec Charter
of human rights and freedoms. The claim to religious
freedom must be balanced and reconciled with countervailing rights, values, and harm, including the extent
to which it is compatible with Canada’s fundamental
values. Determining when such a claim must yield to
a more pressing public interest is a complex, nuanced,
fact-specific exercise. [2] [77]

L’époux ne peut non plus se soustraire à l’obligation
de payer des dommages-intérêts pour sa violation unilatérale du contrat en invoquant la liberté de religion
reconnue à l’art. 3 de la Charte des droits et libertés
de la personne du Québec. La revendication du droit à
la liberté de religion doit être conciliée avec les droits,
les valeurs et le préjudice opposés, y compris la mesure
dans laquelle ce droit est compatible avec les valeurs
fondamentales canadiennes. Déterminer les circonstances dans lesquelles l’affirmation d’un droit doit céder le
pas à un intérêt public plus pressant constitue un exercice complexe, nuancé, tributaire des faits propres à
chaque espèce. [2] [77]

In this case, the husband’s claim does not survive
the balancing mandated by the Quebec Charter and
this Court’s jurisprudence. Any impairment to the husband’s religious freedom is significantly outweighed by
the harm both to the wife personally and to the public’s interest in protecting fundamental values such as
equality rights and autonomous choice in marriage and
divorce. These, as well as the public benefit in enforcing
valid and binding contractual obligations, are among
the interests that outweigh the husband’s claim. [17]
[70] [92]

En l’espèce, la revendication de l’époux ne résiste
pas à l’exercice d’appréciation que prescrivent la Charte
québécoise et la jurisprudence de cette Cour. L’atteinte
à la liberté de religion de l’époux est beaucoup moins
grave que le préjudice causé tant à l’épouse personnellement qu’à l’intérêt, pour le public, d’assurer la protection de valeurs fondamentales telles les droits à l’égalité
et l’exercice indépendant du choix pour une personne
de se marier et de divorcer. Ces intérêts, tout comme
l’avantage pour le public d’assurer le respect des obligations contractuelles valides et exécutoires, comptent
parmi les inconvénients qui l’emportent sur la prétention de l’époux. [17] [70] [92]

There is no reason to interfere with the trial judge’s
award for damages, interest and additional indemnity.
[97-99]

Aucune raison ne justifie une modification de la
décision du juge de première instance relative aux
dommages-intérêts, aux intérêts et à l’indemnité additionnelle. [97-99]

Per Deschamps and Charron JJ. (dissenting): In
Canadian law, a court is not barred from considering a
question of a religious nature, provided that the claim
is based on the violation of a rule recognized in positive law. The role of a court asked to resolve a private
dispute relating to religion is limited to identifying the
point at which rights converge so as to ensure respect
for freedom of religion. The courts can play this role
only if they remain neutral where religious precepts are
concerned. The principle of non-intervention in religious practices makes it possible to avoid situations in
which the courts have to decide between various religious rules or between rules of secular law and religious

Les juges Deschamps et Charron (dissidentes) : Le
droit canadien ne prohibe pas la prise en considération
par les tribunaux de questions à caractère religieux, à
condition que la réclamation soit fondée sur la violation
d’une règle reconnue en droit positif. Le rôle des tribunaux appelés à trancher un litige privé qui touche la
religion se limite à déterminer le point de convergence
des droits dans une quête de respect de la liberté de
religion. Les tribunaux ne peuvent tenir ce rôle qu’en
demeurant neutres devant les préceptes religieux. Le
principe de non-intervention dans les pratiques religieuses permet d’éviter que les tribunaux aient à trancher
entre diverses normes religieuses ou entre les règles
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rules. In the instant case, the wife, B, has not argued
that her civil rights were infringed by a civil standard
derived from positive law. Under Canadian and Quebec
law, she could remarry and any children born of this
new union would have had the same civil rights as
“legitimate” children. Only her religious rights are in
issue, and only as a result of religious rules. Thus, the
ground for B’s claim for compensation conflicts with
gains that are dear to civil society, and her claim places
the courts in conflict with the laws they are responsible for enforcing. Where religion is concerned, the state
leaves it to individuals to make their own choices. It is
not up to the state to promote a religious norm. This is
left to religious authorities. [102] [122-132]

du droit laïque et les normes religieuses. En l’espèce,
l’épouse, B, n’a pas prétendu que ses droits civils étaient
brimés par une norme civile émanant du droit positif.
En vertu du droit canadien et du droit québécois, elle
pouvait se remarier et les enfants qui auraient pu naître
de cette nouvelle union auraient eu les mêmes droits
civils que les enfants « légitimes ». Seuls ses droits religieux sont en cause, et c’est le fait de normes religieuses. Le motif pour lequel B demande à être indemnisée
se heurte donc à des acquis chers à la société civile et
sa demande met les tribunaux en contradiction avec les
lois qu’ils sont chargés de faire respecter. L’État laisse
à chacun le soin de s’autoréglementer en matière religieuse. Il ne revient pas à l’État de faire la promotion
d’une norme religieuse. Cela est laissé aux autorités
religieuses. [102] [122-132]

It can be seen from an overview of the general
approach taken by foreign courts with respect to religion and the legal mechanisms used to deal with gets
that some of the solutions adopted are already available to Quebec and Canadian litigants, but that others
are not because the rules are different in Canada. The
decisions of each country’s courts are based on mechanisms proper to that country and establish no principle
of public law that would justify Canadian courts altering their approach. In Canada, the get issue is governed
by internal private law rules. [154-155]

Un survol de l’approche générale des tribunaux
étrangers à l’égard de la religion et des mécanismes juridiques utilisés au sujet du get montre que certaines des
solutions retenues sont déjà ouvertes aux justiciables
québécois et canadiens, mais que plusieurs autres se
heurtent à l’existence de règles différentes au Canada.
Les décisions étrangères reposent sur les mécanismes
propres à chaque pays, et ne contiennent pas de principe
de droit public qui justifierait les tribunaux canadiens
de modifier leur approche. Au Canada, le problème du
get relève des règles internes de droit privé. [154-155]

The clause in issue is found in a corollary relief
agreement incorporated into a decree that orders the
parties to comply with their undertakings. The inclusion in the corollary relief agreement of an undertaking
to appear before the rabbinical authorities has the effect
neither of making this undertaking a right or obligation
provided for in the Divorce Act or the Civil Code of
Québec, nor of making it relief corollary to the divorce.
If clause 12 can serve as the basis for a separate action,
it must be regarded as an autonomous clause and must
satisfy the requirements of Quebec civil law. In the
instant case, the clause in question cannot, legally, be
characterized as a contract. It is a purely moral undertaking. Neither the undertaking to consent to a religious
divorce nor the religious divorce itself has civil consequences. Since the parties did not envisage a juridical
operation, it must be concluded that one of the essential
elements of contract formation — the object (art. 1412
C.C.Q.) — is missing. [157-161] [174] [180]

La clause en litige figure dans une entente sur les
mesures accessoires incorporée à un jugement qui
ordonne aux parties de se conformer à leurs engagements. D’inclure à l’entente sur les mesures accessoires un engagement de se présenter devant les autorités
rabbiniques ne fait pas de l’engagement un droit ou une
obligation prévus par la Loi sur le divorce ou le Code
civil du Québec et n’en fait pas non plus une mesure
accessoire au divorce. Si la clause 12 peut fonder un
recours distinct, elle doit être considérée comme une
clause autonome et doit satisfaire aux exigences du
droit civil québécois. Dans la présente affaire, cette
clause ne peut pas, juridiquement, être qualifiée de
contrat. Elle constitue un engagement purement moral.
Ni les engagements à consentir à un divorce religieux
ni le divorce religieux lui-même n’ont de conséquences civiles. Comme les parties n’envisageaient pas une
opération juridique, il faut conclure que l’un des éléments essentiels à la formation du contrat, soit l’objet
(art. 1412 C.c.Q.), est inexistant. [157-161] [174] [180]

Even if this moral undertaking had been actionable, the assessment of damages would have required
the court to implement a rule of religious law that is
not within its jurisdiction and that violates the secular
law it is constitutionally responsible for applying. The

Même si l’engagement moral avait donné ouverture
à une action en justice, l’évaluation des dommagesintérêts obligerait le tribunal à mettre en œuvre une règle
du droit religieux qui n’est pas de son ressort et qui porte
atteinte à la loi laïque qu’il est constitutionnellement
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damages claimed by B are based on her observance of
specific religious precepts. Freedom of religion is not
recognized as a means of forcing another person to perform a religious act. Nor can the civil courts be used to
sanction the failure to perform such an act. B’s argument, if it were accepted, would require recognition of
a legal situation that is contrary to the rules of Canadian
and Quebec family law, and to sanction the religious
law would be to impose a rule that is inconsistent with
the rights the secular courts are otherwise responsible
for enforcing. [178-180]

chargé d’appliquer. Les dommages-intérêts réclamés par
B découlent de son adhésion à des préceptes religieux
identifiés. La liberté de religion n’est pas reconnue comme
moyen de contraindre une autre personne à accomplir un
acte religieux. De plus, les tribunaux civils ne peuvent
être utilisés pour sanctionner le défaut d’accomplir un tel
acte. L’argument de B, s’il était retenu, obligerait à reconnaître une situation juridique contraire aux règles du droit
de la famille canadien et québécois, et sanctionner la loi
religieuse reviendrait à imposer une règle incompatible
avec les droits que les tribunaux laïques ont par ailleurs
la responsabilité de faire reconnaître. [178-180]
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The judgment of McLachlin C.J. and Bastarache,
Binnie, LeBel, Fish, Abella and Rothstein���������
������������������
JJ. was
delivered by

Version française du jugement de la juge en chef
McLachlin et des juges Bastarache, Binnie, LeBel,
Fish, Abella et Rothstein rendu par

Abella J. — Canada rightly prides itself on
its evolutionary tolerance for diversity and pluralism. This journey has included a growing appreciation for multiculturalism, including the recognition that ethnic, religious or cultural differences
will be acknowledged and respected. Endorsed in
legal instruments ranging from the statutory protections found in human rights codes to their constitutional enshrinement in the Canadian Charter
of Rights and Freedoms, the right to integrate into
Canada’s mainstream based on and notwithstanding these differences has become a defining part of
our national character.

La juge Abella — Le Canada est fier avec
raison de sa tolérance évolutive à l’égard de la
diversité et du pluralisme. Au fil des ans, l’acceptation du multiculturalisme n’a cessé de croître et l’on
reconnaît que les différences ethniques, religieuses ou culturelles seront acceptées et respectées.
Confirmé dans des textes de loi, que ce soit par des
mesures de protection figurant dans les codes des
droits de la personne ou par son inscription dans la
Charte canadienne des droits et libertés, le droit
de chacun de s’intégrer dans la société canadienne
avec ses différences — et malgré celles-ci — est
devenu un élément déterminant de notre caractère
national.

1

The right to have differences protected, however, does not mean that those differences are
always hegemonic. Not all differences are compatible with Canada’s fundamental values and, accordingly, not all barriers to their expression are arbitrary. Determining when the assertion of a right
based on difference must yield to a more pressing
public interest is a complex, nuanced, fact-specific
exercise that defies bright-line application. It is, at
the same time, a delicate necessity for protecting

Toutefois, le droit à la protection des différences
ne signifie pas que ces différences restent toujours
prépondérantes. Celles-ci ne sont pas toutes compatibles avec les valeurs canadiennes fondamentales et par conséquent, les obstacles à leur expression ne sont pas tous arbitraires. Déterminer les
circonstances dans lesquelles l’affirmation d’un
droit fondé sur une différence doit céder le pas à
un intérêt public plus pressant constitue un exercice complexe, nuancé, tributaire des faits propres

2
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the evolutionary integrity of both multiculturalism
and public confidence in its importance.

à chaque espèce qu’il serait illusoire d’encadrer
nettement. Mais cette tâche est également une
délicate nécessité, requise afin de protéger l’intégrité évolutive du multiculturalisme et de l’assurance du public quant à son importance.

Background

Contexte

3

A get is a Jewish divorce. Only a husband can
give one. A wife cannot obtain a get unless her husband agrees to give it. Under Jewish law, he does
so by “releasing” his wife from the marriage and
authorizing her to remarry. The process takes place
before three rabbis in what is known as a beth din,
or rabbinical court.

Le get est un divorce juif. Seul l’époux peut l’accorder. L’épouse ne peut obtenir le get que si son
époux consent à l’accorder. Selon la loi juive, il le
fait en « libérant » son épouse du mariage et en
l’autorisant à se remarier. Le processus se déroule
devant trois rabbins, devant ce qu’on appelle un
beth din ou tribunal rabbinique.

4

The husband must voluntarily give the get and
the wife consent to receive it. When he does not,
she is without religious recourse, retaining the
status of his wife and unable to remarry until he
decides, in his absolute discretion, to divorce her.
She is known as an agunah or “chained wife”. Any
children she would have on civil remarriage would
be considered “illegitimate” under Jewish law.

L’époux doit accorder volontairement le get, et
l’épouse doit accepter de le recevoir. Si le premier
ne l’accorde pas, la seconde est sans recours religieux; elle conserve le statut d’épouse et ne peut
se remarier jusqu’à ce que l’époux décide, à son
entière discrétion, de divorcer. Elle est considérée
comme une agunah — une « femme enchaînée ».
Tout enfant né d’un remariage civil serait considéré
comme « illégitime » selon la loi juive.

5

For an observant Jewish woman in Canada, this
presents a dichotomous scenario: under Canadian
law, she is free to divorce her husband regardless
of his consent; under Jewish law, however, she
remains married to him unless he gives his consent. This means that while she can remarry under
Canadian law, she is prevented from remarrying in
accordance with her religion. The inability to do
so, for many Jewish women, results in the loss of
their ability to remarry at all.

Une juive pratiquante vivant au Canada se trouve
donc dans une situation dichotomique : en droit
canadien, elle est libre de divorcer de son époux
peu importe qu’il y consente ou non, mais, selon
la loi juive, elle reste mariée à lui sauf s’il consent
au divorce. Ce qui signifie que, alors qu’elle peut
se remarier suivant le droit canadien, elle ne peut
le faire conformément à sa religion. Pour bien des
femmes juives, cette incapacité entraîne la perte de
la faculté de se remarier un jour.

6

The vast majority of Jewish husbands freely
give their wives a get. Those who do not, however, represent a long-standing source of concern and frustration in Jewish communities (Talia
Einhorn, “Jewish Divorce in the International
Arena”, in J. Basedow et al., eds., Private Law in
the International Arena: From National Conflict
Rules Towards Harmonization and Unification:
Liber Amicorum Kurt Siehr (2000), 135; H. Patrick
Glenn, “Where Heavens Meet: The Compelling of
Religious Divorces” (1980), 28 Am. J. Comp. L. 1;

Dans la vaste majorité des cas, l’époux juif
qui divorce accorde de son plein gré le get à son
épouse. Toutefois, le refus de l’époux d’accorder le
get représente depuis longtemps une source d’inquiétude et de frustration au sein des communautés juives (Talia Einhorn, « Jewish Divorce in the
International Arena », dans J. Basedow et autres
(dir.), Private Law in the International Arena : From
National Conflict Rules Towards Harmonization
and Unification : Liber Amicorum Kurt Siehr
(2000), 135; H. Patrick Glenn, « Where Heavens
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M. D. A. Freeman, “Jews and the Law of Divorce
in England” (1981), 4 Jewish L. Ann. 276; Bernard
J. Meislin, “Pursuit of the Wife’s Right to a ‘Get’ in
United States and Canadian Courts” (1981), 4 Jewish
L. Ann. 250; Mark Washofsky, “The Recalcitrant
Husband: The Problem of Definition” (1981), 4
Jewish L. Ann. 144; M. Chigier, “Ruminations
Over the Agunah Problem” (1981), 4 Jewish L.
Ann. 207; Shlomo Riskin, A Jewish Woman’s Right
to Divorce: A Halakhic History and a Solution for
the Agunah (2006); Ayelet Shachar, Multicultural
Jurisdictions: Cultural Differences and Women’s
Rights (2001); and J. David Bleich, “Jewish Divorce:
Judicial Misconceptions and Possible Means of
Civil Enforcement” (1984), 16 Conn. L. Rev. 201).

Meet : The Compelling of Religious Divorces »
(1980), 28 Am. J. Comp. L. 1; M. D. A. Freeman,
« Jews and the Law of Divorce in England »
(1981), 4 Jewish L. Ann. 276; Bernard J. Meislin,
« Pursuit of the Wife’s Right to a ����������������
“Get”�����������
in United
States and Canadian Courts » (1981), 4 Jewish L.
Ann. 250; Mark Washofsky, « The Recalcitrant
Husband : The Problem of Definition » (1981), 4
Jewish L. Ann. 144; M. Chigier, « Ruminations
Over the Agunah Problem » (1981), 4 Jewish L.
Ann. 207; Shlomo Riskin, A Jewish Woman’s Right
to Divorce : A Halakhic History and a Solution for
the Agunah (2006); Ayelet Shachar, Multicultural
Jurisdictions : Cultural Differences and Women’s
Rights (2001); J. David Bleich, « Jewish Divorce :
Judicial Misconceptions and Possible Means
of Civil Enforcement » (1984), 16 Conn. L.
Rev. 201).

In response to these concerns, after consultation
with the leaders of 50 religious groups in Canada
and with the specific agreement of the Roman
Catholic, Presbyterian and Anglican churches, in
1990 the then Minister of Justice, Doug Lewis,
introduced amendments to the Divorce Act, R.S.C.
1985, c. 3 (2nd Supp.), Bill C‑61, giving a court
discretionary authority to prevent a spouse from
obtaining relief under the Act if that spouse refused
to remove a barrier to religious remarriage (s. 21.1).
At second reading, the Minister outlined the motivation for these amendments, explaining:

En 1990, en réponse à ces préoccupations, à la
suite de consultations auprès des chefs de 50 groupes
religieux au Canada et après avoir obtenu l’accord
spécifique des Églises catholique romaine, presbytérienne et anglicane, le ministre de la Justice, M.
Doug Lewis, a proposé dans le projet de loi C-61
des modifications à la Loi sur le divorce, L.R.C.
1985, ch. 3 (2e suppl.), conférant aux tribunaux le
pouvoir discrétionnaire d’empêcher un époux d’obtenir réparation sous le régime de la loi si ce dernier
refuse de supprimer tout obstacle au remariage religieux (l’art. 21.1). Lors de l’examen de ces modifications en deuxième lecture, le ministre a expliqué
ainsi la motivation de cette modification :

The bill before us today is an amendment to the
Divorce Act which would provide a court with discretionary powers to preclude a spouse from obtaining
relief or proceeding under the Divorce Act where that
spouse refuses to remove a barrier to religious remarriage and where the power to remove the barrier to religious remarriage lies solely with that person. Where the
court is satisfied that the spouse who refuses to remove
the barrier has genuine grounds of a religious or conscientious nature for doing so, it need not exercise its
discretion to grant the remedy provided for in this legislation.

Le projet de loi que nous devons examiner aujourd’hui
vise à modifier la Loi sur le divorce afin de reconnaître
à un tribunal les pouvoirs discrétionnaires nécessaires
pour empêcher un conjoint d’obtenir des mesures accessoires ou d’exercer des recours aux termes de la Loi sur
le divorce lorsque ce conjoint ne veut pas supprimer un
obstacle au remariage religieux et lorsque seule cette
personne peut supprimer cet obstacle au remariage religieux. Si le tribunal est convaincu que le conjoint qui ne
veut pas supprimer l’obstacle agit ainsi pour des motifs
de religion et de conscience, il aura la discrétion de
refuser ce remède.

. . . A spouse should not be able to refuse to participate
in a Jewish religious divorce — called a Get — in order
to obtain concessions in a civil divorce. The Get should

. . . Un conjoint ne devrait pas avoir la possibilité de
refuser de participer à un divorce religieux juif (un Get)
afin d’obtenir des concessions dans un divorce civil. Le
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not be used as a bargaining tool for child custody and
access or monetary support.

Get ne devrait pas être utilisé comme outil de marchandage à des fins de garde d’enfants, de droits de visite et
de pension alimentaire.

. . . I am concerned about protecting the integrity of the
Divorce Act and preventing persons from avoiding the
application of the principles contained in the act. For
example, a wife may feel compelled to agree to custody
arrangements which are not truly in the best interests of
a couple’s child in order to obtain a Get.

. . . J’ai à cœur d’assurer le respect de la Loi sur le divorce
et d’éviter que des personnes ne se soustraient à l’application des principes que contient cette loi. Par exemple,
afin d’obtenir un Get, une épouse peut se sentir obligée
de consentir à une entente de garde d’enfant qui ne soit
pas véritablement dans le meilleur intérêt de l’enfant du
couple.

I want to take a few minutes to describe briefly the
dilemma certain Jewish persons face because of their
religious divorce procedures. In the Jewish religion
divorce is accomplished by the delivery of a Get from the
husband and its acceptance by the wife in the presence
of a Rabbinical Court. According to the Jewish religious
traditions, the procedure cannot be changed. Without a
Get, a Jewish woman cannot remarry in her own faith.
Children of a subsequent civil marriage suffer religious
disabilities. While difficult remarriage within the Jewish
faith for a man in the same circumstances is not impossible.

Permettez-moi de décrire brièvement le dilemme
auquel certaines personnes juives doivent faire face à
cause de leurs procédures de divorce religieux. Dans la
religion juive, le divorce se réalise quand le mari accorde
un Get et que sa femme l’accepte devant le tribunal rabbinique. Selon la tradition judaïque, cette procédure ne
peut pas être changée. Sans un Get, une femme juive ne
peut pas se remarier dans sa religion. Les enfants issus
de tout mariage civil subséquent ne sont pas reconnus
comme juifs à part entière. Pour un homme, dans les
mêmes circonstances, le remariage dans la religion juive,
quoique difficile, reste possible.

.

.

.

. . . the government is moving where it can and where
it is brought to the government’s attention to eliminate
sexism and gender bias in the law. �����
...

.

.

.

.

.

.

. . . le gouvernement tente quand il le peut, et quand on
attire son attention sur ce genre de questions, de supprimer dans la loi tout élément sexiste ou tout préjugé contre
les femmes. . .

.

.

.

It is the case that in some religions, the Roman
Catholic, Greek Orthodox and Islam, annulment or
divorce may proceed more easily and faster if the couple
agree.

Il est vrai que dans certaines religions, chez les
Catholiques romains, les Grecs orthodoxes et les
Musulmans par exemple, une annulation de mariage ou
un divorce peut être obtenu plus facilement et plus rapidement s’il y a consentement du couple.

However, in all these cases, the authority to grant the
annulment or divorce rests with the religious tribunal,
not the couple.

Cependant, dans tous les cas, c’est le tribunal religieux et non pas le couple qui détient le pouvoir d’accorder l’annulation du mariage ou le divorce.

An un-co-operative spouse may delay a decision, but
ultimately he or she cannot prevent the religious tribunal
from rendering its decision.

Un conjoint récalcitrant peut faire retarder la décision, mais ultimement, il ou elle ne pourra pas empêcher
le tribunal religieux de rendre sa décision.

In these religions, the spouse initiating the action can
ask the religious authorities to deal with this problem.

Dans ces religions, un conjoint brimé peut s’adresser
aux autorités religieuses pour résoudre ce problème.

The Jewish spouse does not have that recourse.

(House of Commons Debates, vol. VI, 2nd Sess.,
34th Parl., February 15, 1990, at pp. 8375-77)

Le conjoint juif ne dispose pas d’un tel recours.

(Débats de la Chambre des communes, vol. VI,
2e sess., 34e lég., 15 février 1990, p. 8375-8377)
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At third reading of these amendments, Kim
Campbell, who succeeded Mr. Lewis as Minister
of Justice, confirmed the policy rationale for this
legislative initiative:

Lors de l’examen de ces modifications en troisième lecture, Mme Kim Campbell, qui a succédé à
M. Lewis comme ministre de la Justice, a confirmé
les raisons de principe justifiant cette mesure législative :

The purpose of this bill is to assist Jewish citizens
whose spouses are withholding a religious divorce,
which is called a get, in order to obtain concessions in a
civil divorce. . . .

Le projet de loi vise à aider les citoyens juifs à qui le
conjoint refuse le Get, le divorce religieux qui permettrait le remariage religieux, afin d’obtenir des concessions devant un tribunal civil. . .

.

.

.

.

.

.

The consequences to women deprived of a get and
loyal to their faith are severe. They may not remarry
within their faith, even though civilly divorced. If they
do remarry, children from a second civil marriage are
considered illegitimate and restricted from practising
their religion. Such consequences to a religious person
leave them open to blackmail from the spouse withholding the get. For example, the spouse could say, “Give
up your claim for support or custody of the children
and I will offer the get.” Even those not contemplating
a second marriage find it uncomfortable to be considered married within their religion to someone they have
divorced civilly.

Les répercussions sont très sérieuses pour les femmes
fidèles à leur religion à qui le Get est refusé. Elles ne
peuvent se marier avec un coreligionnaire, même si
elles ont obtenu un divorce civil. Si elles se remarient,
les enfants d’un deuxième mariage civil sont considérés comme illégitimes et ils ne peuvent pratiquer leur
religion. Pareilles conséquences exposent les femmes
religieuses au chantage que peut faire le conjoint en
refusant le Get. Le conjoint pourrait dire, par exemple :
« Si tu renonces à la pension alimentaire ou à la garde
des enfants, je consentirai au divorce. » Même ceux qui
ne songent pas à se remarier trouve[nt] gênant d’être
considérés comme mariés religieusement à quelqu’un
dont ils sont divorcés civilement.

The vast majority of adherents to the Jewish faith
condemn as unfair this practice of bargaining with
the get. Yet they are powerless to amend the situation.
Persuasion by rabbis has often proved ineffective. Since
the dispersion of the Jews there is no central Jewish
authority to amend the Jewish legal code, . . . which
governs the get. Nor is there any modern-day authority
within rabbinical courts to enforce the offer and receipt
of gets. Full support for Bill C‑61 was expressed by
major Jewish organizations who attended the hearings
before the legislative committee. Representatives of the
three Parties praised the bill and quickly passed two
minor technical amendments.

La grande majorité de ceux qui adhèrent à la foi
juive trouvent inacceptable cette façon de marchander le consentement. Ils sont cependant incapables de
modifier la situation. L’intervention des rabbins est souvent sans effet. Depuis la dispersion des juifs, il n’existe
pas d’autorité juive centrale qui puisse modifier le code
juridique juif [. . .] qui gouverne le consentement au
divorce. Les tribunaux rabbiniques modernes n’ont pas
non plus d’autorité sur les demandes et l’acceptation du
divorce. Les principales organisations juives qui ont
assisté aux audiences du comité législatif approuvent
entièrement le projet de loi C‑61. Les représentants des
trois partis ont loué le projet de loi et ont adopté rapidement deux amendements d’ordre technique.

.

.

As well, the Toronto Board of Orthodox Rabbis . . .
endorsed the legislation and the two amendments.

.

.

.

.

.

.

En outre, le Toronto Board of Orthodox Rabbis [. . .]
[a] appuyé le projet de loi et les deux amendements.

.

.

.

.

[Translation]

[Français]

Bill C-61 will enable Canada’s Jewish community
to preserve its traditions without destabilizing models

Le projet de loi C‑61 permettra à la communauté juive
du Canada de conserver ses traditions sans déstabiliser

8
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of family life. It also ensures that the principles of the
Divorce Act with respect to alimony and custody are
applied equally to all Canadians.

les modèles de vie familiale. Il assure également que
les principes de la Loi sur le divorce quant à la pension
alimentaire et à la garde seront appliqués également à
tous les Canadiens.

(House of Commons Debates, vol. VIII, 2nd Sess.,
34th Parl., May 4, 1990, at pp. 11033-34)

(Débats de la Chambre des communes, vol. VIII,
2e sess., 34e lég., 4 mai 1990, p. 11033-11034)

9

For many years, civil courts have attempted to
remedy, or compensate for, the husband’s recalcitrance in refusing to provide a get to his wife. They
are often faced with assertions by the husband that
such interventions are a violation of his freedom of
religion.

Les tribunaux civils tentent depuis de nombreuses années d’accorder une réparation ou un dédommagement lorsque l’époux s’entête à refuser le get
à son épouse. Ils se heurtent souvent aux affirmations de l’époux voulant qu’une telle intervention
constitue une violation de sa liberté de religion.

10

This is one such case. The husband and wife,
each represented by counsel, voluntarily negotiated
and signed a “Consent to Corollary Relief” in order
to settle their matrimonial disputes. One of the
commitments made in the agreement was that they
would attend before the rabbinical court to obtain a
get.

C’est le cas en l’espèce. L’époux et l’épouse,
représentés tous deux par un avocat, ont volontairement négocié et signé une [TRADUCTION] « Entente
relative aux mesures accessoires » en vue de régler
leurs litiges matrimoniaux. Suivant un des engagements de l’entente, ils devaient tous deux se présenter devant le tribunal rabbinique en vue d’obtenir le
get.

11

The husband refused to do so for 15 years, challenging the very validity of the agreement he freely
made, claiming that its religious aspect rendered it
unenforceable under Quebec law, and arguing that
he was entitled to be shielded by his right to freedom of religion from the consequences of refusing
to comply with his commitment.

Durant 15 ans, l’époux a refusé d’accorder le get,
contestant la validité même de l’entente qu’il avait
conclue de plein gré. Il prétend qu’en raison de ses
aspects religieux, l’entente était inexécutoire en
droit québécois et affirme que son droit à la liberté
de religion pouvait le soustraire aux conséquences
du refus de se conformer à son engagement.

12

The wife, on the other hand, asserted that the
agreement to attend and obtain a get was part of
the trade-offs negotiated by the parties (they signed
mutual releases) and was consistent with Quebec
law and values. She sought a remedy in the form
of damages to compensate her for the husband’s
extended non-compliance. She did not seek an
order of specific performance directing him to
appear before the rabbis.

Par contre, l’épouse a soutenu que l’entente prévoyant qu’ils se présentent devant le tribunal rabbinique en vue d’obtenir le get s’inscrivait dans les
compromis négociés par les parties (tous deux ont
signé des mainlevées) et était conforme aux valeurs
et au droit québécois. Elle a demandé un redressement sous forme de dommages-intérêts pour être
indemnisée en raison du refus prolongé du mari
de se conformer à l’entente. Elle n’a pas demandé
au tribunal d’ordonner à son époux de se présenter
devant le tribunal rabbinique.

13

There are, therefore, two issues raised by this
case. The first is whether the agreement in the
Consent to give a get is a valid and binding contractual obligation under Quebec law. This first question involves examining the relevant provisions and

Ainsi, deux questions se posent en l’espèce. La
première est de savoir si l’engagement d’accorder
le get pris dans l’entente constitue une obligation
contractuelle valide et exécutoire en droit québécois. L’examen des dispositions et des principes du
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principles of the Civil Code of Québec, S.Q. 1991,
c. 64.

Code civil du Québec, L.Q. 1991, ch. 64, permettra
de répondre à cette première question.

If the commitment is a legally binding one under
Quebec law, we must determine whether the husband can rely on freedom of religion to avoid the
legal consequences of failing to comply with a
lawful agreement. This inquiry takes place within
the boundaries set by the provisions and principles of the Quebec Charter of human rights and
freedoms, R.S.Q., c. C‑12, where the claim of the
husband to religious freedom is balanced against
the claim of the wife that acceding to the husband’s
argument is disproportionately harmful to her personally, and, more generally, to democratic values
and Quebec’s best interests.

Si l’engagement est exécutoire en droit québécois, nous devons déterminer si l’époux peut invoquer la liberté de religion pour se soustraire aux
conséquences juridiques du défaut de se conformer
à une entente légitime. L’analyse à cet égard est
faite dans les limites qu’imposent les dispositions
et les principes de la Charte des droits et libertés
de la personne du Québec, L.R.Q., ch. C‑12, qui
établit un équilibre entre la revendication de la
liberté de religion par l’époux et la prétention de
l’épouse selon laquelle faire droit à l’argument du
mari serait démesurément préjudiciable pour elle
personnellement et, de façon plus générale, pour
les valeurs démocratiques et l’intérêt du Québec.

14

The judicial role in balancing and reconciling
competing interests and values when freedom of
religion is raised, is one that protects the tolerance
Quebec endorsed in the Quebec Charter. Section
9.1 states that in exercising their fundamental
freedoms and rights — including freedom of religion — persons “shall maintain a proper regard
for democratic values, public order and the general
well-being of the citizens of Québec”. This provision is a legislative direction that the courts are
to protect the rights of Quebec’s citizens in a way
that is balanced and reconciled with other public
values.

Dans son rôle d’appréciation et de conciliation
des intérêts et des valeurs opposés lorsque la liberté
de religion est en cause, le juge est appelé à protéger la tolérance que le Québec a préconisée dans
la Charte québécoise. L’article 9.1 prévoit que les
libertés et les droits fondamentaux — y compris
la liberté de religion — « s’exercent dans le respect des valeurs démocratiques, de l’ordre public et
du bien-être général des citoyens du Québec ». Par
cette disposition, le législateur québécois demande
aux tribunaux d’assurer la protection des droits des
citoyens du Québec en appréciant et en conciliant
ces droits avec les autres valeurs publiques.

15

In my view, an agreement between spouses to
take the necessary steps to permit each other to
remarry in accordance with their own religions,
constitutes a valid and binding contractual obligation under Quebec law. As the comments of the
former Ministers of Justice reveal, such agreements
are consistent with public policy, our approach to
marriage and divorce, and our commitment to
eradicating gender discrimination.

Selon moi, une entente entre les époux en vue
de la prise des mesures nécessaires pour que
chaque conjoint permette à l’autre de se remarier
conformément à sa religion constitue une obligation contractuelle valide et exécutoire en droit québécois. Comme l’indiquent les commentaires des
anciens ministres de la Justice, de telles ententes
sont compatibles avec l’intérêt public, avec notre
approche en matière de mariage et de divorce, et
avec notre volonté de mettre fin à la discrimination
fondée sur le sexe.

16

I am also persuaded that, applying the balancing mandated by s. 9.1 of the Quebec Charter, any
harm to the husband’s religious freedom in requiring him to pay damages for unilaterally breaching

Je suis également persuadée qu’en appliquant
l’analyse qu’exige l’art. 9.1 de la Charte québécoise,
l’atteinte à la liberté de religion que représente pour
l’époux l’obligation de payer des dommages-intérêts

17
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his commitment, is significantly outweighed by
the harm caused by his unilateral decision not to
honour it.

en raison de la violation unilatérale de son engagement est beaucoup moins grave que le préjudice
causé par sa décision unilatérale de ne pas respecter cet engagement.

18

This is not, as implied by the dissent, an unwarranted secular trespass into religious fields, nor
does it amount to judicial sanction of the vagaries of an individual’s religion. In deciding cases
involving freedom of religion, the courts cannot
ignore religion. To determine whether a particular
claim to freedom of religion is entitled to protection, a court must take into account the particular
religion, the particular religious right, and the particular personal and public consequences, including the religious consequences, of enforcing that
right.

Il ne s’agit pas, comme on le laisse entendre
dans les motifs dissidents, d’une ingérence injustifiée des autorités laïques dans les matières religieuses, et cela ne signifie pas que les tribunaux
vont sanctionner les caprices de la religion d’une
personne. Lorsqu’ils tranchent des affaires dans
lesquelles la liberté de religion est en cause, les tribunaux ne peuvent faire abstraction de la religion.
Pour déterminer si le droit à la liberté de religion
que revendique une personne doit être protégé, un
tribunal doit tenir compte de cette religion en particulier, du droit religieux en cause et des conséquences précises, y compris les conséquences religieuses, que la décision de faire respecter ce droit aura
pour la personne et le public.

19

Mediating these highly personal claims to religious rights with the wider public interest is a task
that has been assigned to the courts by legislatures
across the country. It is a well-accepted function
carried out for decades by human rights commissions under federal and provincial statutes and, for
25 years, by judges under the Canadian Charter of
Rights and Freedoms, to ensure that members of
the Canadian public are not arbitrarily disadvantaged by their religion.

C’est aux tribunaux que les législateurs partout
au pays ont confié la tâche de concilier les revendications, hautement personnelles, des droits religieux et l’intérêt public, plus général. Il s’agit d’une
fonction bien acceptée que les commissions des
droits de la personne exercent depuis des dizaines
d’années en vertu des lois fédérales et provinciales, et que les juges exercent depuis 25 ans en vertu
de la Charte canadienne des droits et libertés pour
veiller à ce que les membres de la société canadienne ne soient pas arbitrairement défavorisés en
raison de leur religion.

20

This case fits comfortably in that tradition. It
represents yet another case in which the claim to
religious protection is balanced against competing
interests. The Court is not asked to endorse or apply
a religious norm. It is asked to exercise its responsibility, conferred by the Quebec Charter, to determine whether the husband is entitled to succeed in
his argument that requiring him to pay damages
for the breach of a legally binding agreement violates his freedom of religion. No new principle
emerges from the result in this case. Courts are
routinely asked whether a contract is valid. And the
inquiry under the Quebec Charter is the application of a classic and cautious balancing that courts

La présente affaire cadre très bien dans cette
tradition. Elle représente une autre instance dans
laquelle la revendication de la protection du droit
à la liberté de religion est appréciée en regard des
intérêts concurrents. La Cour n’est pas appelée à
approuver ou appliquer une norme religieuse. On
lui demande d’exercer sa responsabilité, conférée par la Charte québécoise, de déterminer si
l’époux a raison de prétendre que l’obliger à payer
des dommages-intérêts pour la violation d’une
entente exécutoire porte atteinte à sa liberté de
religion. Aucun principe nouveau ne se dégage de
la décision en l’espèce. On demande couramment
aux tribunaux de décider si un contrat est valide.
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are required to undertake in determining whether a
particular claim to religious freedom is sustainable,
one case at a time, attempting always to be respectful of the complexity, sensitivity, and individuality
inherent in these issues.

Et l’analyse en fonction de la Charte québécoise
consiste en l’application, au cas par cas, d’un exercice d’appréciation classique et prudent que doivent
entreprendre les tribunaux lorsqu’ils déterminent
dans chaque cas si la revendication du droit à la
liberté de religion peut être accueillie, en s’efforçant toujours de respecter le caractère complexe,
délicat et individuel inhérent à ces questions.

Prior Proceedings

Historique des procédures

Stephanie Bruker married Jason Marcovitz on
July 27, 1969. Although their degrees of observance differ, both consider themselves to be religious Jews.

Stephanie Bruker a épousé Jason Marcovitz le
27 juillet 1969. Bien que leur observance religieuse
se situe à des degrés différents, ils se considèrent
tous les deux comme des juifs religieux.

21

Mr. Marcovitz was previously married and had
granted his first wife a get.

Monsieur Marcovitz avait déjà été marié et avait
accordé le get à sa première épouse.

22

Divorce proceedings were commenced by Ms.
Bruker in 1980. She was 31 and Mr. Marcovitz was
48. An agreement on corollary matters was negotiated with the assistance of separate legal counsel and signed by both of them three months later.
This “Consent to Corollary Relief” included terms
regarding the custody of their two children, child
support payments, and lump sum spousal support.

Madame Bruker a engagé une action en divorce
en 1980. Elle avait alors 31 ans et M. Marcovitz 48.
Une entente relative aux mesures accessoires a été
négociée avec le concours de leurs avocats respectifs et tous deux l’on signée trois mois plus tard.
Cette [TRADUCTION] « Entente relative aux mesures accessoires » traitait notamment de la garde de
leurs deux enfants, de la pension alimentaire pour
ceux-ci et de la pension alimentaire pour l’épouse
versée sous forme de somme forfaitaire.

23

Paragraph 12 of the Consent stated that the parties agreed to appear before the rabbinical authorities to obtain a get immediately upon the granting of the Decree Nisi. A Decree Nisi was granted
on October 23, 1980. Among other provisions, it
ordered the parties to comply with the Consent. A
Decree Absolute was granted on February 9, 1981.

Selon le paragraphe 12 de l’entente, les parties ont convenu de se présenter devant les autorités rabbiniques pour obtenir le get immédiatement
après le prononcé du jugement conditionnel de
divorce. Un jugement conditionnel de divorce a été
prononcé le 23 octobre 1980. Il ordonnait notamment aux parties de se conformer à l’entente. Un
jugement irrévocable de divorce a été prononcé le 9
février 1981.

24

Despite Ms. Bruker’s repeated requests, both personally and through various rabbis, Mr. Marcovitz
consistently refused to provide a get for 15 years.

Malgré les demandes répétées de Mme Bruker,
faites tant personnellement que par l’entremise de
différents rabbins, M. Marcovitz a toujours refusé
pendant 15 ans de lui accorder le get.

25

Not surprisingly, the relationship between the
parties deteriorated as Mr. Marcovitz’s refusals
continued. In July 1989, nine years after the Decree

Comme on pouvait s’y attendre, la relation
entre les parties s’est détériorée pendant que M.
Marcovitz maintenait son refus. En juillet 1989,

26
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Nisi, Ms. Bruker began proceedings for breach of
the Consent, initially claiming damages in the
amount of $500,000 for her inability to remarry
and for being prevented from having children who
would be considered “legitimate” under Jewish
law.

neuf ans après le prononcé du jugement conditionnel de divorce, Mme Bruker a intenté des procédures pour violation de l’entente, réclamant au départ
la somme de 500 000 $ en dommages-intérêts pour
son incapacité à se remarier et pour avoir été empêchée d’avoir des enfants qui seraient considérés
comme « légitimes » selon la loi juive.

27

Mr. Marcovitz, in response, argued that Ms.
Bruker had repudiated the Consent by continually
seeking increases in child support payments, and
complained that he saw his two daughters irregularly. He also questioned Ms. Bruker’s devotion to
the Jewish faith.

En réponse, M. Marcovitz a fait valoir que Mme
Bruker avait répudié l’entente en faisant des demandes incessantes d’augmentation de la pension alimentaire pour les enfants, et il s’est plaint du fait
qu’il ne voyait pas ses deux filles régulièrement. Il a
également mis en doute la dévotion de Mme Bruker
à la foi juive.

28

In 1990, pursuant to s. 21.1 of the Divorce Act,
Ms. Bruker filed an affidavit confirming that,
despite her formal requests, Mr. Marcovitz had not
given her a get. As a result, when Mr. Marcovitz
brought motions in November 1995 seeking to
quash the affidavit and to have his obligation to pay
child support retroactively rescinded, Marcelin J.
declined to hear the motions and ordered that the
matters be put over to December 6, 1995.

En 1990, Mme Bruker a déposé en application
de l’art. 21.1 de la Loi sur le divorce un affidavit confirmant que, malgré ses demandes formelles, M. Marcovitz ne lui avait pas accordé le get.
Par conséquent, lorsque ce dernier a présenté, en
novembre 1995, des requêtes en vue d’obtenir le
rejet de l’affidavit et la résiliation rétroactive de
son obligation de verser une pension alimentaire
pour les enfants, la juge Marcelin a refusé d’entendre les requêtes et a reporté l’affaire au 6 décembre
1995.

29

On December 5, 1995, Mr. Marcovitz appeared
before the rabbinical court of Montréal and agreed
to deliver the get. He was 63 and Ms. Bruker
was almost 47. In 1996, Ms. Bruker substantially
increased the amount of damages she was seeking.

Le 5 décembre 1995, M. Marcovitz s’est présenté devant le tribunal rabbinique de Montréal
et a accepté d’accorder le get. Il avait alors 63 ans
et Mme Bruker presque 47 ans. En 1996, celleci a augmenté considérablement le montant des
dommages-intérêts qu’elle réclamait.

30

Ms. Bruker did not remarry or have any other
children.

Madame Bruker ne s’est pas remariée et n’a pas
eu d’autres enfants.

31

At trial, Mass J. held that once Mr. Marcovitz
signed a civil agreement, the obligation to appear
before the rabbinical authorities for the purpose of
obtaining a get “moved into the realm of the civil
courts” ([2003] R.J.Q. 1189, at para. 19). He found
that as a civil contract, notwithstanding that its
purpose was partly to compel religious obligations,
the Consent was valid and binding and that pursuant to Paragraph 12, Mr. Marcovitz had “a clear
and unequivocal civil law obligation to appear

Au procès, le juge Mass a statué que, dès que
M. Marcovitz eût signé une entente civile, l’obligation de se présenter devant les autorités rabbiniques
pour accorder le get [TRADUCTION] « est devenue
de la compétence des tribunaux civils » ([2003]
R.J.Q. 1189, par. 19). Il a conclu que, en tant que
contrat civil, l’entente était valide et obligatoire,
même si elle visait en partie à imposer le respect
d’obligations religieuses, et que conformément au
paragraphe 12, M. Marcovitz avait [TRADUCTION]
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‘immediately’ before the Rabbinical authorities”
(para. 19). As he noted:

« une obligation de droit civil claire et non équivoque de se présenter “immédiatement” devant les
autorités rabbiniques » (par. 19). Comme l’a fait
remarquer le juge :

The pith and essence of what is being asked for in this
case is not religious. . . . [T]he case is an assessment
of damages stemming from a factual situation which
involves Jewish parties and Jewish institutions — but
principles of Jewish law do not have to be examined in
depth. [para. 30]

[TRADUCTION] Le caractère véritable de la demande
faite en l’espèce n’est pas religieux. [. . .] [I]l s’agit
d’évaluer le préjudice découlant d’une situation de fait
mettant en cause des parties et des institutions juives
— mais les principes du droit juif n’ont pas à être examinés à fond. [par. 30]

In his view, a claim for damages based on a
breach of a civil obligation, even one with religious aspects, remains within the domain of the
civil courts.

À son avis, la réclamation en dommages-intérêts
fondée sur le manquement à une obligation civile,
même si elle comporte des aspects religieux, continue à relever des tribunaux civils.

32

Based on the expert evidence, Mass J. concluded
that had Mr. Marcovitz sought the get immediately, as he had agreed to do, it would have been
granted by the rabbinical court. This meant that the
breach of the obligation to appear before the rabbinical authorities was the cause of the damages
claimed by Ms. Bruker. Finding that the failure of
Mr. Marcovitz to grant the get had direct consequences on Ms. Bruker’s life by depriving her “of
the opportunity to marry within her community
during this period” (para. 35), Mass J. ordered a
total of $47,500 in damages: $2,500 for each of the
15 years between the Decree Nisi and the get, and
$10,000 for Ms. Bruker’s inability to have children
considered “legitimate” under Jewish law.

En se fondant sur la preuve d’expert, le juge
Mass a conclu que si M. Marcovitz avait accordé
le get immédiatement, comme il avait convenu de
le faire, le tribunal rabbinique le lui aurait accordé.
Cela signifiait que les dommages-intérêts réclamés
par Mme Bruker étaient attribuables au manquement à l’obligation de se présenter devant les autorités rabbiniques. Ayant conclu que l’omission de
M. Marcovitz d’accorder le get avait eu des conséquences directes sur la vie de Mme Bruker en la privant [TRADUCTION] « de la possibilité de se marier
dans sa communauté pendant cette période » (par.
35), le juge Mass a condamné M. Marcovitz à
payer des dommages-intérêts s’élevant à 47 500 $ :
2 500 $ pour chacune des 15 années écoulées entre
le jugement conditionnel de divorce et le get, et
10 000 $ pour l’incapacité de Mme Bruker d’avoir
des enfants considérés comme légitimes selon la
loi juive.

33

I digress to address an issue raised in the dissent. Initially, Mr. Marcovitz challenged the constitutionality of s. 21.1 of the Divorce Act. In agreeing not to pursue his constitutional challenge, Mr.
Marcovitz agreed to a court order which contained
the following authorizations:

J’ouvre une parenthèse pour aborder une question soulevée dans les motifs dissidents. Au départ,
M. Marcovitz a contesté la constitutionnalité de
l’art. 21.1 de la Loi sur le divorce. En acceptant de
ne pas poursuivre cette contestation, il a accepté
une ordonnance de la cour contenant les autorisations suivantes :

34

[TRADUCTION]
[6] AUTHORIZES that [Mr. Marcovitz] may argue the
question of justiciability in his case as if s. 21.1 of the
Divorce Act did not exist.

[6] PERMET que [M. Marcovitz ] plaide le caractère
justiciable en l’espèce comme si l’art. 21.1 de la Loi sur
le divorce n’existait pas.

2007 SCC 54 (CanLII)

[2007] 3 R.C.S.

35

bruker� v. marcovitz  Abella

J.

[2007] 3 S.C.R.

[7] AUTHORIZES that [Ms. Bruker] may argue the
question of credibility as to the circumstances in which
the ghet was given, with reference to s. 21.1 of the
Divorce Act.

[7] PERMET que [Mme Bruker] plaide la question de
la crédibilité quant aux circonstances dans lesquelles le
get a été accordé, en faisant mention de l’art. 21.1 de la
Loi sur le divorce.

It is not the case, as suggested by the dissent, that
the parties agreed not to refer to this section. What
they agreed to was that Mr. Marcovitz could argue
“justiciability” without reference to this section.
Ms. Bruker was explicitly authorized to refer to it
when arguing about the circumstances surrounding
the get. Moreover, Mr. Marcovitz’s factum deals
expressly with s. 21.1 in two paragraphs in which
he argues that the provision is an inappropriate
intervention by civil courts into religious matters:

Les parties ne se sont pas entendues, comme on
le laisse entendre dans les motifs dissidents, pour
qu’il ne soit pas fait mention de cet article. Elles
ont plutôt convenu que M. Marcovitz pourrait plaider le « caractère justiciable » sans qu’il soit fait
mention de cet article. Mme Bruker a été expressément autorisée à citer cet article dans ses représentations relatives aux circonstances entourant le
get. De plus, M. Marcovitz traite expressément de
l’art. 21.1 dans deux paragraphes de son mémoire,
dans lesquels il prétend que cet article autorise les
tribunaux civils à intervenir à tort dans des questions religieuses :

There is considerable social opprobrium within the
Jewish community aimed at spouses who refuse to
collaborate in the ghet process. This inspired Jewish
jurists and community leaders to request, and obtain,
the implementation of s. 21.1 of the Divorce Act . . . and
ss. 2(4)-2(7) and 56(5)-(7) of the Ontario Family Law
Act, R.S.O. 1990, c. F.3. The state purpose was to protect Jewish spouses from extortion in divorce negotiations.

[TRADUCTION] Dans la communauté juive, les époux
qui refusent de collaborer au sujet du get sont l’objet
d’une forte réprobation sociale. Ce qui a incité les juristes juifs et les leaders de la communauté à demander
— et à obtenir — l’application de l’art. 21.1 de la Loi sur
le divorce [. . .] et des par. 2(4) à 2(7) et 56(5) à (7) de la
Loi sur le droit de la famille de l’Ontario, L.R.O. 1990,
ch. F.3. L’État visait à protéger les époux juifs contre
l’extorsion dans les négociations relatives au divorce.

Section 21.1 of [the] Divorce Act operates whether
the recalcitrant spouse is the Plaintiff or the Defendant:
it prevents a spouse from exercising his civil rights if
he refuses to remove the religious barrier, unless the
spouse discloses valid reasons relating to religion
or conscience, in a sworn affidavit. This necessarily
entails a judge being called upon to examine the religious legitimacy of the refusal. . . .

L’article 21.1 de la Loi sur le divorce s’applique peu
importe que l’époux récalcitrant soit le demandeur ou
le défendeur : il empêche un époux d’exercer ses droits
civils s’il refuse d’écarter les obstacles religieux, à
moins qu’il expose dans un affidavit des motifs valables
de religion ou de conscience. Dans ce cas, un juge doit
nécessairement intervenir pour examiner le caractère
légitime du refus au plan religieux.

And, in oral argument before this Court, Mr.
Marcovitz’s counsel stated:

Et dans son plaidoyer devant cette Cour, l’avocat de
M. Marcovitz a affirmé ce qui suit :

Not only that, we even have the additional remedy
of section 21.1 of the Divorce Act, which specifically is
a legislator’s clear intention to remove the issue of religious divorce . . . [a]nd the barriers to religious divorce,
from any negotiation or bargaining in contract. . . .

[TRADUCTION] Non seulement cela, nous avons
même le remède additionnel de l’art. 21.1 de la Loi sur
le divorce, qui énonce en termes exprès l’intention claire
du législateur d’écarter de la négociation d’une entente
ou des compromis dans celle-ci la question du divorce
religieux [. . .] [e]t les obstacles au divorce religieux. . .

Clearly the parties did not agree that s. 21.1 could
not be used in analyzing the other issues in this
case. They agreed not to dispute the constitutionality of the provision, an agreement that has been
respected throughout these proceedings, including

Il est évident que les parties n’ont pas convenu
de ne pas invoquer l’art. 21.1 dans l’analyse des
autres questions en l’espèce. Elles se sont entendues pour ne pas contester la constitutionnalité de
cette disposition, et cette entente a été respectée
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in this Court. Nothing in these reasons purports in
any way to decide the constitutionality of s. 21.1,
but I have difficulty seeing how an agreement to
abandon a constitutional argument about a statutory provision can be interpreted as an agreement
to pretend that the provision, or the policy reasons
behind it, do not exist.

tout au long des procédures, y compris dans cette
Cour. Dans ces motifs, il n’est nullement question
de trancher la constitutionnalité de l’art. 21.1, mais
je vois difficilement que l’on puisse qualifier une
entente relative à l’abandon d’un argument constitutionnel visant une disposition législative d’entente
prévoyant qu’il est fait abstraction de la disposition
ou des raisons de principes qui la sous-tendent.

The Court of Appeal allowed Mr. Marcovitz’s
appeal ([2005] R.J.Q. 2482). Hilton J.A., writing for a unanimous court, found that because
“the substance of the . . . obligation is religious in
nature, irrespective of the form in which the obligation is stated” (para. 76), the obligation was a moral
one. It was therefore unenforceable by the courts.
Requiring Mr. Marcovitz to pay damages in such
circumstances would be inconsistent with the recognition of his right to exercise his religious beliefs
as he saw fit without judicial intervention.

La Cour d’appel a accueilli l’appel de M.
Marcovitz ([2005] R.J.Q. 2482). S’exprimant au
nom des juges unanimes, le juge Hilton a conclu
que, parce que [TRADUCTION] « l’essence de [. . .]
l’obligation est de nature religieuse, quelle que soit
la forme que prend l’obligation » (par. 76), il s’agissait d’une obligation morale. Les tribunaux ne pouvaient donc pas en ordonner l’exécution. Obliger
M. Marcovitz à payer des dommages-intérêts dans
de telles circonstances serait incompatible avec la
reconnaissance de son droit d’exercer ses croyances religieuses comme il l’entend sans intervention
judiciaire.

36

In so deciding, the Court of Appeal relied in part
on this Court’s direction in Syndicat Northcrest v.
Amselem, [2004] 2 S.C.R. 551, 2004 SCC 47, that

La Cour d’appel a fondé en partie cette décision sur l’orientation donnée par notre Cour dans
Syndicat Northcrest c. Amselem, [2004] 2 R.C.S.
551, 2004 CSC 47, selon laquelle

37

the State is in no position to be, nor should it become, the
arbiter of religious dogma. Accordingly, courts should
avoid judicially interpreting and thus determining,
either explicitly or implicitly, the content of a subjective understanding of religious requirement, “obligation”, precept, “commandment”, custom or ritual. . . .
[para. 50]

l’État n’est pas en mesure d’agir comme arbitre des
dogmes religieux, et il ne devrait pas le devenir. Les tribunaux devraient donc éviter d’interpréter — et ce faisant de déterminer —, explicitement ou implicitement,
le contenu d’une conception subjective de quelque exigence, « obligation », précepte, « commandement »,
coutume ou rituel d’ordre religieux. . . [par. 50]

Ms. Bruker’s cross-appeal for an increase in
damages was dismissed.

L’appel incident de Mme Bruker visant à faire
augmenter le montant des dommages-intérêts a été
rejeté.

Analysis

Analyse

A. Justiciability of the Agreement to Remove
Religious Barriers to Remarriage

A. Caractère justiciable de l’entente visant la
suppression des obstacles religieux au remariage

The provision at the heart of this dispute is
Paragraph 12 of the parties’ Consent to Corollary
Relief, by which they agreed to

La disposition au cœur du présent litige est le
paragraphe 12 de l’entente sur les mesures accessoires, selon lequel les parties ont convenu de ce
qui suit :
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appear before the Rabbinical authorities in the City and
District of Montreal for the purpose of obtaining the
traditional religious Get, immediately upon a Decree
Nisi of Divorce being granted. [Emphasis added.]

[TRADUCTION] . . . se présenter immédiatement après
le prononcé d’un jugement conditionnel de divorce
devant les autorités rabbiniques de la ville et du district
de Montréal en vue d’obtenir le get religieux traditionnel. [Je souligne.]

40

The issues in this appeal, as mentioned earlier,
are whether this obligation constitutes a valid and
binding civil obligation under Quebec law and, if
it does, whether Mr. Marcovitz is exonerated from
liability for failing to perform his obligation on the
basis that it violated his freedom of religion.

Comme je l’ai indiqué, le présent pourvoi soulève les questions de savoir si cette obligation
constitue une obligation civile valide et exécutoire en droit québécois et, dans l’affirmative, si M.
Marcovitz est exonéré de toute responsabilité pour
ne pas avoir respecté son obligation au motif qu’elle
violait sa liberté de religion.
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Unlike my colleague Justice Deschamps, with
great respect, I see this case as one properly attracting judicial attention. The fact that a dispute has
a religious aspect does not by itself make it nonjusticiable. In Boundaries of Judicial Review: The
Law of Justiciability in Canada (1999), Lorne
Sossin defined what is meant by justiciability as

Contrairement à ma collègue la juge Deschamps,
j’estime, en tout respect, que les tribunaux peuvent
à juste titre examiner cette affaire. Le fait qu’un
litige comporte un aspect religieux ne le rend pas
nécessairement non justiciable. Dans Boundaries
of Judicial Review : The Law of Justiciability in
Canada (1999), Lorne Sossin a défini le caractère
justiciable comme suit :

a set of judge-made rules, norms and principles delineating the scope of judicial intervention in social, political and economic life. In short, if a subject-matter is
held to be suitable for judicial determination, it is said
to be justiciable; if a subject-matter is held not to be
suitable for judicial determination, it is said to be nonjusticiable. . . . [p. 2]

[TRADUCTION] . . . un ensemble de règles, de normes
et de principes jurisprudentiels délimitant la portée de
l’intervention judiciaire dans la vie sociale, politique et
économique. Bref, si un objet est considéré comme se
prêtant à une décision judiciaire, on dit qu’il est justiciable; si un objet est considéré comme ne se prêtant
pas à une décision judiciaire, on dit qu’il est non justiciable. . . [p. 2]

In Religious Institutions and the Law in Canada
(2nd ed. 2003), M. H. Ogilvie explained why issues
with a religious aspect may be justiciable:

Dans Religious Institutions and the Law in
Canada (2e éd. 2003), M. H. Ogilvie a expliqué
pourquoi les questions comportant un aspect religieux peuvent néanmoins être justiciables :

Subject to any protections accorded to individuals and
religious groups pursuant to the Canadian Charter of
Rights and Freedoms, which have yet to be worked out
in detail by the courts, religious institutions and persons
in Canada are subject to the sovereignty of Parliament
and the sanctioning powers of the state invoked by the
courts when disputes concerning religion are brought
for resolution.

[TRADUCTION] Sous réserve de la protection que la
Charte canadienne des droits et libertés accorde aux
personnes et aux groupes religieux, dont les détails
n’ont pas encore été fixés par les tribunaux, les personnes et les institutions religieuses au Canada sont assujetties à la souveraineté du Parlement et au pouvoir de
sanction de l’État qu’invoquent les tribunaux lorsqu’ils
sont appelés à trancher des litiges ayant trait à la religion.

Nevertheless, the courts have expressed reluctance
to consider issues relating to religious institutions,
evidencing some embarrassment that internal church
disputes should be determined by secular courts and
doubting the appropriateness of judicial intervention. The courts have stated that they will not consider

Néanmoins, les tribunaux se sont montrés réticents
à examiner des questions relatives aux institutions religieuses, manifestant un certain embarras à l’idée que
les litiges ecclésiastiques internes doivent être tranchés
par les tribunaux séculiers et doutant de la pertinence
de l’intervention judiciaire. Les tribunaux ont dit qu’ils
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matters that are strictly spiritual or narrowly doctrinal
in nature, but will intervene where civil rights or
property rights have been invaded. [Emphasis added;
pp. 217-18.]

n’examineraient pas les questions de nature strictement
spirituelle ou purement doctrinale, mais qu’ils interviendraient dans les cas de violation des droits civils ou
des droits de propriété. [Je souligne; p. 217-218.]

The approach is correctly stated by the Canadian
Civil Liberties Association in its factum as follows:

Dans son mémoire, l’Association canadienne
des libertés civiles énonce correctement la façon
d’aborder ces questions :

[N]o case goes so far as to hold that even in cases
based upon a civil obligation, where the Court is not
required to determine matters of religious doctrine, the
Court should be precluded from adjudicating disputes
that involve obligations having a religious character.
[para. 26]

[TRADUCTION] [A]ucun arrêt n’est allé jusqu’à dire
que, même dans les affaires fondées sur une obligation civile, le tribunal, s’il n’a pas à se prononcer sur
des questions de doctrine religieuse, devrait être empêché de trancher les litiges portant sur des obligations à
caractère religieux. [par. 26]

This is reflected in McCaw v. United Church
of Canada (1991), 4 O.R. (3d) 481, a case involving the dismissal of a minister from his church,
where the religious aspect of the dispute did not
deter the Ontario Court of Appeal from deciding that the dispute was justiciable. Even though
the “law of the church as laid out in the provisions
of the [church] Manual” was at issue (p. 485), the
court accepted jurisdiction and awarded the minister damages for lost wages and benefits. (See also
Lindenburger v. United Church of Canada (1985),
10 O.A.C. 191; Nathoo v. Nathoo, [1996] B.C.J.
No. 2720 (QL) (S.C.); Amlani v. Hirani (2000), 194
D.L.R. (4th) 543, 2000 BCSC 1653; M. (N.M.) v.
M. (N.S.) (2004), 26 B.C.L.R. (4th) 80, 2004 BCSC
346.)

Cette approche se reflète dans McCaw c. United
Church of Canada (1991), 4 O.R. (3d) 481, une
affaire portant sur le renvoi d’un pasteur de son
église. L’aspect religieux du litige n’a pas empêché la Cour d’appel de l’Ontario de décider que le
litige était justiciable. Même si la [TRADUCTION]
« loi de l’Église énoncée dans les dispositions du
Guide [de l’Église] » était en cause (p. 485), le tribunal s’est déclaré compétent et a accordé au pasteur des dommages-intérêts pour la perte de salaire
et d’avantages. (Voir également Lindenburger c.
United Church of Canada (1985), 10 O.A.C. 191;
Nathoo c. Nathoo, [1996] B.C.J. no 2720 (QL)
(C.S.); Amlani c. Hirani (2000), 194 D.L.R. (4th)
543, 2000 BCSC 1653; et M. (N.M.) c. M. (N.S.)
(2004), 26 B.C.L.R. (4th) 80, 2004 BCSC 346.)
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Similarly, in Lakeside Colony of Hutterian
Brethren v. Hofer, [1992] 3 S.C.R. 165, a Hutterite
colony decided to expel some of its members from
the community without giving them an opportunity to respond to the decision. When the members refused to leave, the colony asked the courts
to enforce the expulsion and to order the members
to return all colony property to the colony. The
members claimed that they had a right to remain
in the colony and that the courts could not enforce
the expulsion. Gonthier J., writing for the majority, noted that while the courts may not intervene
in strictly doctrinal or spiritual matters, they will
when civil or property rights are engaged. Once the
court takes jurisdiction over a dispute with religious
components, he continued, it must try “to come to
the best understanding possible of the applicable

De même, dans l’arrêt Lakeside Colony of
Hutterian Brethren c. Hofer, [1992] 3 R.C.S. 165,
une colonie huttérite a décidé d’expulser certains
de ses membres de la communauté sans leur donner
la possibilité de répondre à cette décision. Lorsque
les membres ont refusé de quitter, la colonie a
demandé aux tribunaux de faire exécuter l’expulsion et d’ordonner à ces membres de rendre à la
colonie tous les biens lui appartenant. Les membres
ont prétendu qu’ils avaient le droit de rester dans la
colonie et que les tribunaux ne pouvaient intervenir pour faire exécuter l’expulsion. S’exprimant au
nom des juges majoritaires, le juge Gonthier a fait
remarquer que, bien que les tribunaux ne peuvent
intervenir dans les affaires purement doctrinales
ou spirituelles, ils le feront lorsque des droits civils
ou des droits de propriété sont en cause. Une fois
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tradition and custom” (p. 191). Gonthier J. held
that, in the absence of a timely and adequate opportunity to make a response, the members could not
be expelled.

que le tribunal se déclare compétent pour connaître
d’un litige comportant des aspects religieux, a-t-il
ajouté, il doit s’efforcer « d’arriver à la meilleure
compréhension possible de la tradition et de la
coutume applicable » (p. 191). Le juge Gonthier a
conclu qu’en l’absence d’une possibilité suffisante
de répondre donnée en temps voulu, les membres
ne pouvaient pas être expulsés.

In the case before us, I find the dissenting reasons in Re Morris and Morris (1973), 42 D.L.R.
(3d) 550 (Man. C.A.), compelling. While the issue
in that case was the enforceability of a provision
of a ketubah, or Jewish marriage contract, an issue
we are not called upon to consider, the language of
Freedman C.J.M. is nonetheless helpful:

En l’espèce, je trouve convaincants les motifs
dissidents dans l’arrêt Re Morris and Morris
(1973), 42 D.L.R. (3d) 550 (C.A. Man.). Si le litige
dans cette affaire concernait le caractère exécutoire d’une disposition d’un ketubbah, ou contrat
de mariage juif, une question que nous n’avons pas
à examiner, le propos du juge Freedman est tout de
même utile :

That the [marriage] contract is deeply affected by religious considerations is not determinative of the issue.
That is the beginning and not the end of the matter.
Some contracts rooted in the religion of a particular
faith may indeed be contrary to public policy. Others
may not. Our task is to determine whether the rights
and obligations flowing from the . . . contract — specifically, the husband’s obligation to give and the wife’s
right to receive a Get — are contrary to public policy.

[TRADUCTION] Le fait que le contrat [de mariage] soit
profondément empreint de considérations religieuses n’est pas déterminant quant à la question en litige.
C’est le début et non la fin de l’affaire. Certains contrats
ancrés dans une confession religieuse particulière peuvent effectivement être contraires à l’intérêt public.
D’autres, pas. Notre tâche consiste à déterminer si les
droits et obligations découlant du contrat [. . .] — nommément, l’obligation de l’époux d’accorder le get et le
droit de l’épouse de l’obtenir — sont contraires à l’intérêt public.

I find difficulty in pin-pointing the precise aspect
of public policy which the [agreement to provide a get]
may be said to offend. The attack upon it is on more
general grounds. It appears that the real basis on which
enforcement of the contract is being resisted is simply
that it rests on religion, and that on grounds of public
policy the Court should keep out of that field. But the
law reports contain many instances of Courts dealing
with disputes having a religious origin or basis. . . . In
each case some temporal right confronted the Court,
and it did not hesitate to adjudicate thereon. [pp. 55960]

Il m’est difficile d’établir à quel volet précis de l’intérêt public le présent [engagement à accorder le get]
porterait atteinte. L’attaque dont il fait l’objet repose
sur des motifs plus généraux. Il semble que la véritable
raison pour laquelle on s’oppose à l’exécution du contrat
tienne simplement au fait qu’il s’appuie sur la religion
et que, pour des motifs d’intérêt public, la Cour devrait
rester en dehors de ce domaine. Mais les recueils de
jurisprudence font état de nombreux cas de tribunaux
saisis de litiges ayant une origine ou un fondement
religieux. [. . .] Confrontés dans chaque cas à un droit
temporel quelconque, les tribunaux n’ont pas hésité à se
prononcer sur celui-ci. [p. 559-560]

The fact that Paragraph 12 of the Consent had
religious elements does not thereby immunize it
from judicial scrutiny. We are not dealing with
judicial review of doctrinal religious principles,
such as whether a particular get is valid. Nor are we
required to speculate on what the rabbinical court
would do. The promise by Mr. Marcovitz to remove

Le fait que le paragraphe 12 de l’entente comporte des éléments à caractère religieux ne le soustrait pas par le fait même à l’examen judiciaire.
Nous n’avons pas à examiner des principes religieux doctrinaux, à savoir par exemple si un get
donné est valide. Nous n’avons pas à spéculer sur
ce que le tribunal rabbinique pourrait décider. La
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the religious barriers to remarriage by providing a
get was negotiated between two consenting adults,
each represented by counsel, as part of a voluntary
exchange of commitments intended to have legally
enforceable consequences. This puts the obligation
appropriately under a judicial microscope.

promesse de M. Marcovitz de supprimer les obstacles religieux au remariage en accordant le get a été
négociée entre deux adultes consentants, tous deux
représentés par un avocat, et faisait partie d’un
échange volontaire d’engagements censés avoir
des conséquences juridiquement exécutoires. De
ce fait, les tribunaux peuvent à bon droit examiner
l’obligation à la loupe.

B. Validity of the Agreement under Quebec Law

B. Validité de l’entente en droit québécois

The next question is whether the obligation is
valid and binding under Quebec law. I note at the
outset that the parties litigated this case without
any consideration of the impact of the coming into
force of the Civil Code of Québec (“C.C.Q.”), on
January 1, 1994, and of the attendant issues of transitional law. Throughout these proceedings, neither the parties nor the courts made any reference
to the Civil Code of Lower Canada. Because Ms.
Bruker’s action was commenced in July 1989, the
Civil Code of Lower Canada, especially arts. 982
to 984, technically governed the parties, as provided by s. 9 of the Act respecting the implementation of the reform of the Civil Code, S.Q. 1992,
c. 57. However, since the new C.C.Q. retained the
key principles governing the formation of contracts
under Quebec law while modifying and clarifying
the relevant provisions of the Civil Code of Lower
Canada (J. Pineau, “Theory of Obligations”, in
Reform of the Civil Code (1993), vol. 2A, pp. 1112), the parties’ reliance on the C.C.Q. did not have
a significant impact on this litigation. Under these
circumstances, and without diminishing the significance of transitional law, these reasons refer, as
did those of the trial judge and Court of Appeal, to
the articles of the C.C.Q.

La question suivante est de savoir si l’obligation est valide et exécutoire en droit québécois. Je
signale tout d’abord que les parties ont plaidé cette
affaire sans aucunement tenir compte de l’incidence
de l’entrée en vigueur du Code civil du Québec
(« C.c.Q. ») le 1er janvier 1994 et des problèmes
de droit transitoire qui pouvaient se poser. Tout au
long des procédures, ni les parties ni les tribunaux
inférieurs n’ont fait allusion au Code civil du Bas
Canada. Puisque l’action de Mme Bruker a été introduite en juillet 1989, le Code civil du Bas Canada, et
en particulier ses art. 982 à 984, s’appliquaient techniquement aux parties, comme le prévoit l’art. 9 de
la Loi sur l’application de la réforme du Code civil,
L.Q. 1992, ch. 57. Toutefois, puisque le nouveau
C.c.Q. a conservé les principes clés régissant la formation des contrats en droit québécois tout en modifiant et en précisant les dispositions pertinentes du
Code civil du Bas Canada (J. Pineau, « Théorie des
obligations », dans La réforme du Code civil (1993),
t. 2, p. 20-21), le fait que les parties s’appuient sur
le C.c.Q. n’a pas eu d’incidence importante sur le
litige. Dans les circonstances, et sans nier l’importance du droit transitoire, les présents motifs, tout
comme ceux du juge de première instance et de la
Cour d’appel, renvoient aux articles du C.c.Q.
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The civil law of Quebec recognizes three kinds
of obligations: moral, civil (or legal) and natural.
Only the first two are engaged in this case. They are
defined in Private Law Dictionary and Bilingual
Lexicons: Obligations (2003), as follows:

Le droit civil québécois reconnaît trois types
d’obligations : morales, civiles (ou légales) et
naturelles. Seules les deux premières sont en
cause en l’espèce. Elles sont ainsi définies dans le
Dictionnaire de droit privé et lexiques bilingues :
les obligations (2003) :

49

MORAL OBLIGATION

OBLIGATION MORALE

Obligation binding only as a matter of conscience or
honour, and which, unlike a juridical obligation, cannot

Obligation qui ne s’impose que sur le plan de la
conscience ou de l’honneur et qui est dépourvue de
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be enforced by the State. For example, the duty of charity toward one’s neighbour. . . .

sanction étatique, par opposition à l’obligation juridique. Par ex., le devoir de charité envers son prochain.

CIVIL OBLIGATION

OBLIGATION CIVILE

Obligation susceptible of compulsory performance. For
example, the obligation of support between spouses.
“Civil obligations are those which are fully enforceable
by means of an action, i.e., a right accorded to a creditor to obtain satisfaction by means of legal proceedings
and under the protection of the state” (Aubry & Rau,
Civil Law, vol. 4, no 297, p. 3).

Obligation susceptible d’exécution forcée. Par ex., l’obligation alimentaire entre époux. « Sur d’autres points,
cependant, les obligations naturelles se rapprochent
des obligations civiles; à celles-ci elles empruntent au
moins certains de leurs effets lorsque le débiteur a librement décidé de les exécuter » (Ghestin et Coubeaux,
Introduction, no 636, p. 717).

Jean-Louis Baudouin and Pierre-Gabriel Jobin
explain the difference in enforceability between a
moral and civil obligation in the following way:

Jean-Louis Baudouin et Pierre-Gabriel Jobin
expliquent de la façon suivante la différence entre
une obligation morale et une obligation civile quant
au caractère exécutoire :

[TRANSLATION] A civil obligation is sanctioned by law,
which means that the creditor may enforce it in court.
In contrast, a moral obligation is outside the legal realm
and is not sanctioned by law, and its binding force is
based solely on conscience, that is, on remorse. The
“creditor” of a moral obligation may not seek to enforce
it in court, since it can only be performed voluntarily.
Moral obligations include the duty to give to charity
and the duty to help one’s neighbour — which should be
distinguished from the civil obligation to assist a person
in danger.

L’obligation civile est sanctionnée par la loi, ce qui
permet au créancier d’en exiger l’exécution devant les
tribunaux. À celle-ci, on oppose l’obligation morale,
qui se situe en dehors du domaine juridique, qui n’est
pas sanctionnée par le droit et dont le pouvoir contraignant relève uniquement du for intérieur, c’est-à-dire
du remords. Le « créancier » d’une obligation morale
ne peut en poursuivre l’exécution devant les tribunaux,
car elle n’est susceptible que d’exécution volontaire.
Tels sont, par exemple, le devoir de faire la charité et le
devoir d’aider son prochain — qu’il convient de distinguer de l’obligation civile de porter secours à une personne en danger.

(Baudouin et Jobin: Les obligations (6th ed. 2005),
at para. 26; see also John E. C. Brierley and Roderick
A. Macdonald, Quebec Civil Law: An Introduction
to Quebec Private Law (1993), at p. 382.)

(Baudouin et Jobin : Les obligations (6e éd.
2005), par. 26; voir également John E. C. Brierley
et Roderick A. Macdonald, Quebec Civil Law :
An Introduction to Quebec Private Law (1993),
p. 382.)

I do not see the religious aspect of the obligation
in Paragraph 12 of the Consent as a barrier to its
civil validity. It is true that a party cannot be compelled to execute a moral duty, but there is nothing
in the Civil Code preventing someone from transforming his or her moral obligations into legally
valid and binding ones. Giving money to charity,
for example, could be characterized as a moral
and, therefore, legally unenforceable obligation.
But if an individual enters into a contract with a
particular charity agreeing to make a donation, the
obligation may well become a valid and binding
one if it complies with the requirements of a contract under the C.C.Q. If it does, it is transformed

Je ne considère pas l’aspect religieux de l’obligation contenue au paragraphe 12 de l’entente comme
un obstacle à sa validité civile. Certes, une personne ne peut être forcée à exécuter une obligation
morale, mais le Code civil n’empêche nullement
une personne de transformer ses obligations morales en obligations juridiquement valides et exécutoires. Le devoir de faire la charité, par exemple,
pourrait être qualifié d’obligation morale et, par
conséquent, juridiquement non exécutoire. Mais si
une personne s’engage par contrat envers un organisme de charité à faire un don, l’obligation peut
très bien devenir une obligation valide et exécutoire
si elle satisfait aux exigences du C.c.Q. relatives à
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from a moral obligation to a civil one enforceable
by the courts.

la formation du contrat. Dans ce cas, l’obligation
morale est transformée en une obligation civile
exécutoire en justice.

A contract is defined in art. 1378, para. 1 C.C.Q.
as

Le premier paragraphe de l’art. 1378 C.c.Q. définit le contrat comme suit :

an agreement of wills by which one or several persons
obligate themselves to one or several other persons to
perform a prestation.

. . . un accord de volonté, par lequel une ou plusieurs
personnes s’obligent envers une ou plusieurs autres à
exécuter une prestation.

A contract’s formation is governed by art. 1385
C.C.Q., which states:

La formation du contrat est régie par l’art. 1385
C.c.Q., qui prévoit ce qui suit :

1385. A contract is formed by the sole exchange of
consents between persons having capacity to contract,
unless, in addition, the law requires a particular form
to be respected as a necessary condition of its formation, or unless the parties require the contract to take
the form of a solemn agreement.

1385. Le contrat se forme par le seul échange de
consentement entre des personnes capables de contracter, à moins que la loi n’exige, en outre, le respect d’une
forme particulière comme condition nécessaire à sa formation, ou que les parties n’assujettissent la formation
du contrat à une forme solennelle.

It is also of the essence of a contract that it have a
cause and an object.

Il est aussi de son essence qu’il ait une cause et un
objet.

There is no dispute as to the capacity and consent of the parties in this case. Nor do I see anything objectionable in the “cause” of the contractual provision, namely, the mutual desire of the
parties to be contemporaneously free to remarry
in accordance with both their religious beliefs and
secular rights.

La capacité et le consentement des parties ne
sont pas en cause en l’espèce. Je ne trouve non plus
rien de répréhensible dans la « cause » de la disposition contractuelle, à savoir le désir des parties de
conserver dès lors la liberté de se remarier conformément à leurs croyances religieuses et au droit
séculier.

53

Mr. Marcovitz argues, however, that, contrary to
arts. 1412 and 1413 C.C.Q., the “object” of the contractual provision — the attendance of the parties
before the rabbinical court to obtain a divorce in
accordance with Jewish law to permit remarriage
under that law — is against public order because
it is a violation of his right to freedom of religion.
This was expressed in his factum as follows:

Monsieur Marcovitz soutient cependant que
l’« objet » de la disposition contractuelle — assurer
la présence des parties devant le tribunal rabbinique en vue d’obtenir un divorce conformément à
la loi juive afin de permettre le remariage conformément à cette loi — est contraire à l’ordre public
parce qu’il porte atteinte à son droit à la liberté de
religion et est donc interdit par les art. 1412 et 1413
C.c.Q. L’argument a été formulé comme suit dans
son mémoire :

54

Article 1413 C.C.Q. cautions that a contract whose
object is contrary to public order is null. It is contrary to
public order to consider one may contract to restrain the
free exercise of one’s fundamental freedoms, including
freedom of religion and conscience.

[TRADUCTION] L’article 1413 C.c.Q. prévoit qu’un
contrat est nul si son objet est contraire à l’ordre public.
Il est contraire à l’ordre public d’envisager qu’une personne s’engage par contrat à restreindre le libre exercice
de ses libertés fondamentales, y compris la liberté de
religion et de conscience.

The C.C.Q. defines the object of a contract in
art. 1412, which states that

L’objet du contrat est défini comme suit à l’art.
1412 C.c.Q. :
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1412. The object of a contract is the juridical
operation envisaged by the parties at the time of its formation, as it emerges from all the rights and obligations
created by the contract.

1412. L’objet du contrat est l’opération juridique
envisagée par les parties au moment de sa conclusion,
telle qu’elle ressort de l’ensemble des droits et obligations que le contrat fait naître.

According to the Commentaires du ministre de
la Justice (1993), the definition in art. 1412 codifies the doctrine and jurisprudence on the object of
contracts (vol. I, at pp. 857-58). The Civil Code of
Lower Canada had not provided a specific definition.

Selon les Commentaires du ministre de la Justice
(1993), la définition que l’on trouve à l’art. 1412
codifie la doctrine et la jurisprudence relatives à
l’objet du contrat (t. I, p. 857-858). On ne trouvait
pas dans le Code civil du Bas Canada de définition
de l’objet du contrat.

The C.C.Q. also defines the object of an obligation as follows:

Le C.c.Q. définit également l’objet d’une obligation comme suit :

1373. The object of an obligation is the prestation
that the debtor is bound to render to the creditor and
which consists in doing or not doing something.

1373. L’objet de l’obligation est la prestation à
laquelle le débiteur est tenu envers le créancier et qui
consiste à faire ou à ne pas faire quelque chose.

The debtor is bound to render a prestation that is
possible and determinate or determinable and that is
neither forbidden by law nor contrary to public order.

La prestation doit être possible et déterminée ou
déterminable; elle ne doit être ni prohibée par la loi ni
contraire à l’ordre public.

The object of obligations may include a wide variety of prestations “in doing or not doing something” (V. Karim, Les obligations (2nd ed. 2002),
vol. 1, at p. 19). The object, or prestation, need not
be a material thing. It can consist, for example, of
a positive action, a payment, or a delivery (Karim,
at p. 19).

L’objet des obligations peut englober les prestations
les plus diverses consistant « à faire ou ne pas faire
quelque chose » (V. Karim, Les obligations (2e éd.
2002), vol. 1, p. 19). L’objet, ou prestation, n’est pas
nécessairement une chose matérielle. Il peut s’agir,
par exemple, d’un geste positif, d’un paiement ou
de la livraison d’un objet (Karim, p. 19).
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The concept of the object of a contract is even
broader than the object of obligations (Baudouin
and Jobin, at paras. 19 and 367). It is the legal operation that is contemplated by the parties (D. Lluelles
and B. Moore, Droit des obligations (2006), at para.
1051) and may include a number of specific obligations with, correlatively, specific objects.

La notion d’objet d’un contrat est même plus
large que l’objet des obligations (Baudouin et
Jobin, par. 19 et 367). C’est l’opération juridique
envisagée par les parties (D. Lluelles et B. Moore,
Droit des obligations (2006), par. 1051) et elle peut
inclure un certain nombre d’obligations spécifiques
prévoyant, corrélativement, des objets spécifiques.
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With great respect, I see the concept of “juridical operation” (or object of the contract) in art. 1412
as attracting a much broader interpretation than the
one proposed by Deschamps J., based largely on
my view that art. 1412 is limited only by art. 1413,
which states:

Soit dit en tout respect, j’estime que la notion
d’« opération juridique » (ou d’objet du contrat) à
l’art. 1412 doit recevoir une interprétation beaucoup
plus large que celle que propose la juge Deschamps,
surtout parce qu’à mon avis, cet art. 1412 n’est restreint que par l’art. 1413 qui édicte :

1413. A contract whose object is prohibited by law
or contrary to public order is null.

1413. Est nul le contrat dont l’objet est prohibé par
la loi ou contraire à l’ordre public.

There are therefore only two limitations on the
object of a contract: it cannot be prohibited by law

Il n’y a donc que deux restrictions à l’objet d’un
contrat : il ne doit pas être prohibé par la loi ni être
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contraire à l’ordre public. Conformément au principe de la liberté contractuelle, les parties conservent une grande latitude en matière d’objet légalement permissible. Comme le font remarquer
Baudouin et Jobin :

[TRANSLATION] Although every contract must have
an object, what that object might be is infinitely varied,
since by virtue of the principle of freedom of contract,
the parties can perform any type of juridical operation
that is within the limits imposed by law and by public
order. [Emphasis added; para. 368.]

Si tout contrat doit avoir un objet, celui-ci peut être
infiniment varié, puisqu’en vertu du principe de la
liberté contractuelle, les parties peuvent réaliser toute
espèce d’opération juridique, dans les limites imposées
par la loi et l’ordre public. [Je souligne; par. 368.]

Therefore, unless Mr. Marcovitz is correct in his
assertion that the object of Paragraph 12 is contrary
to public order, it is not excluded from the interpretive scope of “juridical operation” in art. 1412 and
the contractual obligation is valid and binding.

Par conséquent, à moins que M. Marcovitz n’ait
raison d’affirmer que l’objet du paragraphe 12 de
l’entente est contraire à l’ordre public, l’interprétation de l’« opération juridique » visée à l’art. 1412
n’exclut pas cet objet et l’obligation contractuelle
est valide et exécutoire.

60

What constitutes public order, as Baudouin and
Jobin explain, is variable:

Le contenu de l’ordre public, comme l’expliquent
Baudouin et Jobin, peut varier :
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[TRANSLATION] [The content of public order] changes
over time, since this concept basically represents certain values at a given point in the evolution of society.

[Le contenu de l’ordre public] change, en effet, avec le
temps puisqu’il représente, au fond, certaines valeurs à
un moment donné de l’évolution de la société.

.

.

.

.

.
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or be contrary to public order. Consistent with the
principle of freedom of contract, this offers a wide
scope for what is a legally permissible object. As
Baudouin and Jobin note:

.

Absent any clear indication in the statute, it is the court
that assesses whether the provision in question is of
public order and determines its concrete effect. [paras.
139 and 142]

En l’absence d’indication claire dans la loi, c’est le tribunal qui évalue le caractère d’ordre public de la disposition sous examen ainsi que sa portée concrète. [par.
139 et 142]

I accept that there may well be agreements with
religious aspects that would be against public order.
It will obviously depend in each case on the nature
of the undertaking and, in particular, on the extent
to which the promise is consistent with our laws,
policies, and democratic values. An agreement to
resolve a custody dispute in a way that offends a
child’s best interests, or an agreement that violates
our employment laws, for example, will likely be
found to be contrary to public order.

Je conviens qu’il peut très bien exister des ententes comportant des aspects religieux qui seraient
contraires à l’ordre public. Cela dépendra manifestement, dans chaque cas, de la nature de l’engagement et, plus particulièrement, de la mesure dans
laquelle la promesse est compatible avec nos lois,
nos principes et nos valeurs démocratiques. Une
entente relative au règlement d’un litige concernant
la garde d’un enfant et qui porte atteinte à l’intérêt supérieur de l’enfant, ou une entente qui viole
nos lois relatives à l’emploi, pourront être jugées
contraires à l’ordre public.
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There is no doubt in my mind, however, about
Mr. Marcovitz’s agreement to provide a get. It is
consistent with, not contrary to, public order. The
1990 Divorce Act amendments referred to earlier

Toutefois, je n’ai aucun doute pour ce qui est de
l’engagement de M. Marcovitz à accorder le get.
Cet engagement est conforme — et non contraire
— à l’ordre public. Les modifications apportées en
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in these reasons contradict the argument that an
agreement to grant a get breaches the principle of
public order. On the contrary, Parliament manifested a clear intention to encourage the removal
of religious barriers to remarriage. Moreover, as
amplified later in these reasons, the enforceability
of a promise by a husband to provide a get harmonizes with Canada’s approach to religious freedom,
to equality rights, to divorce and remarriage generally, and has been judicially recognized internationally.

1990 à la Loi sur le divorce, mentionnées précédemment, contredisent l’argument selon lequel une
entente prévoyant que le get sera accordé viole le
principe de l’ordre public. Au contraire, le législateur a manifesté l’intention claire d’encourager
la suppression des obstacles religieux au remariage. De plus, comme je le signale plus loin dans
ces motifs, le caractère exécutoire d’une promesse
d’accorder le get s’harmonise avec l’approche canadienne en matière de liberté de religion, de droits à
l’égalité et de divorce et de mariage de façon générale, et elle est reconnue judiciairement à l’échelle
internationale.

Accordingly, since the object is not contrary to
public order, and since all the other requirements
for a valid contract in accordance with Quebec
law exist, the contractual obligation contained in
Paragraph 12 is valid and legally binding under
Quebec law.

En conséquence, puisque l’objet n’est pas
contraire à l’ordre public et que toutes les autres
conditions de validité d’un contrat conforme au
droit québécois sont présentes, l’obligation contractuelle contenue au paragraphe 12 de l’entente est
valide et juridiquement exécutoire en droit québécois.

C. Application of the Quebec Charter

C. Application de la Charte québécoise

There remains Mr. Marcovitz’s argument that he
is exonerated by s. 3 of the Quebec Charter from
the consequences of breaching Paragraph 12 of the
Consent. He asserts that an award of damages would
be a violation of his freedom of religion because it
would condemn him ex post facto “for abiding by
his religion in the first place.” Section 3 states:

Il reste l’argument de M. Marcovitz selon lequel
l’art. 3 de la Charte québécoise l’exonère des
conséquences d’un manquement au paragraphe 12
de l’entente. Celui-ci affirme que l’attribution de
dommages-intérêts violerait sa liberté de religion en ce qu’elle le condamnerait ex post facto
[TRADUCTION] « pour s’être conformé à sa religion ». L’article 3 prévoit ce qui suit :

3. Every person is the possessor of the fundamental
freedoms, including freedom of conscience, freedom of
religion, freedom of opinion, freedom of expression, freedom of peaceful assembly and freedom of association.

3. Toute personne est titulaire des libertés fondamentales telles la liberté de conscience, la liberté de religion,
la liberté d’opinion, la liberté d’expression, la liberté de
réunion pacifique et la liberté d’association.

66

This Court’s most recent decision examining the
scope of this provision is Amselem. Orthodox Jews
who owned units in a condominium building in
Montréal sought to construct small enclosed structures known as “succahs” on their balconies for the
Jewish festival of Succot. A by-law in the declaration of co-ownership prohibited them from doing
so.

C’est dans l’arrêt récent Amselem que notre Cour
a examiné pour la dernière fois la portée de cette
disposition. Des Juifs orthodoxes propriétaires
d’appartements dans un immeuble en copropriété
situé à Montréal voulaient construire sur leurs
balcons, pour la fête juive du Souccoth, de petites
structures closes appelées « souccahs », ce qui était
interdit par un règlement de construction incorporé
dans la déclaration de copropriété de l’immeuble.

67

The test applied by the majority in Amselem
examines whether an individual’s sincerely held

Le critère appliqué par la majorité dans l’arrêt
Amselem pose la question de savoir si la croyance
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and good faith religious belief is being unjustifiably
limited to a non-trivial degree. Applying this test to
the facts of this case, I see no prima facie infringement of Mr. Marcovitz’s religious freedom.

religieuse sincère et de bonne foi d’un individu fait
l’objet d’une limite injustifiée non négligeable. En
appliquant ce critère aux faits de l’espèce, je ne
constate à première vue aucune atteinte à la liberté
de religion de M. Marcovitz.

I start by querying whether Mr. Marcovitz, in
good faith, sincerely believed that granting a get
was an act to which he objected as a matter of religious belief or conscience. It is not clear to me what
aspect of his religious beliefs prevented him from
providing a get. He never, in fact, offered a religious reason for refusing to provide a get. Rather,
he said that his refusal was based on the fact that,
in his words:

Je me demande d’abord si M. Marcovitz croyait
sincèrement, en toute bonne foi, que le fait d’accorder le get était un acte auquel il s’opposait par
croyance ou conscience religieuse. Je ne vois pas
vraiment quel aspect de ses croyances religieuses
l’a empêché d’accorder le get. En fait, il n’a jamais
fourni de motif religieux à l’appui de son refus
d’accorder le get. Il a plutôt affirmé que son refus
reposait sur le fait que, pour reprendre ses propos :

Mrs. Bruker harassed me, she alienated my kids
from me, she stole some money from me, she stole some
silverware from my mother, she prevented my proper
visitation with the kids. Those are the reasons . . . .
[Appellant’s Record, at p. 66]

[TRADUCTION] Madame Bruker m’a harcelé, elle a
éloigné mes enfants de moi, elle m’a volé de l’argent,
elle a volé de l’argenterie à ma mère, elle m’a empêché
d’exercer pleinement mes droits de visite des enfants.
Voilà les motifs . . . [Dossier de l’appelante, p. 66]

This concession confirms, in my view, that his
refusal to provide the get was based less on religious conviction than on the fact that he was angry
at Ms. Bruker. His religion does not require him
to refuse to give Ms. Bruker a get. The contrary is
true. There is no doubt that at Jewish law he could
refuse to give one, but that is very different from
Mr. Marcovitz being prevented by a tenet of his
religious beliefs from complying with a legal obligation he voluntarily entered into and of which he
took the negotiated benefits.

Cet aveu confirme, selon moi, que son refus
d’accorder le get était fondé moins sur une conviction religieuse que sur le fait qu’il était fâché contre
Mme Bruker. Sa religion ne l’oblige pas à refuser
d’accorder le get à Mme Bruker, bien au contraire. Il
ne fait aucun doute que selon la loi juive, il pouvait
refuser de l’accorder, mais c’est tout autre chose de
dire qu’un principe religieux l’a empêché de respecter une obligation légale qu’il a volontairement
conclue et dont il s’est prévalu des avantages négociés.
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Even if requiring him to comply with his agreement to give a get can be said to conflict with a sincerely held religious belief and to have non-trivial
consequences for him, both of which I have difficulty discerning, such a prima facie infringement
does not survive the balancing mandated by this
Court’s jurisprudence and the Quebec Charter.

Même si l’on peut affirmer que le fait de l’obliger à respecter son engagement d’accorder le get va
à l’encontre d’une croyance religieuse sincère et a
des conséquences non négligeables pour lui — et je
vois difficilement qu’il en soit ainsi — cette atteinte
prima facie ne résiste pas à l’exercice d’appréciation que prescrivent la jurisprudence de cette Cour
et la Charte québécoise.

70

I start the balancing analysis with the provenance of this Court’s robust interpretation of freedom of religion, R. v. Big M Drug Mart Ltd., [1985]
1 S.C.R. 295, where Dickson J. confirmed the broad
contours of the right in the constitutional context as
follows:

Je commence cet exercice d’appréciation en
citant l’arrêt R. c. Big M Drug Mart Ltd., [1985] 1
R.C.S. 295, dans lequel notre Cour a pour la première fois donné à la liberté de religion une interprétation robuste et où le juge Dickson a confirmé
comme suit la portée générale de ce droit dans un
contexte constitutionnel :
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The essence of the concept of freedom of religion is
the right to entertain such religious beliefs as a person
chooses, the right to declare religious beliefs openly
and without fear of hindrance or reprisal, and the right
to manifest religious belief by worship and practice or
by teaching and dissemination. [p. 336]

Le concept de la liberté de religion se définit essentiellement comme le droit de croire ce que l’on veut en
matière religieuse, le droit de professer ouvertement des
croyances religieuses sans crainte d’empêchement ou
de représailles et le droit de manifester ses croyances
religieuses par leur mise en pratique et par le culte ou
par leur enseignement et leur propagation. [p. 336]

Notably, he also confirmed that religious
freedoms were nonetheless subject to limitations
when they disproportionately collided with other
significant public rights and interests:

Notamment, il a aussi confirmé que la liberté de
religion peut néanmoins être restreinte lorsqu’elle
entre démesurément en conflit avec d’autres droits
et intérêts publics importants :

Freedom means that, subject to such limitations as
are necessary to protect public safety, order, health,
or morals or the fundamental rights and freedoms of
others, no one is to be forced to act in a way contrary to
his beliefs or his conscience.

La liberté signifie que, sous réserve des restrictions
qui sont nécessaires pour préserver la sécurité, l’ordre,
la santé ou les mœurs publics ou les libertés et droits
fondamentaux d’autrui, nul ne peut être forcé d’agir
contrairement à ses croyances ou à sa conscience.

.
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The values that underlie our political and philosophic
traditions demand that every individual be free to hold
and to manifest whatever beliefs and opinions his or
her conscience dictates, provided inter alia only that
such manifestations do not injure his or her neighbours
or their parallel rights to hold and manifest beliefs and
opinions of their own. [Emphasis added; pp. 337 and
346.]

Les valeurs qui sous-tendent nos traditions politiques et
philosophiques exigent que chacun soit libre d’avoir et
de manifester les croyances et les opinions que lui dicte
sa conscience, à la condition notamment que ces manifestations ne lèsent pas ses semblables ou leur propre
droit d’avoir et de manifester leurs croyances et opinions personnelles. [Je souligne; p. 337 et 346.]

(See also Young v. Young, [1993] 4 S.C.R. 3,
at pp. 121-22; P. (D.) v. S. (C.), [1993] 4 S.C.R.
141, at p. 182; B. (R.) v. Children’s Aid Society
of Metropolitan Toronto, [1995] 1 S.C.R. 315, at
para. 226; Ross v. New Brunswick School District
No. 15, [1996] 1 S.C.R. 825, at paras. 72 and 94;
and Multani v. Commission scolaire MargueriteBourgeoys, [2006] 1 S.C.R. 256, 2006 SCC 6, at
para. 26.)

(Voir également Young c. Young, [1993] 4 R.C.S.
3, p. 121-122; P. (D.) c. S. (C.), [1993] 4 R.C.S.
141, p. 182; B. (R.) c. Children’s Aid Society of
Metropolitan Toronto, [1995] 1 R.C.S. 315, par.
226; Ross c. Conseil scolaire du district no 15 du
Nouveau-Brunswick, [1996] 1 R.C.S. 825, par. 72 et
94; et Multani c. Commission scolaire MargueriteBourgeoys, [2006] 1 R.C.S. 256, 2006 CSC 6,
par. 26.)

Other jurisdictions have similarly concluded that
the invocation of freedom of religion does not, by
itself, grant immunity from the need to weigh the
assertion against competing values or harm. Two
examples suffice. In H.C. 292/83, Temple Mount
Faithful v. Jerusalem District Police Commander,
38(2) P.D. 449, the Israeli Supreme Court allowed a
petition from some Jewish worshippers seeking to
pray in a location where a clash with Muslim worshippers appeared inevitable. Barak J. warned:

D’autres ressorts ont également conclu que le
fait d’invoquer la liberté de religion n’offre pas, en
soi, l’immunité contre la nécessité d’apprécier le
droit revendiqué en regard des valeurs ou du préjudice opposés. Deux exemples suffisent. Dans H.C.
292/83, Temple Mount Faithful c. Jerusalem District
Police Commander, 38(2) P.D. 449, la Cour suprême
israélienne a accueilli la requête d’un groupe de
fidèles juifs qui demandaient à prier dans un lieu où
un conflit avec des fidèles musulmans semblait inévitable. Le juge Barak a signalé ce qui suit :
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Freedom of conscience, belief, religion and worship is a
relative one. It has to be balanced with other rights and
interests which also deserve protection, like private and
public property, and freedom of movement. One of the
interests to be taken into consideration is public order
and security.

[TRADUCTION] La liberté de conscience, de croyance,
de religion et de culte est relative. Elle doit être appréciée avec les autres droits et intérêts qui méritent également d’être protégés, comme le droit à la propriété
privée et publique et la liberté de mouvement. L’ordre
public et la sécurité comptent parmi les intérêts qui doivent être pris en compte.

And in Christian Education South Africa v.
Minister of Education (2000), 10 B. Const. L.R.
1051 (S. Afr. Const. Ct.), Sachs J., for a unanimous
court, explored the limitations of religious freedom
in a challenge to a law prohibiting corporal punishment of students in schools. Christian Education
South Africa, an association of 196 independent Christian schools, claimed that corporal punishment was mandated by the Bible. In a decision
upholding the prohibition against punishment,
Sachs J. explained:

Puis, dans Christian Education South Africa
c. Minister of Education (2000), 10 B. Const.
L.R. 1051 (C. const. Afr. du Sud), le juge Sachs,
au nom d’une cour unanime, a exploré les limites de la liberté de religion dans le cadre de la
contestation d’une loi interdisant le châtiment
corporel des étudiants à l’école. La Christian
Education South Africa, une association de 196
écoles chrétiennes indépendantes, a fait valoir que
le châtiment corporel était prescrit par la Bible.
Dans une décision maintenant l’interdiction du
châtiment, le juge Sachs a donné l’explication
suivante :

The underlying problem in any open and democratic
society based on human dignity, equality and freedom
in which conscientious and religious freedom has to be
regarded with appropriate seriousness, is how far such
democracy can and must go in allowing members of
religious communities to define for themselves which
laws they will obey and which not. Such a society can
cohere only if all its participants accept that certain
basic norms and standards are binding. Accordingly,
believers cannot claim an automatic right to be exempted
by their beliefs from the laws of the land. At the same
time, the state should, wherever reasonably possible,
seek to avoid putting believers to extremely painful and
intensely burdensome choices of either being true to
their faith or else respectful of the law. [para. 35]

[TRADUCTION] Dans toute société ouverte et démocratique qui reconnaît la dignité humaine, l’égalité et la
liberté dans lesquels la liberté de conscience et de religion doit être considérée avec le sérieux qui s’impose,
le problème sous-jacent consiste à déterminer la mesure
dans laquelle la démocratie peut et doit permettre aux
membres des communautés religieuses de déterminer
eux-mêmes les lois qu’ils respecteront et celles qu’ils ne
respecteront pas. Une telle société ne peut se tenir que
si tous ses participants acceptent le caractère obligatoire de certaines normes fondamentales. Dès lors, les
croyants ne peuvent prétendre à un droit automatique
d’être soustraits, en raison de leurs croyances, aux lois
du pays. En même temps, l’État devrait, lorsque c’est
raisonnablement possible, s’efforcer de ne pas obliger
les croyants à faire le choix difficile et intensément
pénible entre rester fidèles à leur foi ou respecter la loi.
[par. 35]

And in Amselem, the majority in this Court
observed that

Dans l’arrêt Amselem, les juges majoritaires de
cette Cour ont fait observer ce qui suit :

[c]onduct which would potentially cause harm to or
interference with the rights of others would not automatically be protected. . . .

Une conduite susceptible de causer préjudice aux droits
d’autrui ou d’entraver l’exercice de ces droits n’est pas
automatiquement protégée�����
...

Indeed, freedom of religion . . . may be made subject
to overriding societal concerns. [paras. 62-63]

De fait, [. . .] la liberté de religion [. . .] peut être subordonnée au respect de préoccupations sociales supérieures. [par. 62-63]
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In Quebec, the fact that rights and freedoms,
including freedom of religion, are limited by the
extent to which their exercise is harmful to others,
finds expression in s. 9.1 of the Quebec Charter.
Only the first paragraph of s. 9.1 is engaged. It
states:

Au Québec, l’art. 9.1 de la Charte québécoise
prévoit que les droits et les libertés, y compris la
liberté de religion, sont restreints dans la mesure où
leur exercice ne doit pas être préjudiciable à autrui.
Seul le premier paragraphe de l’art. 9.1 s’applique.
Il prévoit ce qui suit :

9.1. In exercising his fundamental freedoms and rights,
a person shall maintain a proper regard for democratic
values, public order and the general well-being of the
citizens of Québec.

9.1 Les libertés et droits fondamentaux s’exercent dans
le respect des valeurs démocratiques, de l’ordre public
et du bien-être général des citoyens du Québec.

Section 9.1 confirms the principle that the assertion of a claim to religious freedom must be reconciled with countervailing rights, values, and
harm. A balancing of competing rights and values
appears to have been what was intended when s. 9.1
was introduced in 1982, as reflected in the following words of the then Quebec Minister of Justice,
Me Marc-André Bédard:

L’article 9.1 confirme le principe selon lequel la
revendication du droit à la liberté de religion doit
être conciliée avec les droits, les valeurs et le préjudice opposés. Une appréciation des droits et valeurs
opposés semble correspondre à l’intention du législateur au moment de l’adoption de l’art. 9.1 en 1982,
comme l’indique le propos suivant du ministre de
la Justice du Québec de l’époque, Me Marc-André
Bédard :

[TRANSLATION] The purpose of s. 9.1 is to temper
the absoluteness of the freedoms and rights set out in ss.
1 through 9 both by imposing limits, which are set out
in the first paragraph, on the holders of those rights and
freedoms in relation to other citizens . . . .

L’article 9.1 a pour objet d’apporter un tempérament au caractère absolu des libertés et droits édictés
aux articles 1 à 9 tant sous l’angle des limites imposées
au titulaire de ces droits et libertés à l’égard des autres
citoyens, ce qui est le cas pour le premier alinéa . . .

(Journal des débats: Commissions parlementaires, 3rd Sess., 32nd Leg., December 16, 1982, at
p. B‑11609)

(Journal des débats : Commissions parlementaires,
3e sess., 32e lég., 16 décembre 1982, p. B‑11609)

(See Amselem, at paras. 154-57, per Bastarache
J., and para. 191, per Binnie J.; Aubry v. Éditions
Vice-Versa inc., [1998] 1 S.C.R. 591.)

(Voir Amselem, par. 154-157, le juge Bastarache,
et par. 191, le juge Binnie; Aubry c. Éditions ViceVersa inc., [1998] 1 R.C.S. 591.)
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Mr. Marcovitz’s claim must therefore be weighed
against the “democratic values, public order and
the general well-being of the citizens of Québec”
stipulated by s. 9.1. We thereby enter the complex,
nuanced, fact-specific territory referred to at the
outset of these reasons.

Il faut donc apprécier la revendication de M.
Marcovitz en regard « des valeurs démocratiques, de l’ordre public et du bien-être général des
citoyens du Québec » dont fait état l’art. 9.1. Ainsi,
nous abordons l’exercice complexe, nuancé et tributaire des faits propres à chaque espèce mentionné
au début de ces motifs.

79

Mr. Marcovitz, it seems to me, has little to put on
the scales. To begin, he freely entered into a valid
and binding contractual obligation and now seeks
to have it set aside based on ex post facto religious

M. Marcovitz, il me semble, a bien peu à mettre
dans la balance. D’abord, il a conclu de son plein
gré une obligation contractuelle valide et exécutoire qu’il cherche maintenant à faire annuler pour
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compunctions. In my view, it is this attempt to
resile from his binding promise, not the enforcement of the obligation, that offends public order.

des scrupules religieux qui lui sont venus après
coup. À mon avis, c’est cette tentative de se désister de sa promesse exécutoire, et non l’exécution de
l’obligation, qui est contraire à l’ordre public.

But the public policy benefit of preventing individuals from avoiding the usual legal consequences
of their contractual breaches, is only one of the factors that weighs against his claim. The significant
intrusions into our constitutionally and statutorily articulated commitments to equality, religious
freedom and autonomous choice in marriage and
divorce that flow from the breach of his legal obligation are what weigh most heavily against him.

Mais l’avantage que procure, dans l’intérêt
public, le fait d’empêcher des personnes de se soustraire aux conséquences juridiques qu’entraînent
leurs violations de contrat n’est qu’un des facteurs
défavorables à la revendication de M. Marcovitz.
Ce qui joue le plus contre lui, ce sont les atteintes importantes que la violation de ses obligations
juridiques porte à nos engagements — précisés
dans la Constitution et les lois — envers l’égalité, la
liberté de religion et la liberté de choix en matière
de mariage et de divorce.

80

Section 21.1 of the Divorce Act, which gives a
court discretionary authority to rebuff a spouse in
civil proceedings who obstructs religious remarriage, is a clear indication that it is public policy
in this country that such barriers are to be discouraged. As the comments of the then Ministers
of Justice show, these amendments received overwhelming support from the Jewish community,
including its more religious elements, reflecting a
consensus that the refusal to provide a get was an
unwarranted indignity imposed on Jewish women
and, to the extent possible, one that should not be
countenanced by Canada’s legal system.

En conférant au tribunal le pouvoir discrétionnaire d’éconduire dans des procédures civiles un
époux qui fait obstacle au remariage religieux,
l’art. 21.1 de la Loi sur le divorce indique clairement qu’il est d’intérêt public au Canada de décourager les obstacles de ce genre. Comme l’indiquent
les commentaires des ministres de la Justice de
l’époque, la communauté juive, incluant ses membres plus religieux, ont accueilli très favorablement
ces modifications, ce qui reflète l’opinion générale
selon laquelle le refus d’accorder le get constitue à
l’égard des femmes juives une indignité injustifiée
que, dans la mesure du possible, le système juridique canadien ne devrait pas accepter.

81

We also accept the right of Canadians to decide
for themselves whether their marriage has irretrievably broken down and we attempt to facilitate,
rather than impede, their ability to continue their
lives, including with new families. Moreover, under
Canadian law, marriage and divorce are available
equally to men and women. A get, on the other hand,
can only be given under Jewish law by a husband.
For those Jewish women whose religious principles
prevent them from considering remarriage unless
they are able to do so in accordance with Jewish
law, the denial of a get is the denial of the right to
remarry. It is true that get also requires the consent of the wife, but as Ayelet Shachar points out in
Multicultural Jurisdictions, the law has a disparate
impact on women:

Nous reconnaissons également aux Canadiens
le droit de décider eux-mêmes si leur mariage est
irrémédiablement brisé et nous tentons de leur permettre — et non de les empêcher — de continuer
leurs vies, y compris avec de nouvelles familles.
De plus, en droit canadien, le mariage et le divorce
sont ouverts tant aux hommes qu’aux femmes. Par
contre, selon la loi juive, le get ne peut être accordé
que par l’époux. Pour la femme juive empêchée par
ses principes religieux d’envisager le remariage à
moins qu’il soit conforme à la loi juive, le refus du
get la prive du droit de se remarier. Certes, l’épouse
doit elle aussi consentir au get, mais comme
le souligne Ayelet Shachar dans Multicultural
Jurisdictions, le droit a sur les femmes un effet disparate :
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The family law realm . . . vividly illustrates the troubling paradox of multicultural vulnerability, by demonstrating how well-meaning attempts to respect
differences often translate into a license for subordination of a particular category of group members — in
this instance, primarily women. [p. 62]

[TRADUCTION] Le domaine du droit familial [. . .] illustre on ne peut mieux le troublant paradoxe de la vulnérabilité multiculturelle en montrant de quelle façon des
tentatives bien intentionnées de respect des différences se transforment souvent en autorisation de subordination des membres d’un groupe appartenant à une
catégorie donnée — en l’occurrence, principalement les
femmes. [p. 62]

The refusal of a husband to provide a get, therefore,
arbitrarily denies his wife access to a remedy she
independently has under Canadian law and denies
her the ability to remarry and get on with her life in
accordance with her religious beliefs.

Le refus de l’époux d’accorder le get à son épouse
la prive donc arbitrairement de l’accès à un recours
qu’elle possède de façon indépendante en droit
canadien, et il lui enlève la possibilité de se remarier et de refaire sa vie conformément à ses croyances religieuses.

83

There is also support internationally for courts
protecting Jewish women from husbands who
refuse to provide a religious divorce.

Les tribunaux offrant aux femmes juives leur
protection contre les époux qui refusent de leur
accorder un divorce religieux jouissent également
d’un soutien au niveau international.

84

The use of damages to compensate someone
whose spouse has refused to provide a get was
upheld by the European Commission of Human
Rights. In D. v. France, Application No. 10180/82,
December 6, 1983, D.R. 35, p. 199, the husband
had been ordered by a French court to pay his
ex-wife 25 000 francs to compensate her for his
refusal to deliver a get. The husband applied to
the Commission, arguing that his right to freedom
of conscience and religion under the European
Convention on Human Rights was violated by this
award of damages. The Commission rejected his
application, noting that “under Hebrew law it is customary to hand over the letter of repudiation after
the civil divorce has been pronounced, and that no
man with genuine religious convictions would contemplate delaying the remittance of this letter to his
ex-wife” (p. 202). It further held that “in refusing to
hand over the letter of repudiation establishing the
religious divorce to his ex-wife, the applicant was
not manifesting his religion in observance or practice, within the meaning of Article 9, para. 1 of the
Convention” (p. 202).

La Commission européenne des droits de
l’homme a maintenu le recours aux dommagesintérêts pour indemniser une épouse qui s’est vu
refuser le get. Dans D. c. France, requête no
10180/82, 6 décembre 1983, D.R. 35, p. 199, l’époux
avait été condamné par un tribunal français à verser
25 000 francs à son ex-épouse pour l’indemniser de
son refus de lui accorder le get. L’époux s’est adressé
à la Commission, faisant valoir que son droit à la
liberté de conscience et de religion garanti par la
Convention européenne des droits de l’homme avait
été violé par cette condamnation. La Commission
a rejeté sa requête, faisant observer que « selon le
droit hébraïque il est d’usage de délivrer la lettre
de répudiation après le prononcé du divorce civil
et qu’un homme véritablement pieux ne saurait
retarder la remise de cette lettre à son ex-épouse »
(p. 200). Elle a en outre estimé « qu’en refusant de
remettre à son ex-épouse la lettre de répudiation
constatant le divorce religieux, le requérant n’a pas
manifesté sa religion par l’accomplissement d’un
rite ou d’une pratique religieuse au sens de l’article
9, par. 1, de la Convention » (p. 200-201).
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French courts have held that the refusal to provide the get is a delictual fault. The remedy provided is the payment of damages to compensate
the wife. In Trib. civ. Seine, February 22, 1957,

Les tribunaux français ont statué que le refus
d’accorder le get constitue une faute délictuelle. Le
recours prévu est le paiement de dommages-intérêts
pour indemniser l’épouse. Dans Trib. civ. Seine, 22
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février 1957, Gaz. Pal. 1957.1.246, par exemple,
l’époux avait divorcé de son épouse au civil mais
refusait de lui accorder le get. Le Tribunal civil de
la Seine a conclu comme suit :

[TRANSLATION] Whereas the get is a purely religious act of repudiation that can have no effect — from
a civil standpoint — on the breakdown of the marital
relationship, to which effect has already been given by
the divorce; and whereas it cannot therefore be properly maintained that the granting of a get is contrary to
public order. [p. 246]

Attendu que le gueth est un acte de répudiation à
caractère purement religieux qui ne peut emporter
aucun effet sur la rupture du lien conjugal au point de
vue civil, rupture déjà consacrée par le divorce; qu’il ne
peut donc être utilement soutenu que la délivrance du
gueth soit contraire à l’ordre public. [p. 246]

Finding that providing a get did not require any
special form of worship, the Tribunal deemed
that the husband’s refusal to provide the get was a
delictual fault and the wife was awarded substantial damages. (See also Civ. 2e, December 13, 1972,
D. 1973.493.)

Constatant que la remise du get ne nécessite aucune
forme de culte particulière, le tribunal a considéré
que le refus de l’époux d’accorder le get constituait une faute délictuelle et l’épouse a obtenu des
dommages-intérêts importants. (Voir également
Civ. 2e, 13 décembre 1972, D. 1973.493.)

In the United Kingdom, courts have also been
willing to attach civil consequences to a husband’s
refusal to provide a get and have recognized that
the inability to remarry within one’s religion represents a serious compensable injury. In Brett v.
Brett, [1969] 1 All E.R. 1007, the English Court
of Appeal ordered an additional lump sum spousal
support payment by the husband if he refused to
deliver a get by a certain date.

Au Royaume-Uni, les tribunaux se sont également montrés disposés à reconnaître les conséquences civiles du refus de l’époux d’accorder le
get et ont affirmé que l’impossibilité de se remarier dans sa religion représente un préjudice grave
donnant ouverture à indemnisation. Dans Brett c.
Brett, [1969] 1 All E.R. 1007, la Cour d’appel d’Angleterre a condamné l’époux à verser une somme
forfaitaire supplémentaire au titre de la pension alimentaire au conjoint s’il refusait d’accorder le get
avant une certaine date.
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Australian courts too have provided remedies
for a husband’s refusal to give his wife a get. In In
the Marriage of Shulsinger (1977), 13 A.L.R. 537,
the Family Court of Australia held that a husband’s
undertaking to a family court that he would obtain
a get did not violate his freedom of religion, concluding:

Les tribunaux australiens ont aussi prévu des
recours à l’égard du refus de l’époux d’accorder le get à son épouse. Dans In the Marriage of
Shulsinger (1977), 13 A.L.R. 537, le tribunal de la
famille de l’Australie a affirmé que l’engagement à
accorder le get pris par un époux envers le tribunal ne violait pas sa liberté de religion, concluant
comme suit :

87

[The trial judge] was concerned with . . . the serious
question of the injustice that would arise if the husband
sought and obtained a divorce in Australia, but refused
to relieve his wife of the obligations of the marriage. It
is contrary to all notions of justice to allow such a possibility to arise in a court, and to say that the court can
do nothing. [Emphasis added; p. 541.]

[TRADUCTION] [Le juge de première instance] était
préoccupé par [. . .] la grave question de l’injustice qui
serait faite si l’époux demandait et obtenait un divorce
en Australie, mais refusait de libérer son épouse des
obligations du mariage. Il est contraire à toutes les
notions de justice de permettre qu’une telle éventualité
se produise devant un tribunal, et d’affirmer que ce dernier n’y peut rien. [Je souligne; p. 541.]

And in In the Marriage of Steinmetz (1980), 6
F.L.R. 554, the Family Court of Australia awarded

Puis, dans In the Marriage of Steinmetz (1980), 6
F.L.R. 554, le tribunal de la famille de l’Australie
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the wife a greater amount of spousal maintenance
in order to “encourage” the husband to give her a
religious divorce.

a octroyé à l’épouse une pension alimentaire plus
substantielle pour « encourager » l’époux à accorder à cette dernière un divorce religieux.
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American courts, relying primarily on the rationale that obtaining a get is not solely a religious act
but one that has the secular purpose of finalizing
the dissolution of the marriage, have been willing
to order parties to submit to the jurisdiction of the
beth din. In Avitzur v. Avitzur, 459 N.Y.S.2d 572
(1983), the New York Court of Appeals found that
a clause in a Jewish marriage contract, requiring
both parties to appear before the beth din upon
the breakdown of the marriage for the purposes of
obtaining a get was enforceable and did not violate the constitutional prohibition against excessive
entanglement between church and state. (See also
Waxstein v. Waxstein, 395 N.Y.S.2d 877 (Sup. Ct.
1976) (aff’d 394 N.Y.S.2d 253 (App. Div. 1977));
Rubin v. Rubin, 348 N.Y.S.2d 61 (Fam. Ct. 1973);
and Minkin v. Minkin, 434 A.2d 665 (N.J. Super. Ct.
Ch. Div. 1981).) Unlike Avitzur and other American
cases, this Court has not been asked either to order
specific performance or, as previously noted, to
determine the enforceability of a Jewish marriage
contract, and the reference to these cases should
not be taken as endorsing either remedy.

Se fondant principalement sur le principe voulant que l’obtention du get constitue non seulement un acte religieux, mais aussi un acte ayant
pour objet séculier de finaliser la dissolution du
mariage, les tribunaux américains se sont montrés
enclins à ordonner aux parties de se soumettre à la
compétence du beth din�. Dans Avitzur c. Avitzur,
459 N.Y.S.2d 572 (1983), la Cour d’appel de New
York a conclu que la clause d’un contrat de mariage
juif obligeant les deux parties à se présenter devant
le beth din dès la rupture du mariage en vue d’accorder le get avait force exécutoire et n’allait pas à
l’encontre de l’interdiction constitutionnelle de la
confusion excessive de l’État et de l’Église. (Voir
également Waxstein c. Waxstein, 395 N.Y.S.2d 877
(Sup. Ct. 1976) (conf. par 394 N.Y.S.2d 253 (App.
Div. 1977)); Rubin c. Rubin, 348 N.Y.S.2d 61 (Fam.
Ct. 1973); et Minkin c. Minkin, 434 A.2d 665 (N.J.
Super. Ct. Ch. Div. 1981).) Contrairement à la situation qui prévalait dans l’affaire Avitzur et d’autres
affaires américaines, notre Cour n’est pas appelée
à ordonner l’exécution intégrale ou, comme je l’ai
déjà indiqué, à déterminer le caractère exécutoire
d’un contrat de mariage juif, et la mention de ces
décisions ne signifie pas que j’en accepte les dispositifs.
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Of particular interest is the judicial treatment of
a husband’s refusal to provide a get in Israel, where
judges have awarded damages as compensation to
a wife because of her husband’s refusal to give her
a get. In Jane Doe v. John Doe, Jerusalem Fam.
Ct., No. 19270/03, December 21, 2004, Hacohen
J. recognized that “[t]he problem of ghet recalcitrance is one of the fundamental problems of
Halakhic Judaism (Jewish Religious Law) and in
Jewish family law” (para. 3). He observed that in
H.C. 6751/04, Sabag v. Supreme Rabbinical Court
of Appeals, 59(4) P.D. 817, the High Court of Justice
stressed that it was imperative “to find effective
solutions to this phenomenon . . . in order to free
couples . . . and to allow them to begin new lives,
and in that way to realize their right to independent lives in the area of personal status” (para. 3)

En Israël, où les juges ont octroyé des
dommages-intérêts à une épouse à titre d’indemnisation pour le refus de son époux de lui accorder le
get, l’attitude adoptée par les tribunaux à l’égard de
cette question présente un intérêt particulier. Dans
Jane Doe c. John Doe, Trib. fam. Jérusalem, no
19270/03, 21 décembre 2004, le juge Hacohen a
reconnu que [TRADUCTION] « [l]e problème de la
réticence à accorder le get est un des problèmes
fondamentaux du judaïsme halachique (la loi religieuse juive) et du droit familial juif » (par. 3). Il
a fait observer que dans la décision H.C. 6751/04,
Sabag c. Supreme Rabbinical Court of Appeals,
59(4) P.D. 817, �����������������������������������
la Haute cour de justice a signalé
qu’il était impératif [TRADUCTION] « de trouver des solutions efficaces à ce phénomène [. . .]
pour affranchir les couples [. . .] et leur permettre
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de refaire leur vie, et d’ainsi jouir de leur droit de
mener une vie indépendante sur le plan personnel »
(par. 3) (traduit de l’anglais). Après avoir pris note
de l’argument de l’époux voulant que les tribunaux
rabbiniques soient mieux placés pour connaître
des litiges de ce genre du fait que la loi religieuse
s’applique au mariage et au divorce en Israël, le
juge Hacohen, qui a condamné l’époux à verser
425 000 shekels en dommages-intérêts, y compris
100 000 shekels en dommages-intérêts majorés, a
statué comme suit :

The rabbinical courts deal, at one tempo or another,
with finding Halachic [religious law] solutions for the
phenomenon of get recalcitrance and with the development of Halachic tools for exerting pressure on get
withholders to consent to grant their wives the longed
for get. However, in this suit the Court is not trespassing
on this area. . . . The object of the relief applied for is to
indemnify the wife for significant damages caused her
by long years of aginut, loneliness and mental distress
that were imposed on her by her husband. [Emphasis
added; para. 19.]

[TRADUCTION] Les tribunaux rabbiniques sont appelés, à un moment ou à un autre, à trouver des solutions
halachiques [de la loi religieuse] au phénomène de la
réticence à accorder le get et à imaginer des outils halachiques pour forcer les personnes qui le retiennent à
accepter d’accorder à leurs épouses le get tant attendu.
En l’espèce, toutefois, la Cour ne s’ingère pas dans ce
domaine. [. . .] Le redressement demandé a pour objet
d’indemniser l’épouse des dommages importants causés
par ses longues années d’aginut, de solitude et de souffrance morale que lui a imposées son époux. [Je souligne; par. 19.]

This international perspective reinforces the
view that judicial enforcement of an agreement to
provide a Jewish divorce is consistent with public
policy values shared by other democracies.

Cette perspective internationale renforce l’idée
que l’exécution judiciaire d’un engagement à accorder le divorce juif est compatible avec les valeurs
d’ordre public que partagent d’autres démocraties.
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Mr. Marcovitz cannot, therefore, rely on the
Quebec Charter to avoid the consequences of failing to implement his legal commitment to provide
the get.

M. Marcovitz ne peut donc pas s’appuyer sur la
Charte québécoise pour se soustraire aux conséquences de son refus de donner suite à son engagement d’accorder le get.
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The public interest in protecting equality rights,
the dignity of Jewish women in their independent
ability to divorce and remarry, as well as the public
benefit in enforcing valid and binding contractual
obligations, are among the interests and values that
outweigh Mr. Marcovitz’s claim that enforcing
Paragraph 12 of the Consent would interfere with
his religious freedom.

L’intérêt que porte le public à la protection
des droits à l’égalité et de la dignité des femmes
juives dans l’exercice indépendant de leur capacité
de divorcer et se remarier conformément à leurs
croyances, tout comme l’avantage pour le public
d’assurer le respect des obligations contractuelles
valides et exécutoires, comptent parmi les intérêts
et les valeurs qui l’emportent sur la prétention de
M. Marcovitz selon laquelle l’exécution de l’engagement pris au paragraphe 12 de l’entente pourrait
restreindre sa liberté de religion.

92

Despite the moribund state of her marriage,
Ms. Bruker remained, between the ages of 31 and
46, Mr. Marcovitz’s wife under Jewish law, and

Malgré le caractère moribond de son mariage,
Mme Bruker est demeurée, depuis l’âge de 31 ans
jusqu’à 46 ans, l’épouse de M. Marcovitz selon la
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dramatically restricted in the options available to
her in her personal life. This represented an unjustified and severe impairment of her ability to live
her life in accordance with this country’s values
and her Jewish beliefs. Any infringement of Mr.
Marcovitz’s freedom of religion is inconsequential
compared to the disproportionate disadvantaging
effect on Ms. Bruker’s ability to live her life fully
as a Jewish woman in Canada.

loi juive et s’est trouvée dramatiquement limitée
dans ses choix de vie personnelle. Sa faculté de
vivre sa vie conformément aux lois et aux valeurs
de notre pays et à ses croyances juives s’est ainsi
trouvée gravement et arbitrairement entravée. Une
atteinte à la liberté de religion de M. Marcovitz est
sans conséquence en comparaison des inconvénients disproportionnés sur la possibilité pour Mme
Bruker de vivre pleinement sa vie comme femme
juive au Canada.

D. Damages

D. Dommages-intérêts

94

That leaves Ms. Bruker’s submission that the
trial judge’s award of damages was insufficient.
On the other hand, Mr. Marcovitz argues that the
quantum of damages awarded by the trial judge
was overly generous and should be reduced.

Il reste à examiner la prétention de Mme Bruker
selon laquelle l’indemnité accordée par le juge
de première instance était insuffisante. Monsieur
Marcovitz prétend au contraire que le montant des
dommages-intérêts accordé par le juge de première
instance était trop élevé et devrait être réduit.

95

Damages are available for breach of contract.
Under art. 1607 C.C.Q., the creditor of an obligation
is “entitled to damages for bodily, moral or material injury which is an immediate and direct consequence of the debtor’s default”. The trial judge concluded that Mr. Marcovitz’s breach of his civil law
obligation in Paragraph 12 of the Consent caused
the damages claimed by Ms. Bruker. He exercised
his discretion in awarding damages and I see no
reason to interfere with that exercise.

Des dommages-intérêts peuvent être accordés en cas de rupture de contrat. Selon l’art. 1607
C.c.Q., le créancier d’une obligation « a droit à des
dommages-intérêts en réparation du préjudice,
qu’il soit corporel, moral ou matériel, que lui cause
le défaut du débiteur et qui en est une suite immédiate et directe ». Le juge de première instance a
conclu que le manquement de M. Marcovitz à son
obligation de droit civil contenue au paragraphe
12 de l’entente était la cause de la réclamation de
dommages-intérêts par Mme Bruker. Il a exercé
son pouvoir discrétionnaire en accordant des
dommages-intérêts, et je ne vois aucune raison
d’intervenir dans cet exercice.

96

There is no doubt that Mr. Marcovitz’s refusal to
appear to obtain the get was the exclusive reason a
get was not issued. The Consent was freely entered
into and the only thing that changed between the
time of granting the Consent and the Decree Nisi
was Mr. Marcovitz’s mind. He was entitled to
change his legal position, but not without changing the legal consequences. It is his right to refuse
to give a get if he is so inclined, but not without
accepting responsibility for the consequences to
Ms. Bruker of his decision to resile from this civil
obligation.

Il ne fait aucun doute que la seule raison pour
laquelle le get n’a pas été accordé tient au refus de
M. Marcovitz de se présenter devant le tribunal
pour l’accorder. L’entente a été librement conclue,
et tout ce qui a changé entre la date de l’entente
et la date du prononcé du jugement conditionnel
de divorce, c’est l’état d’esprit de M. Marcovitz. Il
avait le droit de changer sa position juridique, mais
non sans en changer les conséquences juridiques.
Il peut refuser d’accorder le get s’il le désire, mais
non sans accepter la responsabilité des conséquences que sa décision de revenir sur son obligation
civile peut avoir pour Mme Bruker.
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Le juge de première instance a examiné l’ensemble de la preuve relative à l’effet que le manquement au paragraphe 12 de l’entente a eu sur la vie
de Mme Bruker. Rien n’indique qu’il a commis une
erreur manifeste ou dominante, qu’il s’est fondé sur
un principe erroné ou mauvais, ou que l’évaluation
des dommages-intérêts est erronée. L’attribution de
dommages-intérêts en l’espèce indemnise bien Mme
Bruker de la perte que lui a causé le refus de M.
Marcovitz d’exécuter son obligation contractuelle
— soit la perte pendant 15 ans de la faculté de se
remarier ou d’avoir des enfants conformément à ses
croyances religieuses. Je ne vois aucune raison de
modifier le montant des dommages-intérêts.
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Ms. Bruker also argued that the trial judge
erred by awarding interest and additional indemnity only as of the date of her amended claim for
additional damages in 1996, rather than from the
date of the issuance of the Decree Nisi in 1980 or
the date of her original action in 1989. Article 1618
C.C.Q. provides for interest on the kind of damages
claimed by Ms. Bruker “from the date of default or
from any other later date which the court considers
appropriate”. Under art. 1619 C.C.Q., “indemnity
may be added to the amount of damages awarded
for any reason”.

Madame Bruker a également soutenu que le juge
de première instance a eu tort de n’accorder des
intérêts et une indemnité additionnelle qu’à compter de la date de la modification de sa demande de
dommages-intérêts additionnels en 1996, plutôt
qu’à compter de la date du prononcé du jugement
conditionnel de divorce en 1980 ou de la date de
son action initiale en 1989. L’article 1618 C.c.Q.
prévoit, relativement aux dommages-intérêts du
genre de ceux que réclame Mme Bruker, le paiement de l’intérêt « depuis la demeure ou depuis
toute autre date postérieure que le tribunal estime
appropriée ». Aux termes de l’art. 1619 C.c.Q., « [i]l
peut être ajouté aux dommages-intérêts accordés à
quelque titre que ce soit, une indemnité ».

98

The trial judge found that Ms. Bruker’s claim for
damages became a real issue only after the granting of the get, when she issued her amended claim.
As a result, he awarded interest and additional
indemnity only as of the date of its service. I see no
reason to interfere with this exercise of his discretion.

Le juge de première instance a estimé que la
demande de dommages-intérêts de Mme Bruker
n’est devenue une véritable question en litige qu’une
fois le get accordé, lorsqu’elle a déposé sa déclaration modifiée. C’est pourquoi il n’a accordé des
intérêts et une indemnité additionnelle qu’à compter de la date de sa signification. Je ne vois aucune
raison d’intervenir dans cet exercice de son pouvoir
discrétionnaire.

99

The appeal is therefore allowed with costs
throughout.

Le pourvoi est donc accueilli avec dépens dans 100
toutes les cours.

English version of the reasons of Deschamps
and Charron JJ. delivered by

Les motifs des juges Deschamps et Charron ont
été rendus par

Deschamps J. (dissenting) — The question
before the Court is whether the civil courts can be

La juge Deschamps (dissidente) — La Cour 101
est appelée à décider si les tribunaux civils peuvent
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The trial judge considered all the evidence of the
impact of the breach of Paragraph 12 of the Consent
on Ms. Bruker’s life. There is no evidence that he
committed any palpable or overriding error, that
he was proceeding on a mistaken or wrong principle, or that the assessment of damages is erroneous.
Awarding damages in this case appropriately compensates Ms. Bruker for what she has lost by Mr.
Marcovitz’s refusal to perform his obligation under
the contract — the ability for 15 years to marry
or have children in accordance with her religious
beliefs. I see no basis for disturbing the quantum of
damages.
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used not only as a shield to protect freedom of religion, but also as a weapon to sanction a religious
undertaking. Many would have thought it obvious
that in the 21st century, the answer is no. However,
the conclusion adopted by the majority amounts to
saying yes. I cannot agree with this decision.

être utilisés non seulement comme rempart pour
protéger la liberté de religion mais aussi comme
arme pour sanctionner un engagement religieux.
Plusieurs auraient cru évidente, au XXIe siècle, une
réponse négative. La conclusion à laquelle arrive
la majorité équivaut cependant à répondre affirmativement à cette question. Je ne peux me ranger à
cette décision.

102

Canada’s adoption of multiculturalism and
attachment to the fundamental values of freedom
of conscience and religion and of the right to equality guarantee to all Canadians that the courts will
remain neutral where religious precepts are concerned. This neutrality gives the courts the legitimacy they need to play their role as arbiters in relation to the cohabitation of different religions and
enables them to decide how to reconcile conflicting
rights. In thus protecting freedom of conscience
and religion, the courts perform a task that is difficult and complex. It would be inappropriate to
impose on them an additional burden of sanctioning religious precepts and undertakings.

L’adhésion du Canada au multiculturalisme et
son attachement aux valeurs fondamentales que
constituent la liberté de conscience et de religion et
le droit à l’égalité garantissent à tous les Canadiens
et Canadiennes que les tribunaux demeureront neutres devant les préceptes religieux. Cette neutralité
donne aux tribunaux la légitimité nécessaire pour
s’acquitter de leur rôle d’arbitre de la cohabitation
des différentes religions et leur permet de décider
comment les droits conflictuels peuvent être conciliés. Cette attitude protectrice des tribunaux face à
la liberté de conscience et de religion implique une
tâche lourde et complexe. Il ne conviendrait pas de
leur imposer le fardeau additionnel de sanctionner
les préceptes et engagements religieux.

103

In the instant case, for a court to sanction the
religious consequences of delaying consent for a
get signifies that it endorses those consequences
even if they are contrary to the hard-won gains
(acquis) of Canadian society. This is a first, and it
offends the norms of the positive law of Quebec
and of Canada. It is not authorized under either
public law or private law.

Dans le présent cas, le fait de sanctionner les
conséquences religieuses du délai à consentir au
get signifie que le tribunal avalise ces conséquences
religieuses, même si elles vont à l’encontre d’acquis
de la société canadienne. Il s’agit d’une première
et elle heurte les normes du droit positif québécois
et canadien. Ni le droit public ni le droit privé ne
l’autorisent.

104

I also have reservations regarding one of the
majority’s key arguments. The majority attach
decisive importance to s. 21.1 of the Divorce Act,
R.S.C. 1985, c. 3 (2nd Supp.), thereby interpreting
it in a way that exceeds its immediate scope. This
provision was passed at the request of Canada’s
Jewish community and its purpose was to overcome the inability of rabbinical authorities to
resolve the problem of Jewish religious divorce:
“. . . the Jewish community led by B’nai Brith
and the Canadian Jewish Congress, supported by
major Jewish organizations, has requested such
an amendment to remedy a situation it considers
to be unfair” (House of Commons Debates, vol.

Par ailleurs, j’ai certaines réserves à l’égard d’un
des piliers de l’argumentaire de la majorité. Celleci accorde une importance déterminante à l’art.
21.1 de la Loi sur le divorce, L.R.C. 1985, ch. 3
(2e suppl.), lui conférant un effet interprétatif qui
déborde sa portée immédiate. Cette disposition a
été adoptée à la demande de la communauté juive
canadienne afin de pallier l’incapacité des autorités rabbiniques à résoudre le problème du divorce
religieux juif : « . . . la communauté juive, en particulier l’association B’nai Brith du Canada [et le
Conseil Juif canadien], appuyée par les principales
organisations juives, a demandé que soit corrigée
une situation qu’elle considère injuste » (Débats de
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VI, 2nd Sess., 34th Parl., February 15, 1990, at
p. 8375).

la Chambre des communes, vol. VI, 2e sess., 34e
lég., 15 février 1990, p. 8375).

The constitutionality of s. 21.1 was challenged in
this case. The challenge was abandoned, however,
as the respondent was expressly authorized to contest the justiciability of the claim for damages without regard for that provision (Appellant’s Record,
at p. 3). This authorization was granted by the trial
judge. As a result, neither the trial judge nor the
Court of Appeal had recourse to s. 21.1 to dispose
of the issue of the justiciability of the get. Yet the
majority invoke this provision in support of their
conclusion on this issue. The authorization granted
by the Superior Court would become meaningless
and the debate would be transformed if the higher
courts based their decisions on an argument that has
been withdrawn. It is unfortunate that the majority
is using an argument to which it attaches so much
importance, especially since the Court’s decision
can be interpreted as deciding, albeit only in part,
the issue of the validity of the provision, whereas
that issue was not argued and was even expressly
withdrawn from the debate by the parties.

La validité constitutionnelle de l’art. 21.1 a été 105
contestée dans le présent dossier. La contestation a toutefois été abandonnée, l’intimé ayant été
expressément autorisé à contester la compétence
des tribunaux pour trancher la réclamation en
dommages-intérêts sans égard à cette disposition
(dossier de l’appelante, p. 3). Cette autorisation a
été accordée par le juge qui a entendu le procès. Ni
le juge du procès ni la Cour d’appel n’ont donc eu
recours à l’art. 21.1 pour disposer de la question de
la compétence des tribunaux civils pour se saisir de
la question du get. La majorité invoque cependant
cette disposition pour appuyer sa conclusion sur
cette question. L’autorisation donnée par la Cour
supérieure perd son sens et le débat est transformé
lorsque les tribunaux supérieurs se fondent sur un
argument qui a été exclu de celui-ci. Il est regrettable qu’un argument auquel une telle importance
est attachée soit utilisé par la majorité, d’autant
plus que la décision de la Cour peut être interprétée
comme ayant pour effet de trancher, même de façon
partielle, la question de la validité de la disposition,
alors qu’elle n’a pas été débattue et qu’elle a même
été expressément écartée du débat par les parties.

In this Court, the first issue raised by the appellant is that of the justiciability of the claim. But the
majority deal with the case as one in which the parties’ rights must be reconciled with their freedom
of religion. In my view, the case turns on the issue
of the justiciability of the appellant’s claim. The
respondent’s arguments concerning the neutrality of the state’s role in religious matters and the
contract’s want of an object are determinative. The
argument based on his freedom of religion does not
need to be discussed. No exercise of reconciliation
or accommodation is necessary. The appellant’s
action lies neither in public law nor in the law of
contracts.

Devant notre Cour, la première question soule- 106
vée par l’appelante est celle de la compétence des
tribunaux. Les juges de la majorité traitent le dossier plutôt comme une question de conciliation du
droit des parties à leur liberté de religion. À mon
avis, la question de la compétence des tribunaux de
connaître de la demande de l’appelante est décisive.
Les moyens de l’intimé fondés sur la neutralité du
rôle de l’État en matière religieuse et sur l’absence
d’objet au contrat sont déterminants. Le moyen
qui repose sur sa liberté de religion n’a pas besoin
d’être examiné. Aucun exercice de conciliation
ou d’accommodement n’est nécessaire. Ni le droit
public ni le droit des contrats ne donnent ouverture
à la demande de l’appelante.

1.

1.

Facts and Judicial History

In April 1980, the appellant instituted a divorce
proceeding after 11 years of marriage. On July 15,

Les faits et l’historique judiciaire

En avril 1980, après 11 années de mariage, 107
l’appelante intente une action en divorce. Le 15
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1980, the parties entered into an agreement on corollary relief. The agreement provided for the partition of property, access, support for the couple’s
two children and a lump-sum payment for the
appellant, and it also included a mutual release. The
agreement also contained, and this is the source of
the dispute before this Court, the parties’ undertaking to appear before the rabbinical authorities to
obtain a Jewish religious divorce, known as a get.
The clause concerning the get reads as follows:
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juillet 1980, les parties concluent une entente sur
les mesures accessoires. L’entente traite du partage
des biens, des droits de visite, de la pension alimentaire pour les deux enfants du couple, de l’attribution à l’appelante d’une somme globale, en plus de
prévoir une quittance mutuelle. L’entente contient
aussi, et c’est là la source du litige qui nous occupe,
l’engagement des parties à se présenter devant les
autorités rabbiniques en vue d’obtenir un divorce
religieux juif, appelé get. La clause qui concerne le
get est rédigée ainsi :
[TRADUCTION]

12. The parties [agree to] appear before the Rabbinical
authorities in the City and District of Montreal for
the purpose of obtaining the traditional religious Get,
immediately upon a Decree Nisi of Divorce being
granted;

12. Les parties [conviennent] de se présenter devant
les autorités rabbiniques de la ville et du district de
Montréal en vue d’obtenir le get [divorce] religieux traditionnel immédiatement après le prononcé d’un jugement conditionnel de divorce.

108

Shortly after the agreement was signed, the parties’ relationship deteriorated and became stormy.
In October 1980, the divorce decree was granted,
but the respondent did not appear for the purpose of
the get. The appellant worked as an interior decorator and led an active life marked by unconventional
behaviour.

Peu après la signature de l’entente, les relations
entre les parties se détériorent au point de devenir
orageuses. En octobre 1980, le jugement de divorce
est prononcé mais l’intimé ne se présente pas pour
l’obtention du get. L’appelante travaille comme
décoratrice d’intérieur et mène une vie active, marquée par un comportement non conventionnel.

109

A judicial saga then began. The dispute related
mainly to varying the corollary relief. A first judgment was rendered in 1983, and it was followed
by many others. In 1989, the appellant brought an
action claiming $500,000 for having been restrained
from going on with her life, remarrying in accordance with the Jewish faith and having children (the
two children of the marriage were adopted), all
because the respondent had not fulfilled his undertaking to appear before the rabbinical authorities
for the purpose of the get. She moved to New York,
also in 1989, to start a new life. She went there with
the couple’s two children. Her relationship with her
daughters was as difficult as her relationship with
the respondent. In 1992, a placement order was
made in respect of one of them; when this daughter came of age, she asked to continue living with
her foster family. The other daughter lived with her
mother only from time to time, as she went from
one boarding school to another.

Débute alors une saga judiciaire. Le litige
concerne principalement la modification des
mesures accessoires. Dès 1983, un premier jugement est rendu. De nombreux autres suivent. En
1989, l’appelante intente une action dans laquelle
elle réclame la somme de 500 000 $, au motif
qu’elle aurait été empêchée de mener sa vie, de se
remarier selon la foi juive et d’avoir des enfants
(les deux enfants du mariage sont adoptés), le tout
parce que l’intimé n’a pas donné suite à son engagement de se présenter devant les autorités rabbiniques pour l’obtention du get. Également en 1989,
l’appelante déménage à New York en quête d’une
nouvelle vie. Elle s’y rend avec les deux enfants
du couple. Les relations de l’appelante avec les
filles sont aussi difficiles que celles qu’elle entretient avec l’intimé. L’une d’elles fait, en 1992, l’objet d’une ordonnance de placement; à sa majorité,
elle demande de continuer à habiter avec sa famille
d’accueil. L’autre n’habite que sporadiquement
avec sa mère, passant d’un pensionnat à l’autre.
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On December 5, 1995, contemporaneously with
the hearing of several motions made by both the
respondent and the appellant concerning the corollary relief, the respondent consented to the get;
a religious divorce was then granted. The respondent testified that, at that time, he was satisfied with
the arrangement he had with his daughters. Since
he was supporting them directly, he felt liberated
from the appellant. However, the action in damages continued, and the appellant changed the
amount she was claiming to $1,350,000.

Le 5 décembre 1995, à une époque contem- 110
poraine à l’audition de plusieurs requêtes présentées tant par l’intimé que par l’appelante au
sujet des mesures accessoires, l’intimé consent
au get; le divorce religieux est alors prononcé.
L’intimé témoigne qu’il était à ce moment
satisfait de l’entente qu’il avait avec les filles.
Subvenant directement à leurs besoins, il se sentait libéré de l’appelante. L’action en dommagesintérêts continue toutefois de suivre son cours.
L’appelante modifie à 1 350 000 $ la somme
réclamée.

The Superior Court rendered judgment in that
action in 2003 ([2003] R.J.Q. 1189). The judge
found that once the religious obligation was incorporated into the corollary relief agreement, it
“moved into the realm of the civil courts, and the
religious obligation became embodied in a secular agreement. . . . Once there is a civil contract,
even if its object relates to religious obligations, it
is justiciable and within the jurisdiction of the civil
court. . . . Since in this case there are no public
order issues, the contract is valid. Simply put, a
valid civil obligation with religious undertones
was created.” (paras. 19-20)

Le jugement de la Cour supérieure sur cette 111
action est prononcé en 2003 ([2003] R.J.Q. 1189).
Le juge conclut que, lors de son incorporation à
l’entente sur les mesures accessoires, l’obligation religieuse [TRADUCTION] « est devenue de
la compétence des tribunaux civils, et l’obligation religieuse a été incorporée dans une entente
civile. [. . .] Dès lors qu’un contrat civil existe,
même si ses objets ont trait à des obligations religieuses, il est justiciable et relève de la compétence du tribunal civil. [. . .] Puisqu’en l’espèce
aucune question d’ordre public ne se pose, le
contrat est valide. En termes simples, une obligation civile valide teintée de religion a été créée. »
(par. 19-20)

The judge found that the refusal to consent to
the get was not justified in law. He noted that the
respondent’s attitude was a form of punishment or
constraint in light of his claim that the appellant
had alienated the children and harassed him with
demands for money (paras. 9 and 12).

Le juge conclut que le refus de consentir au get 112
n’est pas justifié en droit. Il note que l’attitude de
l’intimé constitue une forme de punition ou de
contrainte, parce que celui-ci prétend que l’appelante a aliéné les enfants et l’a harcelé de demandes
pécuniaires (par. 9 et 12).

Making a connection with what he saw as
the appellant’s adherence to the precepts of the
Orthodox Jewish community, the judge awarded
$2,500 for each of the 15 years during which she
had been unable to remarry:

Faisant un lien avec ce qu’il dit être l’adhésion 113
de l’appelante aux préceptes de la communauté
orthodoxe juive, le juge accorde 2 500 $ pour chacune des 15 années pendant lesquelles celle-ci n’a
pu se remarier :

While there is no evidence that any suitor broke off
his relationship with Plaintiff because of her inability to
marry him before a Rabbi of the Orthodox Community
— indeed there is no evidence of any offer to marry at
all — Plaintiff was nevertheless entitled to exercise her
freedom of religious choice as she alone determined it.
It is not for Defendant to impose on her a degree of

[TRADUCTION] Bien qu’il n’existe aucune preuve établissant qu’un prétendant ait mis fin à sa relation avec
la demanderesse à cause de l’incapacité de celle-ci de
se marier avec lui devant un rabbin de la communauté
orthodoxe — d’ailleurs rien n’indique qu’elle ait jamais
reçu une demande en mariage —, la demanderesse avait
néanmoins le droit d’exercer sa liberté de religion comme
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“religiosity”, to say that she could have remarried in the
Reform Synagogue or sought an annulment, etc.

elle seule l’entendait. Il n’appartient pas au défendeur de
lui imposer un degré de « religiosité », de dire qu’elle
aurait pu se remarier à la Synagogue réformée ou demander une annulation, etc.

Matters of religious conscience must be left to the
adult parties invoking them and not be imposed by
others. Plaintiff has satisfied the Court that despite her
many deviations from the doctrines and precepts of the
Orthodox Jewish Community — her abortion, extramarital affairs, use of contraceptives, etc. — Plaintiff
was and remained a member of the Orthodox branch of
the Jewish community, that she therefore had the right
to remarry before a rabbi of that community and to do
so, would have needed a Get from a Beth Din recognised by such community. [paras. 46-47]

Les questions de conscience religieuse doivent être
laissées aux parties adultes qui les invoquent et non leur
être imposées par autrui. La demanderesse a convaincu
la cour que malgré ses nombreux accrocs aux doctrines et préceptes préconisés par la communauté juive
orthodoxe — son avortement, ses relations extraconjugales, son usage de contraceptifs, etc. —, elle a
été et est demeurée membre de la branche orthodoxe de
la communauté juive, qu’elle avait donc le droit de se
remarier devant un rabbin de cette communauté et que,
pour ce faire, elle aurait eu besoin d’un get accordé par
un Beth Din reconnu par celle-ci. [par. 46-47]

The judge also awarded the appellant $10,000
on the basis that had she had any children during
that period, they would not have been legitimate
according to the precepts of the Orthodox Jewish
community:

Il accorde aussi à l’appelante la somme de
10 000 $, pour le motif qu’elle ne pouvait pas, pendant cette période, avoir d’enfant légitime selon les
préceptes de la communauté juive orthodoxe :

The Court presumes that any reference by Plaintiff
to having children would necessarily mean “legitimate”
ones under the precept of the Orthodox Jewish community to which she belonged.

[TRADUCTION] La cour présume que toute mention
par la demanderesse du fait d’avoir des enfants s’entend
nécessairement d’enfants « légitimes » selon les préceptes observés par la communauté juive orthodoxe à
laquelle elle appartenait.

Since Plaintiff failed to adduce any evidence that
any relationship which could have led to marriage had
foundered on her not having a Get, she was not prevented from having such a child with such a partner.

Comme la demanderesse n’a produit aucune preuve
de l’échec d’une relation qui aurait pu conduire au
mariage parce qu’elle n’avait pas de get, elle n’a pas été
empêchée d’avoir un enfant avec le partenaire d’une
telle relation.

However, since she was generally unable to have
such a legitimate child and she alleges that this affected
her choice of male companions and lovers, the Court
awards her a nominal sum of $10,000 under this head.
[paras. 50-52]

Toutefois, étant donné qu’elle n’était généralement
pas en mesure d’avoir d’enfant légitime, situation qui,
affirme-t‑elle, a influencé son choix de compagnons et
d’amoureux, la Cour lui accorde une somme symbolique de 10 000 $ à ce titre. [par. 50-52]

The respondent appealed that judgment.

L’intimé porte ce jugement en appel.

The Court of Appeal began by noting that
although support and the partition of financial
interests are within the jurisdiction of a judge hearing a divorce action, the same could not be said of
the undertaking in clause 12 of the agreement on
corollary relief. Hilton J.A., writing for the court,
stated:

La Cour d’appel souligne d’abord que si la pension alimentaire et le partage des intérêts financiers
sont des sujets relevant de la compétence du juge
qui entend l’action en divorce, tel n’est pas le cas
pour l’engagement contenu à la clause 12 de l’entente sur les mesures accessoires. S’exprimant pour
la cour, le juge Hilton écrit ceci :

The appearance before rabbinical authorities
for the purpose of obtaining a ghet, as mentioned in

[TRADUCTION] La comparution devant des autorités
rabbiniques en vue d’obtenir un get, engagement prévu
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paragraph 12 of the Consent, however, is not one that
could be properly obtained as an order of corollary
relief at the initiative of a party to a divorce. Even now,
the most that could ever be sought is the relief contemplated by section 21.1 of the Divorce Act, which,
as we have seen, is imperfect, since its implementation is dependent on the presentation of an unrelated
motion by a spouse who has it within his or her power
to remove a barrier to obtaining a religious divorce
by effectively subjecting the court’s consideration of
the unrelated motion to the removal of the religious
barrier.

au paragraphe 12 du Consentement, ne peut cependant
pas vraiment être obtenue par voie d’ordonnance sur
les mesures accessoires demandée par une partie à un
divorce. Même maintenant, le mieux que l’on puisse
demander est la mesure envisagée à l’article 21.1 de la
Loi sur le divorce, laquelle, comme nous l’avons vu,
est imparfaite, puisque son application dépend de la
présentation d’une demande distincte par l’époux qui
a le pouvoir de supprimer l’obstacle à l’obtention d’un
divorce religieux, l’examen par le tribunal de cette
demande étant concrètement subordonné à la suppression de l’obstacle religieux.

([2005] R.J.Q. 2482, at para. 41)

([2005] R.J.Q. 2482, par. 41)

Hilton J.A. also found that the Superior Court
judge had erred in giving the form of the obligation
precedence over its substance:

Le juge Hilton estime aussi que le juge de la 117
Cour supérieure a commis une erreur en faisant
primer la forme de l’obligation sur sa substance :

Although one cannot help but be sympathetic to the
plight of a Jewish woman whose former husband delays
or denies her a ghet, whether or not he has entered into
a premarital agreement to do so or in the context of a
consent to corollary relief, I have concluded that the
substance of the former husband’s obligation is religious in nature, irrespective of the form in which the
obligation is stated, and accordingly, that an alleged
breach of the obligation is not enforceable by the secular courts to obtain damages or specific performance.
Manifestly, it is not the role of secular courts to palliate the discriminatory effect of the absence of a ghet
on a Jewish woman who wants to obtain one, any more
than it would be appropriate for secular courts, in an
extra-contractual context, to become involved in similar disputes involving other religions where unequal
treatment is the fate of women in terms of their access
to positions in the clergy, or as we have seen recently in
other contexts, the fate reserved for same-sex couples
being denied the right to marry in religious ceremonies
of some religious faiths. [para. 76]

[TRADUCTION] Bien que l’on ne puisse qu’être empathique au sort d’une femme juive dont l’ex-époux retarde
l’obtention du get ou refuse de le lui accorder, qu’il ait ou
non conclu une entente prénuptiale l’obligeant à le faire
ou dans le contexte d’un consentement sur les mesures
accessoires, je suis arrivé à la conclusion que l’essence
de l’obligation de l’ex-époux est de nature religieuse —
quelle que soit la forme que prend l’obligation — et que,
par conséquent, il n’est pas possible en cas d’allégation de
manquement à cette obligation de s’adresser aux tribunaux séculiers pour obtenir l’exécution en nature de cette
obligation ou des dommages-intérêts. Manifestement,
il n’appartient pas aux tribunaux séculiers de pallier
l’effet discriminatoire de l’absence d’un get pour une
femme juive qui désire en obtenir un, pas plus qu’il ne
conviendrait que ces tribunaux, dans un contexte non
contractuel, se saisissent de litiges semblables concernant d’autres religions et où un traitement inégal est
réservé aux femmes quant à l’accès à des postes au sein
du clergé, ou encore, comme nous l’avons vu récemment dans d’autres contextes, de litiges où des conjoints
de même sexe se voient refuser le droit de se marier
dans des cérémonies religieuses associées à certaines
croyances religieuses. [par. 76]

Finally, Hilton J.A. disagreed with the trial
judge’s conclusion that because the get was issued
in 1995, one could have been issued in 1980. Hilton
J.A. pointed out that the situation had changed
between the time the agreement was signed and the
time the divorce was granted and that according
to undisputed evidence, the rabbinical authorities
consider not prior consent, but only consent that
is given freely before the Jewish court. In Hilton

Le juge Hilton reproche enfin au juge de pre- 118
mière instance de conclure que, puisque le get a été
accordé en 1995, il aurait pu l’être en 1980. Le juge
Hilton rappelle que les conditions avaient changé
entre le moment de la signature de l’entente et le
prononcé du divorce et que, selon la preuve incontestée, les autorités rabbiniques prennent en considération, non un consentement préalable, mais seulement celui donné librement devant le tribunal juif.
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J.A.’s view, it was clear that consent could not have
been freely given between the time the divorce
was granted and the time when consent was in fact
given. The judge stated that the only way he could
have reconciled what he understood to be the exercise of the respondent’s religious conscience with
the appellant’s position was to find that the respondent should have been untruthful as to the voluntary
nature of his presence before the beth din and his
consent to the get. As Hilton J.A. saw it, the clause
in the corollary relief agreement contained at most
a moral obligation that could not be enforced in the
civil courts.

Manifestement, selon le juge Hilton, le consentement n’aurait pas pu être libre entre le moment du
prononcé du divorce et celui où il a été donné. Le
juge signale qu’il ne peut concilier ce qu’il comprend être l’exercice de la conscience religieuse de
l’intimé avec la position suggérée par l’appelante
sans conclure que l’intimé aurait dû mentir concernant le caractère volontaire de sa présence devant
le beth din et son consentement au get. Le juge voit
tout au plus dans la clause de l’entente sur les mesures accessoires une obligation morale dont l’exécution ne peut pas être demandée aux tribunaux
civils.

The appellant asks this Court to recognize that
the obligation is civil in nature and to award her
$400,000 in damages, plus interest since the date of
the divorce decree in 1980. The respondent submits
that it is not possible under the law of contracts to
sanction religious undertakings and that the object
of the undertaking in clause 12 is a religious act.
He argues that s. 3 of the Charter of human rights
and freedoms, R.S.Q., c. C‑12, guarantees the right
to perform or not to perform a religious act and that
religious undertakings are not actionable.

L’appelante demande à notre Cour de reconnaître le caractère civil de l’obligation et de lui
accorder des dommages de 400 000 $, majorés des
intérêts depuis la date du jugement de divorce en
1980. L’intimé, pour sa part, soutient que le droit
des contrats ne permet pas de sanctionner un engagement religieux et que l’objet de l’engagement
contenu à la clause 12 est un acte religieux. Il plaide
que l’art. 3 de la Charte des droits et libertés de la
personne, L.R.Q., ch. C‑12, garantit le droit d’accomplir ou de ne pas accomplir un acte religieux et
que l’engagement religieux ne donne pas ouverture
à une action en justice.

2. Analysis

2. Analyse

2.1 The get from the public law standpoint: judicial consideration of claims with a religious
basis

2.1 Le get vu sous l’angle du droit public : la
judiciarisation des réclamations ayant un
fondement religieux

Despite the religious foundations of Roman law
and French civil law, from which Quebec civil law
is derived, there should be no doubt today that in
Quebec, the state is neutral where religion is concerned. A first break occurred at the time of the
Royal Proclamation of 1763. Another step took
place in the 20th century when Quebec opened
up to the world and in the early 1960s, during the
Quiet Revolution, when the state took charge of
institutions controlled by religious communities.
A more complete break occurred with the adoption by Canada of the policy of multiculturalism.
(F. K. Comparato, Essai d’analyse dualiste de
l’obligation en droit privé (1964), at pp. 135-

Malgré les fondements religieux du droit romain
et du droit civil français dont est issu le droit civil
québécois, que l’État québécois soit neutre du
point de vue religieux ne devrait faire, aujourd’hui,
aucun doute. Une première césure s’est opérée lors
de la Proclamation Royale de 1763. L’ouverture
au monde faite au XXe siècle et la prise en charge
par l’État des institutions contrôlées par les communautés religieuses au début des années 60 lors
de la Révolution tranquille marquent un autre pas.
Une césure plus complète est survenue avec l’adoption, par le Canada, de la politique du multiculturalisme. (F. K. Comparato, Essai d’analyse dualiste
de l’obligation en droit privé (1964), p. 135-136;
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36; Congrégation des témoins de Jéhovah de StJérôme-Lafontaine v. Lafontaine (Village), [2004]
2 S.C.R. 650, 2004 SCC 48, at paras. 66-68; and
Canadian Multiculturalism Act, R.S.C. 1985, c. 24
(4th Supp.).)

Congrégation des témoins de Jéhovah de StJérôme-Lafontaine c. Lafontaine (Village), [2004]
2 R.C.S. 650, 2004 CSC 48, par. 66-68, et Loi sur
le multiculturalisme canadien, L.R.C. 1985, ch. 24
(4e suppl.).)

This neutrality does not mean that the state never
considers questions relating to religion. On the contrary, s. 2 of the Canadian Charter of Rights and
Freedoms requires that the state respect freedom
of religion. Thus, in Congrégation des témoins de
Jéhovah, it was precisely because of an argument
that freedom of religion had been violated that the
courts had to consider the municipality’s refusal to
grant a zoning variance. This reflects a “negative”
view of freedom of religion according to which
the state must not infringe a fundamental right
any more than is necessary. As in the case of freedom of expression, the state does not have to provide preachers with megaphones (Haig v. Canada
(Chief Electoral Officer), [1993] 2 S.C.R. 995).

Cette neutralité ne signifie pas que l’État ne 121
prend jamais en considération les questions religieuses. Au contraire, l’art. 2 de la Charte canadienne des droits et libertés commande à l’État de
respecter la liberté de religion. Ainsi, dans l’affaire
Congrégation des témoins de Jéhovah, c’est justement parce que l’on plaidait la violation de la liberté
de religion que les tribunaux ont eu à se pencher sur
le refus de la municipalité concernée de consentir une dérogation au règlement de zonage. Cela
reflète une conception « négative » de la liberté de
religion, qui impose à l’État l’obligation de ne pas
porter atteinte plus que nécessaire au droit fondamental. Tout comme pour la liberté d’expression,
l’État n’a pas à fournir de porte-voix aux prédicateurs (Haig c. Canada (Directeur général des élections), [1993] 2 R.C.S. 995).

In Canadian law, a court is thus not barred from
considering a question of a religious nature, provided that the claim is based on the violation of
a rule recognized in positive law. In this regard,
there have already been cases in which Canadian
courts have been asked to give effect to obligations
related to a get or a religious marriage contract.
The requirement that there be a rule of positive law
before an action will lie is a neutral basis for distinguishing cases in which intervention is appropriate from cases in which it is not. In Re Morris and
Morris (1973), 42 D.L.R. (3d) 550, a majority of
the Manitoba Court of Appeal held that gets were
within the jurisdiction of the religious court, not
the secular courts. The Court of Appeal quashed
an order requiring a husband to consent to a get on
the basis that the religious marriage contract, the
ketubah, did not contain a civil obligation.

Le droit canadien ne prohibe donc pas la prise 122
en considération par les tribunaux de questions à
caractère religieux, à condition que la réclamation
soit fondée sur la violation d’une règle reconnue
en droit positif. À ce propos, l’intervention de tribunaux canadiens a déjà été sollicitée en vue de
donner effet à des obligations liées au get ou à un
contrat de mariage religieux. Le fait d’assujettir la
recevabilité d’une réclamation à l’existence d’une
règle de droit positif constitue une base neutre
permettant de distinguer les cas où l’intervention
est permise de ceux où elle ne l’est pas. Dans Re
Morris and Morris (1973), 42 D.L.R. (3d) 550, la
Cour d’appel du Manitoba, à la majorité, a estimé
que le get était du ressort du tribunal religieux et
non des tribunaux laïques. Elle a cassé une ordonnance enjoignant à un mari de consentir au get au
motif que le contrat de mariage religieux, la ketubbah, ne contenait pas d’obligation civile.

However, if a spouse can show that the religious
marriage contract meets all the requirements for a
civil contract under provincial legislation, then the
courts may order the fulfilment of undertakings

Par contre, si un époux peut démontrer que 123
son contrat de mariage religieux remplit toutes
les conditions d’un contrat civil selon la législation provinciale, les tribunaux peuvent ordonner

2007 SCC 54 (CanLII)

[2007] 3 R.C.S.

bruker� v. marcovitz  Deschamps

J.

[2007] 3 S.C.R.

to pay the amounts provided for in the contract.
This legal basis has been recognized in British
Columbia for Muslim marriage contracts (mahr)
in Nathoo v. Nathoo, [1996] B.C.J. No. 2720 (QL)
(S.C.), Amlani v. Hirani (2000), 194 D.L.R. (4th)
543, 2000 BCSC 1653, and M. (N.M.) v. M. (N.S.)
(2004), 26 B.C.L.R. (4th) 80, 2004 BCSC 346. In
Ontario, on the other hand, it has been held that
a marriage contract of this type did not meet the
requirements of the applicable provincial legislation (Kaddoura v. Hammoud (1998), 168 D.L.R.
(4th) 503 (Ont. Ct. (Gen. Div.))).

l’exécution des engagements à payer les sommes
qui y sont prévues. En Colombie-Britannique, ce
fondement juridique a été reconnu à l’égard d’un
contrat de mariage musulman (mahr), dans les
affaires Nathoo c. Nathoo, [1996] B.C.J. No. 2720
(QL) (C.S.), Amlani c. Hirani (2000), 194 D.L.R.
(4th) 543, 2000 BCSC 1653, et M. (N.M.) c. M.
(N.S.) (2004), 26 B.C.L.R. (4th) 80, 2004 BCSC
346. En Ontario, par contre, on a jugé que ce type
de contrat de mariage ne remplissait pas les conditions prévues par la législation provinciale applicable (Kaddoura c. Hammoud (1998), 168 D.L.R.
(4th) 503 (C. Ont. (Div. gén.))).

124

In every case, the parties and the court must refer
to the relevant civil rules to determine whether the
undertaking is binding. In the case at bar, the appellant is not questioning recourses that have already
been recognized in order to find a solution to the
problem of the get, but is seeking to create a new
one.

Dans chaque cas, les parties et les tribunaux
doivent se reporter aux règles civiles pertinentes
pour évaluer le caractère obligatoire de l’engagement. Le présent pourvoi ne remet pas en cause
les recours déjà reconnus pour trouver une solution au problème du get, mais cherche à en créer un
nouveau.

125

The appellant asks the courts to assess the
impact the respondent’s failure to consent to the get
has had on her life. No civil rules provide for the
consequences of the absence of a get. These consequences flow from religious rules. A wife who is
not granted a get upon the dissolution of the civil
marriage is considered an agunah, or “chained
wife”, and in the eyes of her religion, any children
she has in the future will be mamzerim, or illegitimate children.

L’appelante demande aux tribunaux d’évaluer
l’impact qu’a eu sur sa vie l’omission de l’intimé
de consentir au get. Les conséquences de l’absence
du get ne sont pas prévues par des règles civiles.
Elles découlent des règles religieuses. En effet,
l’épouse qui n’obtient pas de get à la dissolution du
mariage civil est considérée comme une agunah,
ou « femme enchaînée », et, aux yeux de sa religion, ses enfants futurs seront des mamzerim, ou
enfants illégitimes.

126

The courts have long refused to intervene in
the manner proposed by the appellant. The courts’
role in matters of religion is neutral. It is limited
to ensuring that laws are constitutional and, in the
case of a private dispute, to identifying the point at
which rights converge so as to ensure respect for
freedom of religion.

De longue date, les tribunaux se sont refusés à
endosser le genre d’intervention proposée par l’appelante. Le rôle des tribunaux est neutre en matière
de religion. Il se limite à s’assurer que les lois sont
conformes à la Constitution et, dans le cas d’un
litige privé, à déterminer le point de convergence
des droits dans une quête de respect de la liberté de
religion.

127

To be certain that these limitations are now
deeply rooted, one need only recall the comment
made by Lord Moulton in Despatie v. Tremblay
(1921), 47 B.R. 305 (P.C.), with respect to the law
as it stood at the time of the coming into force of
the Quebec Act (U.K.), 14 Geo. 3, c. 83:

Pour se convaincre des racines maintenant profondes de ces limites, il suffit de rappeler le commentaire de lord Moulton dans l’affaire Despatie
c. Tremblay (1921), 47 B.R. 305 (C.P.), au sujet du
droit à l’époque de l’entrée en vigueur de l’Acte de
Québec (R.‑U.), 14 Geo. 3, ch. 83 :
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The law did not interfere in any way with the jurisdiction of any ecclesiastical courts of the Roman Catholic
religion over the members of that communion so far as
questions of conscience were concerned. But it gave to
them no civil operation. Whether the persons affected
chose to recognize those decrees or not was a matter
of individual choice which might, or might not, affect
their continuance as members of that religious communion. But that was a matter which concerned themselves alone. [p. 316]

[TRADUCTION] La loi ne s’est d’aucune façon ingérée
dans la compétence des tribunaux ecclésiastiques de la
religion catholique romaine sur les membres de cette
foi en ce qui a trait aux questions de conscience. Mais
elle ne leur a en revanche reconnu aucun rôle au civil.
La décision des personnes touchées de choisir ou non
de reconnaître ces décrets constituait une question de
choix personnel qui pouvait ou non nuire à leur capacité de continuer à être membres de cette communion.
Mais il s’agissait d’une question qui ne les concernait
qu’elles. [p. 316]

The Law Lords accordingly refused to apply the
religious rule to determine the validity of the marriage in issue.

Les lords juges refusaient ainsi d’appliquer la norme
religieuse pour décider de la validité du mariage en
cause.

This Court’s decision in Ukrainian Greek
Orthodox Church of Canada v. Trustees of the
Ukrainian Greek Orthodox Cathedral of St. Mary
the Protectress, [1940] S.C.R. 586, is just as clear.
Crocket J. wrote the following:

L’arrêt de notre Cour dans l’affaire Ukrainian 128
Greek Orthodox Church of Canada c. Trustees of
the Ukrainian Greek Orthodox Cathedral of St.
Mary the Protectress, [1940] R.C.S. 586, est tout
aussi explicite. Le juge Crocket s’y exprime ainsi :

. . . for it is well settled that, unless some property or
civil right is affected thereby, the civil courts of this
country will not allow their process to be used for the
enforcement of a purely ecclesiastical decree or order.
[Emphasis added; p. 591.]

[TRADUCTION] . . . car qu’il est bien établi que, sauf
dans les cas où un droit de propriété ou un droit civil
est touché par une telle mesure, les tribunaux civils
de notre pays ne permettront pas qu’on s’adresse à eux
pour obtenir l’exécution d’un décret ou d’une ordonnance purement ecclésiastique. [Je souligne; p. 591.]

He concluded, at p. 594, that “[t]he manifest and
sole purpose of this claim, as that of the whole
action, is to enforce obedience to a purely ecclesiastical sentence or decree. For that reason I am of
opinion that the Court of Appeal was fully justified
in dismissing the plaintiff’s action.”

Il conclut, à la p. 594, que [TRADUCTION] « [l]e but
unique et évident de la présente prétention, tout
comme celui de l’action en général, est d’obtenir
l’exécution d’une décision ou d’un décret purement
ecclésiastique. Pour ce motif, j’estime que la Cour
d’appel était tout à fait justifiée de rejeter l’action de
la demanderesse. »

The requirements for issuing a get and the consequences of not having a religious divorce are governed by the rules of the Jewish religion. The state
does not interfere in this area. For instance, the
Quebec Superior Court has, in refusing to order a
husband to grant his former wife a get, invoked not
only the separation of religious institutions and the
state, but also freedom of conscience. On the issue
of freedom of conscience, Hurtubise J. wrote the
following in Ouaknine v. Elbilia, [1981] C.S. 32, at
p. 35:

Les conditions de délivrance d’un get et les consé- 129
quences de l’absence de divorce religieux sont régies
par les normes de la religion juive. L’État ne s’immisce pas dans ce domaine. Par exemple, la Cour
supérieure du Québec a refusé d’ordonner à un mari
d’accorder un get à son ex-épouse en invoquant non
seulement la séparation des institutions religieuses
et de l’État, mais aussi la liberté de conscience. Sur
ce dernier aspect, le juge Hurtubise a écrit ceci dans
Ouaknine c. Elbilia, [1981] C.S. 32, p. 35 :

[TRANSLATION] From this standpoint, the question
that arises is as follows: must the Court compel the

Sous cet angle, la question qui se pose est la suivante :
la Cour doit-elle contraindre l’intimé à se présenter

2007 SCC 54 (CanLII)

[2007] 3 R.C.S.

bruker� v. marcovitz  Deschamps

J.

[2007] 3 S.C.R.

respondent to appear before a rabbinical court and
grant a religious divorce? Absent any evidence, must
we assume that such an order would not be contrary
to the precepts of the Jewish religion? And beyond the
institution, the church, is it possible, in compelling an
individual to do something like this, to avoid interfering with and limiting the free exercise of his or her
own freedom of religion and conscience without determining the individual’s deeply held beliefs or making
assumptions about what the individual intends? We do
not think so.

devant un Tribunal rabbinique et à accorder le divorce
religieux? En l’absence de preuve, devons-nous présumer que cette ordonnance n’irait pas à l’encontre des
préceptes de la religion juive? Et au-delà de l’institution, de l’Église, peut-on forcer de la sorte un individu
sans s’ingérer dans sa propre liberté de religion et de
conscience et en limiter le libre exercice à moins de
sonder ses convictions profondes ou lui faire un procès
d’intention? Nous ne le croyons pas.

130

I do not feel that the courts have reversed or
qualified their approach to sanctioning purely
religious obligations. Whether a court is asked to
compel a party to appear before rabbinical authorities or to order the payment of money, the same
principle is in issue: can the authority of the courts
be based on a purely religious rule? I do not think
it can. In Lakeside Colony of Hutterian Brethren
v. Hofer, [1992] 3 S.C.R. 165, this Court reiterated
the principle enunciated by Crocket J. in Ukrainian
Greek Orthodox Church. Its decision was based on
the fact that, for members of the Hutterite colony,
a voluntary association, the right to remain on land
owned by the Lakeside Holding Co. was a contractual right (p. 174). That case, unlike the case at bar,
concerned a validly formed contract between the
parties. It cannot therefore be relied on to support
an argument that the courts now intervene in religious disputes.

Je ne vois aucun revirement ou assouplissement dans l’approche des tribunaux à l’égard de
la sanction d’un engagement purement religieux.
Qu’il s’agisse de forcer la comparution d’une partie
devant les autorités rabbiniques ou d’ordonner le
paiement d’une somme d’argent, le même principe
est en cause : le pouvoir des tribunaux peut-il relever d’une norme purement religieuse? Je ne le crois
pas. Dans l’affaire Lakeside Colony of Hutterian
Brethren c. Hofer, [1992] 3 R.C.S. 165, la Cour a
réitéré le principe reconnu par le juge Crocket dans
l’arrêt Ukrainian Greek Orthodox Church. Cet arrêt
est fondé sur le fait que, pour les membres de l’association volontaire que constituait la colonie hutérite, le droit de rester sur les terres de la Lakeside
Holding Co. constituait un droit contractuel (p.
174). À la différence du présent cas, cette affaire
reposait sur un contrat validement formé entre les
parties. Elle ne peut donc être invoquée pour soutenir que les tribunaux interviennent désormais dans
les litiges religieux.

131

Furthermore, this principle of non-intervention
in religious practices was one of the most important bases for adoption of the subjective standard
of sincere belief (Syndicat Northcrest v. Amselem,
[2004] 2 S.C.R. 551, 2004 SCC 47). The principle is an important one, since the circumstances in
which the courts might be asked to intervene in religious disputes are manifold. The principle of nonintervention makes it possible to avoid situations in
which the courts have to decide between various
religious rules or between rules of secular law and
religious rules. In the instant case, the appellant has
not argued that her civil rights were infringed by a
civil standard derived from positive law. Only her
religious rights are in issue, and only as a result of

Ce principe de non-intervention dans les pratiques religieuses a d’ailleurs été l’une des plus
importantes considérations menant à l’adoption de
la norme subjective de la croyance sincère (Syndicat
Northcrest c. Amselem, [2004] 2 R.C.S. 551, 2004
CSC 47). Il s’agit d’un principe important car il
existe de multiples circonstances dans lesquelles les
tribunaux pourraient être appelés à intervenir dans
les conflits religieux. Le principe de non-intervention permet d’éviter que les tribunaux aient à trancher entre diverses normes religieuses ou entre les
règles du droit laïques et les normes religieuses. En
l’espèce, l’appelante n’a pas prétendu que ses droits
civils étaient brimés par une norme civile émanant
du droit positif. Seuls ses droits religieux sont en
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religious rules. Thus, she is not asking to be compensated because she could not remarry as a result
of a civil rule. It was a rule of her religion that prevented her from doing so. She is not asking to be
compensated because any children she might have
given birth to would not have had the same civil
rights as “legitimate” children. In Canadian law
and in Quebec law, all children are equal whether
they are born of a marriage or not. The ground for
the appellant’s claim for compensation conflicts
with gains that are dear to civil society. Allowing
the appellant’s claim places the courts in conflict
with the laws they are responsible for enforcing.

cause, et c’est le fait de normes religieuses. Ainsi,
l’appelante ne demande pas à être indemnisée parce
qu’elle ne peut se remarier en raison d’une règle
civile. C’est une règle de sa religion qui l’en empêche. Elle ne demande pas à être indemnisée parce
que les enfants auxquels elle aurait peut-être donné
naissance n’auraient pas eu les mêmes droits civils
que les enfants « légitimes ». En droit canadien et
en droit québécois, tous les enfants — qu’ils soient
issus ou non d’un mariage — sont égaux. Le motif
pour lequel l’appelante demande à être indemnisée se heurte à des acquis chers à la société civile.
Accorder la demande de l’appelante met les tribunaux en contradiction avec les lois qu’ils sont chargés de faire respecter.

It should be noted that the religious consequences of not having a get do not override secular law rules. Neither the Divorce Act nor the civil
law has exclusionary rules like those related to
agunot and mamzerim. Mosaic law — like canon
law — has no influence on secular law. The reverse
is also true: secular law has no effect in matters
of religious law (Ouellette v. Gingras, [1972] C.A.
247; Despatie; Curé et marguilliers de l’œuvre et
fabrique de la paroisse de St-Zacharie v. Morin,
[1968] C.S. 615; Mathys v. Demers, [1968] C.S.
172; Bergeron v. Proulx, [1967] C.S. 579). Where
religion is concerned, the state leaves it to individuals to make their own choices. It is not up to the
state to promote a religious norm. This is left to
religious authorities.

En effet, il convient de souligner que les consé- 132
quences religieuses de l’absence de get ne priment
pas sur le droit laïque. Ni la Loi sur le divorce ni
le droit civil n’ont de règles d’exclusion comme
celles qui affectent l’agunah et les mamzerim. Le
droit mosaïque — pas plus d’ailleurs que le droit
canonique — n’exerce aucun ascendant sur le droit
laïque. La réciproque est également vraie : le droit
laïque n’a aucune autorité sur le droit religieux
(Ouellette c. Gingras, [1972] C.A. 247; Despatie;
Curé et marguilliers de l’œuvre et fabrique de la
paroisse de St-Zacharie c. Morin, [1968] C.S. 615;
Mathys c. Demers, [1968] C.S. 172; Bergeron c.
Proulx, [1967] C.S. 579). L’État laisse à chacun le
soin de s’autoréglementer en matière religieuse. Il
ne revient pas à l’État de faire la promotion d’une
norme religieuse. Cela est laissé aux autorités religieuses.

It has been argued that other countries sanction the conduct of a husband who fails to consent
to a Jewish religious divorce. It will therefore be
necessary to review, at least summarily, the general approach taken by foreign courts with respect
to religion and the legal mechanisms used in those
other countries to deal with gets.

On plaide que d’autres pays sanctionnent la 133
conduite du mari qui omet de consentir au divorce
religieux juif. Il est donc nécessaire de vérifier,
au moins sommairement, l’approche générale des
tribunaux étrangers à l’égard de la religion et les
mécanismes juridiques utilisés dans ces pays au
sujet du get.

2.2 Comparative law

2.2 Le droit comparé

The relationship between religious and secular rules varies a great deal from one country to another, which means that where the get is

La relation entre les règles religieuses et les 134
règles laïques varie beaucoup d’un pays à l’autre
et cela se traduit, pour ce qui est du get, par des
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concerned, the solutions adopted are not uniform.
In my opinion, there are four countries whose
approaches are relevant to the situation in Quebec
and in Canada. France comes immediately to mind,
since Quebec civil law has been strongly influenced
by French law; it is therefore worth looking at the
French approach to gets as well as at commentary
on the decisions of the Court of Cassation. I will
also look at the situation in England. Quebec inherited English public law at the time of the Conquest,
and English cases are of definite interest. Next, I
will summarily review a few decisions from the
United States, since our countries have similar
realities and several of this Court’s decisions have
been based on solutions developed by U.S. courts.
I will then briefly examine the situation in Israel,
since it seems difficult to talk about the Jewish religion without at least referring to the rules that are
applied in that country.

solutions qui ne sont pas uniformes. Quatre pays
offrent, à mon avis, des éléments de réflexion pertinents quant à la situation du Québec et du Canada.
La France vient immédiatement à l’esprit, puisque
le droit civil québécois a été fortement influencé
par le droit français; il est donc intéressant d’examiner l’approche française en relation avec le get
ainsi que les commentaires que suscitent les arrêts
de la Cour de cassation. Je me pencherai aussi sur
la situation en Angleterre. Lors de la Conquête, le
Québec a hérité du droit public de ce pays, et les
arrêts anglais présentent un intérêt certain. Je ferai
aussi une revue sommaire de quelques décisions
rendues aux États-Unis, étant donné que nos pays
partagent des réalités proches et que plusieurs des
arrêts de notre Cour se sont, dans le passé, appuyés
sur les solutions jurisprudentielles états-uniennes.
J’examinerai ensuite brièvement la situation en
Israël, parce qu’il me semble difficile de parler de
la religion juive sans, à tout le moins, évoquer le
régime en vigueur dans cet État.

2.2.1 France

2.2.1 La France

135

Despite the secular ideals on which the French
Revolution was based, France did not formally
incorporate the principle of the separation of the
state and religious institutions into its legislation
until the early 20th century with the December
9, 1905 law on the separation of church and state
(published in the Journal officiel on December 11,
1905). That law established the principle of freedom of religion and worship for individuals and
communities; the state relinquished its power over
religious institutions, and religious institutions
could no longer intervene in the functioning of
state institutions.

Malgré les idéaux laïques servant de fondement
à la révolution française, la France n’a formellement
intégré le principe de la séparation entre l’État et
les institutions religieuses dans sa législation qu’au
début du XXe siècle, avec la Loi du 9 décembre
1905 concernant la séparation des Églises et de
l’État (publiée au Journal officiel du 11 décembre
1905). Cette loi pose le principe de la liberté de religion et de culte des personnes et des communautés;
l’État relâche son emprise sur les institutions religieuses, et celles-ci ne peuvent plus intervenir dans
le fonctionnement des institutions étatiques.

136

The earliest cases recognizing the right to
compensation for refusal to consent to a get were
based on the theory of an abuse of rights resulting
from malicious intent on the husband’s part (L. de
Naurois, obs. under Trib. civ. Metz, April 27, 1955,
Trib. civ. Grenoble, May 7, 1958, Paris 1re, February
4, 1959, J.C.P. 1960.II.11632; Civ. 2e, December
13, 1972, D. 1973.493). The Court of Cassation
subsequently stated that for the husband, a get is
merely an option that is a matter for his freedom

Les tout premiers arrêts reconnaissant le droit
à une indemnisation à la suite du refus de consentir au get sont fondés sur la doctrine de l’abus de
droit résultant d’une intention malicieuse du mari
(L. de Naurois, obs. sous Trib. civ. Metz, 27 avril
1955, Trib. civ. Grenoble, 7 mai 1958, Paris 1re,
4 février 1959, J.C.P. 1960.II.11632; Civ. 2e, 13
décembre 1972, D. 1973.493). Subséquemment, la
Cour de cassation énonce que le get constitue pour
le mari une simple faculté relevant de sa liberté de
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of conscience and in respect of which an improper
decision can give rise only to damages; however,
the court noted the malicious purpose behind the
husband’s actions (Civ. 2e, April 21, 1982, Bull. civ.
II, No. 62). Intent to harm was no longer found to
be a requirement in two subsequent cases, though
(Civ. 2e, June 5, 1985, J.C.P. 1987.II.20728, and Civ.
2e, June 15, 1988, Bull. civ. II, No. 146). Finally,
in a later decision, the court reiterated that, for the
husband, giving a get is merely an option that is a
matter for his conscience and in respect of which
an improper decision can give rise only to damages
(Civ. 2e, November 21, 1990, D. 1991.434).

conscience et dont l’abus ne peut donner lieu qu’à
des dommages-intérêts; la cour note toutefois le but
malicieux des gestes du mari (Civ. 2e, 21 avril 1982,
Bull. civ. II, no 62). L’intention de nuire n’est cependant plus retenue comme condition dans deux arrêts
ultérieurs (Civ. 2e, 5 juin 1985, J.C.P. 1987.II.20728,
et Civ. 2e, 15 juin 1988, Bull. civ. II, no 146). Enfin,
dans un arrêt plus récent, la cour réitère que la délivrance du get constitue pour le mari une simple
faculté relevant de sa conscience et dont l’abus ne
peut donner lieu qu’à des dommages-intérêts (Civ.
2e, 21 novembre 1990, D. 1991.434).

The developments in French law have not been
immune to criticism. Some have said that it is not
true that giving a get is merely an option. These
critics maintain that improper conduct on the husband’s part constitutes delictual fault and that
there is no reason why a court should not order
the husband to grant the get, or even that it would
be “hypocritical” to deny a penalty (astreinte) and
that awarding damages to the aggrieved spouse
basically amounts to giving effect to religious
law: É. Agostini, obs. under Civ. 2e, November 21,
1990, D. 1991.434; É. Agostini, obs. under Civ. 2e,
June 5, 1985, J.C.P. 1987.II.20728; C. Larroumet,
Annot. under Civ. 2e, December 13, 1972, D.
973.493. Others have said that denying the religious nature of the get amounts to disregarding the
text that requires one to be granted, that assessing
cases in which a get must be issued is beyond the
jurisdiction of the secular courts and that it must
be asked whether the obligation is not a purely personal one tied to the performance of a religious
act: P. Barbier, “Le problème du ‘Gueth’”, Gaz.
Pal. 1987.484.

L’évolution du droit français ne se fait pas sans 137
provoquer des critiques. D’une part, certains affirment qu’il est inexact d’énoncer que la délivrance
du get est une simple faculté, et soutiennent que
l’écart de conduite du mari est constitutif de faute
délictuelle, que rien ne s’oppose à ce qu’un tribunal
ordonne au mari de délivrer le get ou même qu’il
serait « hypocrite » de refuser l’astreinte et que le
fait d’accorder des dommages-intérêts à l’époux lésé
revient essentiellement à donner effet à la loi religieuse : É. Agostini, obs. sous Civ. 2e, 21 novembre 1990, D. 1991.434; É. Agostini, obs. sous Civ.
2e, 5 juin 1985, J.C.P. 1987.II.20728; C. Larroumet,
note sous Civ. 2e, 13 décembre 1972, D. 1973.493.
D’autre part, on avance que nier le caractère religieux du get équivaut à faire abstraction du texte
qui le dicte, que l’appréciation des cas où le get doit
être délivré échappe à la compétence des tribunaux
laïques et qu’il faut se demander s’il ne s’agit pas
d’une obligation purement personnelle liée à l’accomplissement d’un acte religieux : P. Barbier, « Le
problème du “Gueth” », Gaz. Pal. 1987.484.

Thus, although in French law the right to compensation is not based on contract, the conceptual
basis of and prerequisites for the remedy are far
from clear. In short, some believe that the court
has not gone far enough, while others believe it
has gone too far; regardless of which position is
taken, however, what is involved is not merely the
imposition of an objective sanction relating to the
time taken to consent to the get. The legal basis
for the action in damages is sometimes fault, and

On constate donc que si, en France, le droit à 138
l’indemnité n’est pas fondé sur le contrat, la base
conceptuelle et les conditions d’ouverture du recours
sont loin d’être claires. En somme, pour les uns, la
cour ne va pas assez loin et pour les autres elle va
trop loin; quelle que soit cependant la position, il ne
s’agit pas simplement de sanctionner objectivement
le délai mis à consentir au get. Le fondement juridique du recours en dommages-intérêts est tantôt la
faute, tantôt l’abus de droit : G. Atlan, Les Juifs et
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sometimes abuse of rights: G. Atlan, Les Juifs et
le divorce: Droit, histoire et sociologie du divorce
religieux (2002), at p. 231.

le divorce : Droit, histoire et sociologie du divorce
religieux (2002), p. 231.

2.2.2 England

2.2.2 L’Angleterre

139

In England, the main source of protection
for freedom of religion is art. 9 of the European
Convention on Human Rights, 213 U.N.T.S. 221.
Religious debates in England often concern interference with or restrictions on the practice of religion or on religious expression. The threshold for
interference with the freedom of religious practice is quite high. Thus, in a recent House of Lords
case, R. (S.B.) v. Governors of Denbigh High
School, [2007] 1 A.C. 100, [2006] UKHL 15, Lord
Bingham noted that “there remains a coherent and
remarkably consistent body of authority [from
the Strasbourg institutions] which our domestic
courts must take into account and which shows
that interference is not easily established” (para.
24). In his view, the educational institution’s decision to exclude a student who insisted on wearing
the jilbab had to be upheld. Lord Bingham found
that the dress code was very clear and that it was
open to the complainant to attend another school.
In his opinion, there was no interference with the
freedom of religious practice in the case. He added
that, even if there had been interference, it would
have been justified under art. 9(2) of the European
Convention on Human Rights. In this regard, he
observed that the dress code had been developed
in co-operation with and been approved by several
institutions in Muslim communities.

En Angleterre, la principale source de protection
de la liberté de religion est l’art. 9 de la Convention
européenne des droits de l’homme, 213 R.T.N.U.
221. Dans cette juridiction, les débats sur la religion portent souvent sur les entraves ou les restrictions pouvant être imposées à l’égard de la pratique ou de la manifestation de la religion. Le seuil
à partir duquel il y a entrave à la liberté de pratique religieuse est plutôt élevé. Ainsi, dans l’affaire récente de la Chambre des lords, R. (S.B.) c.
Governors of Denbigh High School, [2007] 1 A.C.
100, [2006] UKHL 15, lord Bingham souligne qu’il
[TRADUCTION] « existe toujours une jurisprudence
cohérente et remarquablement constante [dans
les institutions de Strasbourg] dont nos tribunaux
nationaux doivent tenir compte et qui montre que
l’existence d’une atteinte n’est pas facilement établie » (par. 24). Il s’est dit d’avis de confirmer la
décision de l’établissement d’enseignement lequel
avait exclu une étudiante qui insistait pour porter
le jilbab. Lord Bingham a estimé que le code vestimentaire était très explicite et que la plaignante
pouvait fréquenter une autre école. Il n’y avait pas,
selon lui, entrave à la liberté de pratique religieuse
dans l’affaire en question. Il a aussi ajouté que,
même s’il y avait eu entrave, elle aurait été justifiée
au regard du par. 9(2) de la Convention européenne
des droits de l’homme. Lord Bingham a souligné à
cet égard que le code vestimentaire avait été élaboré en collaboration et avec l’approbation de plusieurs institutions des communautés musulmanes.

140

A husband’s failure to consent to a get does not
seem to lead to sanctions other than those available
in family law. Rather, it gives rise to an assessment
of its impact on the wife’s financial independence.
In Brett v. Brett, [1969] 1 All E.R. 1007, the Court
of Appeal considered a Jewish wife’s application
for support against her husband, who was disinclined to give her a get. In deciding on the amount
of support the husband would have to pay the wife,
the court stated that he could pay less support if

L’omission du mari de consentir au get ne semble
pas faire l’objet de sanction distincte de celles
reconnues par le droit de la famille. Elle donne
plutôt lieu à une évaluation de ses conséquences sur
l’autonomie financière de l’épouse. Dans Brett c.
Brett, [1969] 1 All E.R. 1007, la Cour d’appel a eu à
se pencher sur la demande de pension d’une épouse
juive contre son époux, lequel se montrait peu
enclin à lui accorder un get. En décidant du montant de la pension alimentaire que l’époux devait
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he gave her a get within three months. The following comment on this point by Professor Adrienne
Barnett should be noted, however: “Although the
ruling in Brett v. Brett was acceptable to the rabbinical authorities in 1969, they no longer accept
it, and regard it as a coerced get”: “Getting a ‘Get’
— The Limits of Law’s Authority?” (2000), 8 Fem.
Legal Stud. 241, at p. 252.

payer à l’épouse, le tribunal déclara que l’époux
pourrait payer une pension réduite s’il accordait
le get à son épouse dans un délai de trois mois.
Je tiens toutefois à reproduire les propos suivants
de la professeure Adrienne Barnett, à cet égard :
[TRADUCTION] « Bien que la décision dans l’affaire
Brett c. Brett ait été jugée acceptable par les autorités rabbiniques en 1969, elles ne l’acceptent plus
et considèrent qu’il s’agit alors d’un get obtenu sous
la contrainte » : « Getting a “Get” — The Limits
of Law’s Authority? » (2000), 8 Fem. Legal Stud.
241, p. 252.

The English approach seems to me to be consistent with our family law. If one spouse becomes
dependent because of the other spouse’s conduct,
the court can have regard to all the circumstances,
including that state of dependence, and award support based on the parties’ resources and needs:
Leskun v. Leskun, [2006] 1 S.C.R. 920, 2006 SCC
25, at paras. 20-21.

L’approche anglaise me paraît compatible avec 141
notre droit de la famille. Si un époux est placé dans
un état de dépendance en raison de la conduite de
l’autre époux, le tribunal peut tenir compte de l’ensemble des circonstances, y compris cet état de
dépendance, et attribuer une pension alimentaire
en fonction des ressources et des besoins des parties : Leskun c. Leskun, [2006] 1 R.C.S. 920, 2006
CSC 25, par. 20-21.

2.2.3 United States

2.2.3 Les États-Unis

In the United States, freedom of religion is protected by the First Amendment to the Constitution:
“Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise
thereof”. The First Amendment has two components: the first prohibits the promotion of a religion,
while the second grants every individual the free
exercise of freedom of belief and conscience. In
the United States, the courts may not interpret religious laws or interfere with the practice of religion:
Serbian Eastern Orthodox Diocese for the United
States of America and Canada v. Milivojevich, 426
U.S. 696 (1976).

Aux États-Unis, la liberté de religion est proté- 142
gée par le Premier amendement à la Constitution :
[TRADUCTION] « Le Congrès ne pourra faire
aucune loi concernant l’établissement d’une religion ou interdisant son libre exercice ». Cet amendement comporte deux volets : le premier prohibe
la promotion d’une religion; le deuxième permet
à tout individu d’exercer librement sa liberté de
croyance et sa liberté d’agir selon sa conscience.
Aux États-Unis, les tribunaux ne peuvent interpréter les lois religieuses ni s’ingérer dans l’exercice
de la religion : Serbian Eastern Orthodox Diocese
for the United States of America and Canada c.
Milivojevich, 426 U.S. 696 (1976).

Courts in the state of New York have decided
cases relating to the get. Since that state has a
large Orthodox Jewish community, the situation
of the agunah seems to be a serious social problem: K. Greenawalt, “Religious Law and Civil
Law: Using Secular Law to Assure Observance of
Practices with Religious Significance” (1998), 71
S. Cal. L. Rev. 781, at p. 812. In New York, there

Les tribunaux de l’État de New York ont été 143
saisis d’affaires concernant le get. Comme cet État
compte une imposante communauté juive orthodoxe, le problème social de l’agunah semble important : K. Greenawalt, « Religious Law and Civil
Law : Using Secular Law to Assure Observance of
Practices with Religious Significance » (1998), 71
S. Cal. L. Rev. 781, p. 812. Plusieurs dispositions
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are a number of legislative provisions that apply
specifically to the get. For example, s. 253 of the
Domestic Relations Law (Consol. 1990) requires a
party who commences divorce proceedings to certify that there are no barriers to remarriage. Since
1993, judges can also take account of any barriers
to remarriage when dividing up assets and determining support. At the time of the 1993 amendments, the Governor of New York stated that “[t]his
bill was overwhelmingly adopted by the state legislature because it deals with a tragically unfair condition that is almost universally acknowledged”:
B. Benjamin, “Judaism and the Laws of Divorce”,
[2001] UCL Jurisprudence Rev. 177, at p. 188.

législatives régissent spécifiquement le get dans
cet État. Par exemple, l’art. 253 de la Domestic
Relations Law (Consol. 1990) prévoit qu’une partie
qui intente des procédures en divorce doit certifier qu’il n’existe pas d’empêchement au remariage. Depuis 1993, le juge peut aussi tenir compte
de toute barrière au remariage lors du partage
des actifs et de la fixation de la pension alimentaire. Le gouverneur de l’État de New York avait
d’ailleurs déclaré, lors des modifications de 1993,
que [TRADUCTION] « [c]e projet de loi a été adopté
à une majorité écrasante par l’assemblée législative,
parce qu’il s’attaque à une situation terriblement
injuste, presque universellement reconnue comme
telle » : B. Benjamin, « Judaism and the Laws of
Divorce », [2001] UCL Jurisprudence Rev. 177,
p. 188.

144

The New York courts have drawn on the principles underlying those provisions to invoke equity
and prevent husbands from using the get to force
their wives to give them advantages. Thus, in
Schwartz v. Schwartz, 583 N.Y.S.2d 716 (1992), the
Supreme Court applied the “clean hands” doctrine
to deny a husband an equal division of property on
the basis that his refusal to grant a get was unacceptable (see Greenawalt).

Les tribunaux new-yorkais s’inspirent des principes sous-jacents à ces dispositions pour invoquer l’équité et prévenir l’utilisation du get par le
mari comme moyen de contraindre son épouse
à lui accorder des avantages. Dans Schwartz
c. Schwartz, 583 N.Y.S.2d 716 (1992), la Cour
suprême a ainsi appliqué la théorie du « plaideur
irréprochable » (« clean hands ») pour refuser à un
époux le partage égal des biens, parce que le refus
de ce dernier d’accorder le get était inacceptable
(voir Greenawalt).

145

In Giahn v. Giahn, April 13, 2000 (cited in
Benjamin, at p. 188), the New York Supreme Court
penalized a husband’s use of the get to force his wife
to make concessions. The court relied on Schwartz
to hold that the husband’s refusal to grant a get was
unacceptable. To compensate for that abuse, all the
assets of the marriage were awarded to the wife.

Dans Giahn c. Giahn, 13 avril 2000 (citée dans
Benjamin, p. 188), la Cour suprême de l’État de New
York a réprimé l’utilisation du get pour contraindre une femme à accorder des concessions. La cour
s’est fondée sur la décision rendue dans l’affaire
Schwartz pour décider que le refus de l’époux d’accorder le get en l’espèce était inacceptable. Pour
compenser cet abus, tous les biens du mariage ont
été attribués à l’épouse.

146

A New York court has also enforced a separation
agreement and the Jewish marriage contract (ketubah) in the same way as it would have done in the
case of a secular marriage contract. In Avitzur v.
Avitzur, 459 N.Y.S.2d 572 (1983), the court enforced
the spouses’ agreements to appear before the beth
din. In interpreting the ketubah signed by the parties, the New York Court of Appeals noted that the

Un tribunal de l’État de New York a aussi
reconnu force exécutoire à une entente de séparation et au contrat de mariage juif (ketubbah) tout
comme il l’aurait fait pour un contrat de mariage
séculier. Dans Avitzur c. Avitzur, 459 N.Y.S.2d 572
(1983), le tribunal a fait respecter l’engagement
des époux à comparaître devant le beth din. Dans
ses motifs, interprétant la ketubbah signée par les
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case “can be decided solely upon the application
of neutral principles of contract law, without reference to any religious principle” (pp. 574-75). The
approach taken by this court is based on the fact
that the decision to grant a get is not a religious act.
According to the court, granting a get is a secular act, since “the provisions of the Ketubah relied
upon by plaintiff constitute nothing more than an
agreement to refer the matter of a religious divorce
to a nonjudicial forum” (Avitzur, at p. 574).

parties, la Cour d’appel de New York a souligné
que la cause [TRADUCTION] « peut être tranchée
en appliquant uniquement les principes neutres du
droit des contrats, sans se référer à aucun principe
religieux » (p. 574-575). L’approche de ce tribunal
repose sur le fait que la décision d’accorder le get
n’est pas un acte religieux. Selon ce tribunal, l’acte
d’accorder le get revêt un caractère séculier, puisque [TRADUCTION] « les dispositions de la ketoubbah invoquées par la demanderesse ne constituent
rien de plus qu’une entente prévoyant le renvoi
d’une affaire de divorce religieux devant un forum
non judiciaire » (Avitzur, p. 574).

In a more recent New Jersey case, Segal v. Segal,
650 A.2d 996 (1994), the Superior Court invalidated a separation agreement signed by both parties, because the wife had signed it under the threat
of not being given a get.

Dans une affaire plus récente au New Jersey, 147
Segal c. Segal, 650 A.2d 996 (1994), la Cour supérieure a invalidé une entente de séparation signée
par les deux parties parce que l’épouse l’avait
signée sous la menace de ne pas se voir accorder le
get.

The approach of the New York courts cannot
be adopted in Canada without qualification. First
of all, that state’s legislative provisions go further
than s. 21.1 of our Divorce Act, which only authorizes striking out the pleadings of a spouse who has
failed to remove a barrier to religious remarriage.
As well, the parties in the case at bar agreed not to
use s. 21.1 in relation to the issue of the justiciability of the claim. It seems to me that to use the New
York case law would have the effect of reintroducing an argument the parties have agreed not to use
for this purpose. Moreover, the New York legislative provisions are recognized, on the basis of
rules that are broader in scope than ours, as having
a broad equitable nature, and this characteristic
cannot be imported into Canada. More specifically,
our divorce legislation has since 1985 excluded the
concept of misconduct from the assessment of the
spouses’ resources and needs for the purposes of
support, which means that the clean hands doctrine
cannot be invoked. In addition, the cases in which
undertakings to appear before a rabbinical court
have been enforced seem to have been based on
the premise accepted in Avitzur, namely that a get
is a secular act. The evidence in the record in the
instant case indicates the contrary. In cases involving decisions based on lack of informed consent or

L’approche des tribunaux new-yorkais ne saurait 148
être adoptée au Canada sans nuance. D’abord, les
dispositions législatives de cet État vont plus loin
que ne le fait l’art. 21.1 de notre Loi sur le divorce,
lequel autorise uniquement le rejet des actes de
procédures de l’époux qui a fait défaut de supprimer un obstacle au remariage religieux. Ensuite,
en l’espèce, les parties se sont entendues pour ne
pas utiliser l’art. 21.1 dans le contexte de la question de la compétence des tribunaux pour entendre
le litige. Il me semble que l’utilisation de la jurisprudence de l’État de New York aurait pour effet
de réintroduire dans le débat un argument que les
parties ont convenu de ne pas utiliser à cette fin.
De plus, le large caractère équitable reconnu aux
dispositions législatives de l’État de New York, sur
la base de règles de portée plus étendue que les
nôtres, ne peut être transposé au Canada. Plus spécifiquement, notre loi sur le divorce a écarté depuis
1985 la notion de faute dans l’appréciation des ressources et des besoins des époux dans le contexte
de la contribution alimentaire. La théorie du plaideur irréprochable ne saurait donc être invoquée.
Au surplus, les arrêts qui donnent force exécutoire
à un engagement de se présenter devant le tribunal
rabbinique semblent fondés sur la prémisse qui a
été retenue dans Avitzur et suivant laquelle le get
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on the dependence of one party, however, a parallel can be drawn with Canadian law.

est un acte laïque. La preuve au dossier dans la
présente affaire est à l’effet contraire. Par ailleurs,
dans les cas où la décision est fondée sur l’absence
de consentement éclairé ou sur l’état de dépendance
d’une partie, un rapprochement avec le droit canadien est possible.

2.2.4 Israel

2.2.4 Israël

The case of Israel is unique because of the fundamental role played by the Jewish religion in that
country. Freedom of conscience, faith, religion and
worship is guaranteed to every individual in Israel:
H.C. 292/83, Temple Mount Faithful v. Jerusalem
District Police Commander, 38(2) P.D. 449. In
addition, the Foundations of Law Act, 1980, 57401980, 34 L.S.I. 181 (1979-80), explicitly authorizes
the courts to use Jewish religious law to fill in gaps
in legislation:

Le cas de l’Israël est unique en raison du rôle
fondamental que joue la religion juive dans cet État.
La liberté de conscience, de croyance, de religion,
et de culte est garantie à chaque individu en Israël :
H.C. 292/83, Temple Mount Faithful c. Jerusalem
District Police Commander, 38(2) P.D. 449. De
plus, la Foundations of Law Act, 1980, 5740-1980,
34 L.S.I. 181 (1979-80), permet explicitement aux
tribunaux d’utiliser le droit religieux juif pour pallier les lacunes dans les textes de loi :

Where the court, faced with a legal question requiring decision, finds no answer to it in statute law or
case-law or by analogy, it shall decide it in the light of
the principles of freedom, justice, equity and peace of
Israel’s heritage.

[TRADUCTION] Lorsque le tribunal saisi d’une question de droit ne trouve aucune réponse à celle-ci soit
dans les lois ou la jurisprudence, soit par analogie, il
doit la trancher au regard des principes de liberté, de
justice, d’équité et de paix dont a hérité Israël.

In the context of that statute, the word “Israel”
refers to Judaism and the Jewish people: R.
Lapidoth, “Freedom of Religion and of Conscience
in Israel” (1998), 47 Cath. U. L. Rev. 441, at p.
444. The courts can also determine the limits of
the Jewish religion itself. For example, in Cr. A.
112/50, Yosifof v. Attorney-General, 5 P.D. 481, the
court held that a legal prohibition on the practice
of bigamy did not infringe the freedom of religion
of a Jewish man who was a member of a particular
community, because that practice was not mandatory according to the Jewish religion.

Dans le contexte de cette loi, le mot « Israël » s’entend du judaïsme et du peuple juif : R. Lapidoth,
« Freedom of Religion and of Conscience in
Israel » (1998), 47 Cath. U. L. Rev. 441, p. 444. Les
tribunaux peuvent aussi déterminer les limites de la
religion juive elle-même. Ainsi, dans Cr. A. 112/50,
Yosifof c. Attorney-General, 5 P.D. 481, le tribunal
a jugé que l’interdiction juridique de la pratique de
la bigamie n’enfreignait pas la liberté de religion
d’un homme juif membre d’une communauté particulière, puisque cette pratique n’était pas obligatoire aux termes de la religion juive.

150

In Israel, the rules of family law are different
from those of other jurisdictions. Although their
decisions are subject to review by the Israeli High
Court of Justice, the rabbinical courts have exclusive jurisdiction over marriage and divorce cases:
P. Shifman, “Family Law in Israel: The Struggle
Between Religious and Secular Law” (1990), 24
Isr. L. Rev. 537, at p. 543.

Le domaine du droit de la famille est particulier
en Israël. Bien que leurs décisions soient assujetties au pouvoir de révision de la Haute Cour de justice israélienne, les tribunaux rabbiniques ont compétence exclusive sur les affaires de mariage et de
divorce : P. Shifman, « Family Law in Israel : The
Struggle Between Religious and Secular Law »
(1990), 24 Isr. L. Rev. 537, p. 543.

151

The rabbinical courts are often reluctant to order
a husband to grant his wife a get. Some of them say

Les tribunaux rabbiniques hésitent souvent à
ordonner à un époux d’accorder un get à son épouse.
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they are powerless to force a husband to give a get
even where he has clearly transgressed Jewish law:
H. L. Capell, “After the Glass Has Shattered: A
Comparative Analysis of Orthodox Jewish Divorce
in the United States and Israel” (1998), 33 Tex. Int’l
L.J. 331, at p. 342.

Plusieurs se disent impuissants à contraindre l’attribution du get, même dans une situation où l’époux
a clairement enfreint la loi juive : H. L. Capell,
« After the Glass Has Shattered : A Comparative
Analysis of Orthodox Jewish Divorce in the United
States and Israel » (1998), 33 Tex. Int’l L.J. 331, p.
342.

However, in a more recent case, Jane Doe v.
John Doe, a family court (Jerusalem, No. 19270/03,
December 21, 2004) accepted that a wife aggrieved
by her husband’s failure to consent to a get could
receive financial compensation.

Cependant, dans une affaire plus récente, 152
Jane Doe c. John Doe, un tribunal de la famille
(Jérusalem, no 19270/03, 21 décembre 2004), a
admis qu’une épouse lésée par le défaut du mari de
consentir au get pouvait recevoir une compensation
pécuniaire.

In my opinion, the close relationship between
religion, civil society and the courts’ jurisdiction
over religious matters clearly distinguishes Israel
from Canada. As a result of that jurisdiction, the
solutions adopted in Israel cannot be imported into
Canada without taking account of Canadian legislation and the Canadian context.

Il me paraît clair que les liens étroits entre la 153
religion, la société civile et la compétence des tribunaux sur les affaires religieuses distinguent clairement l’État d’Israël du Canada. Du fait de cette
compétence, les solutions adoptées dans ce pays ne
peuvent pas être importées au Canada sans tenir
compte des lois et du contexte canadiens.

2.2.5 Conclusion on Comparative Law

2.2.5 Conclusion sur le droit comparé

It can be seen from this overview of the solutions adopted in the four countries in question
that some of these solutions are already available
to Quebec and Canadian litigants. Others are not,
however, because the rules are different in Canada.
For example, the French solution based on fault
or abuse of rights is not precluded but, first, this
is not what the appellant’s action is based on and,
second, the conditions for application of the doctrine of abuse of rights are not necessarily the same
in Quebec as in France. In my opinion, it is impossible in the circumstances of the case at bar to draw
any inspiration from the situation in France. As for
the solution adopted in England in Brett, although
it is compatible with our law, it is not applicable
in the instant case because the appellant claims to
have suffered moral injury and not to have been
placed in a situation of financial dependence. The
U.S. cases in which the wife’s dependence was
taken into account may also be helpful, but those
based on a punitive objective must be disregarded.
The situation in Israel is unique, but it is relevant
simply in that it shows that, even in a context in

Le survol des solutions retenues dans les quatre 154
pays examinés permet de mettre en relief que certaines d’entre elles sont déjà ouvertes aux justiciables québécois et canadiens. Plusieurs autres, par
contre, se heurtent à l’existence de règles différentes au Canada. Ainsi, la solution française fondée
sur la faute ou l’abus de droit n’est pas écartée, mais,
d’une part, tel n’est pas le fondement du recours de
l’appelante et d’autre part, les conditions d’application de la doctrine de l’abus de droit au Québec ne
sont pas nécessairement les mêmes qu’en France.
Il me paraît impossible dans les circonstances de
la présente affaire de trouver quelque inspiration
dans le modèle français. Par ailleurs, bien que
compatible avec notre droit, la solution adoptée en
Angleterre dans l’affaire Brett n’est pas applicable
en l’espèce, puisque l’appelante dit avoir subi des
dommages moraux et non avoir été placée dans une
situation de dépendance pécuniaire. Les décisions
américaines qui tiennent compte de l’état de dépendance de la femme peuvent elles aussi être utiles,
mais il faut écarter celles qui reposent sur un objectif punitif. Par ailleurs, le cas d’Israël est unique,
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which a close interrelationship exists between the
state and religion, the possibility of a civil court
awarding financial compensation for failure to consent to a get has been recognized in only one decision.

mais il est pertinent simplement en ce qu’il révèle
que, même dans un contexte d’inter-relation étroite
de l’État avec la religion, une seule décision reconnaît la possibilité pour les tribunaux civils d’accorder une compensation pécuniaire en cas de défaut
de consentir au get.

155

This review leads me to conclude that, in the
countries whose law is most similar to ours, the get
issue is governed by internal private law rules. The
solutions that have been adopted are quite varied.
The decisions of each country’s courts are based on
mechanisms proper to that country. They establish
no principle of public law that is so persuasive that
Canadian courts should alter their approach. The
Canadian solutions discussed above are both sensible and sufficient.

Après examen, je conclus que, dans les pays dont
le droit se rapproche le plus du nôtre, le problème
du get relève des règles internes de droit privé. Les
solutions sont très variées. Les décisions étrangères
reposent sur les mécanismes propres à chaque pays.
On n’y retrouve pas un principe de droit public qui
aurait une force persuasive telle que les tribunaux
canadiens devraient modifier leur approche. Les
solutions canadiennes mentionnées précédemment
sont prudentes et suffisantes.

156

This being said, the appellant’s claim is based
on contract law. Furthermore, it was on the basis of
contract law that the case was decided both at trial
and on appeal. This question must now be considered.

Ceci dit, l’appelante a fondé sa demande sur le
droit des contrats. C’est d’ailleurs sous cet angle
que l’affaire a été jugée, tant en première instance
qu’en appel. Il reste maintenant à examiner cette
question.

2.3 Private law: the contractual claim

2.3 Le droit privé : le recours contractuel

The clause in issue is found in a corollary relief
agreement incorporated into a decree that orders
the parties to comply with their undertakings.
Orders concerning relief corollary to divorce and
the separation of the parties’ property are governed
by the Divorce Act and, in Quebec, by the Civil
Code of Québec, S.Q. 1991, c. 64 (“Civil Code” or
“C.C.Q.”). Before considering the rules governing
contracts in Quebec civil law, I will examine the
general nature of corollary relief agreements.

La clause en litige figure dans une entente sur les
mesures accessoires incorporée à un jugement qui
ordonne aux parties de se conformer à leurs engagements. Les ordonnances concernant les mesures
accessoires au divorce et à la séparation des biens
des parties sont régies par la Loi sur le divorce et,
au Québec, par le Code civil du Québec, L.Q. 1991,
ch. 64 (« Code civil » ou « C.c.Q. »). Avant de se
pencher sur les règles régissant les contrats en droit
civil québécois, il convient d’examiner la nature
des ententes sur les mesures accessoires en général.

2.3.1 Corollary Relief Agreements

2.3.1 Les ententes sur les mesures accessoires

Under ss. 15.1 and 15.2 of the Divorce Act, a
court of competent jurisdiction — the Superior
Court in the case at bar — may make an order
requiring one spouse to pay for the support of the
other spouse or of the children of the marriage.
Section 16 of the Divorce Act authorizes the court
to make an order respecting custody of or access

En vertu des art. 15.1 et 15.2 de la Loi sur le
divorce, le tribunal compétent — en l’occurrence
la Cour supérieure — peut rendre une ordonnance
enjoignant à un époux de verser une prestation
pour les aliments de l’autre époux ou des enfants
à charge. L’article 16 de la Loi sur le divorce autorise quant à lui le tribunal à rendre une ordonnance
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to the children. As well, under Quebec family law,
when a couple separates or divorces, the court partitions the rights resulting from the family patrimony, awards a compensatory allowance if appropriate and sorts out the rights resulting from the
matrimonial regime and the marriage contract. The
court’s task is facilitated when the parties enter into
an agreement setting out the terms on which they
agree. Before making its order, the court ensures
that the parties’ undertakings are consistent with
the principles of the Divorce Act and Quebec
family law. It may happen that the parties incorporate into a corollary relief agreement undertakings
that are not related to their family obligations under
the Divorce Act or Quebec family law. In such a
case, the undertakings are not, strictly speaking,
relief corollary to divorce and separation.

relative à la garde des enfants ou à l’accès auprès
de ceux-ci. De plus, en vertu du droit de la famille
québécois, lors de la séparation ou du divorce, le
tribunal partage les droits résultant du patrimoine
familial, attribue, s’il y a lieu, une prestation compensatoire et règle les droits résultant du régime
matrimonial et du contrat de mariage. La tâche du
tribunal peut être facilitée par la préparation d’une
entente faisant état des modalités dont conviennent
les parties. Avant de prononcer son ordonnance, le
tribunal s’assure de la conformité des engagements
des parties aux principes de la Loi sur le divorce
et du droit de la famille québécois. Il peut arriver
que les parties incorporent à une entente sur les
mesures accessoires des engagements qui ne sont
pas liés à leurs obligations familiales découlant de
la Loi sur le divorce ou du droit de la famille québécois. Dans de tels cas, ces engagements ne sont
pas, à proprement parler, des mesures accessoires
au divorce et à la séparation.

Where relief corollary to divorce or separation
is incorporated into an order of the Superior Court,
the creditor of such an obligation has no other formalities to observe before being able to enforce
the obligation. In other words, a separate action is
not necessary to enforce a support agreement that
is incorporated into a Superior Court judgment
in which the debtor is ordered to comply with his
or her undertaking. As well, a debtor who fails to
comply with a non-pecuniary undertaking under
the Divorce Act or Quebec family law may be cited
for contempt of court.

Lorsqu’une mesure accessoire au divorce ou à 159
la séparation est incorporée dans une ordonnance
prononcée par la Cour supérieure, la partie créancière d’une telle obligation n’est tenue à aucune
autre formalité avant de pouvoir en demander l’exécution forcée. En d’autres mots, aucune action distincte n’est requise pour obtenir l’exécution d’une
entente sur une prestation alimentaire incorporée dans un jugement de la Cour supérieure qui
ordonne au débiteur de se conformer à son engagement. De même, le débiteur qui ne se conforme pas
à un engagement non pécuniaire qui découle de la
Loi sur le divorce ou du droit de la famille québécois s’expose à une condamnation pour outrage au
tribunal.

Furthermore, bringing a separate action to sanction non-compliance with an order concerning
relief corollary to a divorce is prohibited. Thus, a
custodial parent’s violation of an undertaking to
facilitate access by the non-custodial parent cannot
give rise to an action in damages. In Frame v.
Smith, [1987] 2 S.C.R. 99, the father claimed damages, alleging that he had been forced to incur considerable expense and had suffered emotional distress because the mother and her new spouse had
interfered with the relationship he wanted to have

D’ailleurs, il est prohibé d’intenter une action 160
distincte pour faire sanctionner le non-respect
d’une mesure accessoire au divorce qui fait l’objet d’une ordonnance. Ainsi, la contravention par le
parent gardien à son engagement à faciliter les visites du parent non gardien ne peut donner lieu à une
action en dommages-intérêts. Dans l’arrêt Frame
c. Smith, [1987] 2 R.C.S. 99, le père réclamait des
dommages-intérêts, alléguant avoir dû supporter
des frais considérables et avoir souffert de problèmes émotionnels en raison des entraves créées par
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with his children. Among other things, the mother
had changed the children’s surname and their religion and had denied that her former husband was
their father. The Court nonetheless held that, for
rights arising under the Divorce Act and under provincial legislation governing the consequences of
separation and divorce, remedies are limited to the
schemes adopted by Parliament and the provincial
legislatures (p. 112). If clause 12 were considered
relief corollary to the divorce, neither party could
rely on it to bring a separate action in the civil
courts.

la mère et son nouvel époux pour faire obstacle aux
rapports qu’il voulait entretenir avec les enfants. La
mère avait notamment changé le nom de famille des
enfants et leur religion et nié que l’ex-époux était le
père de ceux-ci. La Cour a néanmoins conclu que,
en ce qui a trait aux droits découlant de la Loi sur le
divorce et des lois provinciales régissant les conséquences de la séparation et du divorce, les recours
sont limités aux régimes adoptés par le Parlement
et les assemblées législatives provinciales (p. 112).
Si la clause 12 était considérée comme une mesure
accessoire au divorce, aucune des parties ne pourrait l’invoquer pour intenter un recours distinct
devant les tribunaux civils.

However, the undertaking to appear before the
rabbinical authorities is unrelated to the rights and
obligations arising under the Divorce Act or the
Civil Code. The incorporation of this undertaking
into the corollary relief agreement does not have
the effect of making it a right or obligation provided for in the Divorce Act or the Civil Code, nor
does the undertaking, as a result of this incorporation alone, constitute relief corollary to the divorce.
If clause 12 can serve as the basis for a separate
action, that action cannot be based on the fact that
the clause is incorporated into the corollary relief
agreement. It must be regarded as an autonomous
clause. To form the basis of a separate civil action,
the clause must satisfy the requirements of the civil
law. Since the case originates in the province of
Quebec, the applicable law is the law of contracts
in the civil law, not at common law.

L’engagement de se présenter devant les autorités rabbiniques n’est cependant pas relié aux droits
et obligations découlant de la Loi sur le divorce
ou du Code civil. Son incorporation à l’entente sur
les mesures accessoires n’en fait pas un droit ou
une obligation prévus par la Loi sur le divorce ou
le Code civil et n’en fait pas, de ce seul fait, une
mesure accessoire au divorce. Si la clause 12 peut
fonder un recours distinct, ce n’est pas du fait de son
incorporation dans l’entente sur les mesures accessoires. Elle doit être considérée comme une clause
autonome. Pour fonder un recours civil distinct, la
clause doit satisfaire aux exigences du droit civil.
Comme le dossier émane de la province de Québec,
le droit applicable est le droit civil des contrats et
non la common law.

2.3.2 Conditions of Contract Formation

2.3.2 Les conditions de formation du contrat

In 1989, when the action in damages was instituted, Quebec civil law was governed by the Civil
Code of Lower Canada (“C.C.L.C.”). According
to the transitional law rules, pending proceedings
continue to be governed by the C.C.L.C. (s. 9 of the
Act respecting the implementation of the reform of
the Civil Code, S.Q. 1992, c. 57). I will therefore
refer primarily to the provisions of the C.C.L.C. in
assessing the appellant’s position. I will also refer to
the C.C.Q. when the new rules clarify the law without changing the substance of the C.C.L.C. rules,
which is the case for most of the rules of contract

En 1989, au moment où l’action en
dommages-intérêts a été intentée, le droit civil québécois était régi par le Code civil du Bas Canada
(« C.c.B.C. »). Les règles du droit transitoire prévoient que les instances en cours continuent d’être
régies par le C.c.B.C. (art. 9 de la Loi sur l’application de la réforme du Code civil, L.Q. 1992, ch.
57). C’est donc principalement à ces dispositions
que je me reporterai pour évaluer la position avancée par l’appelante. Je me référerai aussi au C.c.Q.
lorsque les nouvelles règles précisent le droit sans
modifier la substance du C.c.B.C., ce qui est le cas
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formation, particularly those relating to the object
of a contract.

pour la majorité des règles de formation du contrat,
plus particulièrement celles ayant trait à l’objet du
contrat.

In the instant case, the appellant argues that
the respondent must pay damages because he
breached an obligation resulting from clause 12.
Article 982 C.C.L.C. says the following about the
obligation:

En l’espèce, l’appelante soutient que l’intimé 163
est tenu de payer des dommages-intérêts en raison
d’un manquement à une obligation découlant de la
clause 12. L’obligation est ainsi décrite à l’art. 982
C.c.B.C. :

982. It is essential to an obligation that it should
have a cause from which it arises, persons between
whom it exists, and an object.

982. Il est de l’essence d’une obligation qu’il y ait
une cause d’où elle naisse, des personnes entre qui elle
existe, et qu’elle ait un objet.

This provision is supplemented by art. 983
C.C.L.C., which specifies the legal situations that
give rise to obligations:

Cette disposition est complétée par l’art. 983 164
C.c.B.C., qui précise les situations juridiques donnant naissance aux obligations :

983. Obligations arise from contracts, quasicontracts, offences, quasi-offences, and from the
operation of the law solely.

983. Les obligations procèdent des contrats, des
quasi-contrats, des délits, des quasi-délits, ou de la loi
seule.

The appellant submits that the obligation in
issue arises from a contract. No other legal situation has been invoked, or even discussed. It must
therefore be determined whether clause 12 constitutes a contract in Quebec law. For this purpose, it is necessary to consider the requirements
for “validity” of a contract. According to art. 984
C.C.L.C., a contract must meet four conditions:

L’appelante soutient que le contrat est la source 165
de laquelle procède l’obligation. Aucune autre
situation juridique n’a été invoquée ou même discutée. Il est donc important de déterminer si, en
droit québécois, la clause 12 constitue un contrat.
Pour ce faire, il faut se reporter aux conditions de
« validité » du contrat. Selon l’art. 984 C.c.B.C., le
contrat doit respecter quatre conditions :

984. There are four requisites to the validity of a
contract:

984. Quatre choses sont nécessaires pour la validité
d’un contrat :

Parties legally capable of contracting;

Des parties ayant la capacité légale de contracter;

Their consent legally given;

Leur consentement donné légalement;

Something which forms the object of the contract;

Quelque chose qui soit l’objet du contrat;

A lawful cause or consideration.

Une cause ou considération licite.

There is no doubt that the undertaking was
agreed to by both parties. They were legally capable of contracting and they gave their consent.
The other two conditions of formation — cause
and object — require more detailed consideration.

Il ne fait aucun doute que l’engagement a été 166
souscrit par les deux parties. Les parties avaient la
capacité légale de contracter et elles ont donné leur
consentement. Les deux autres conditions de formation — la cause et l’objet — requièrent cependant un examen plus approfondi.

Cause is not defined in the C.C.L.C., but it
is defined in the Civil Code. According to the
Minister’s commentaries that were published
when the Civil Code was enacted, the definition

La notion de cause n’est pas définie dans le 167
C.c.B.C., mais elle l’est dans le Code civil. Selon les
Commentaires du Ministre publiés lors de l’adoption du Code civil, la définition donnée à l’art. 1410
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in art. 1410 C.C.Q. is the one that was accepted
by commentators and the courts at the time of the
reform. Article 1410 C.C.Q. reads as follows:

C.c.Q. est celle qui était retenue par la doctrine et
la jurisprudence lors de la réforme. Voici le texte de
l’art. 1410 du C.c.Q. :

1410. The cause of a contract is the reason that
determines each of the parties to enter into the contract.

1410. La cause du contrat est la raison qui détermine chacune des parties à le conclure.

168

According to the commentators, the cause of a
contract has an objective aspect. It is the element
that justifies the contract’s existence. For each party,
the objective cause of the contract is the other party’s
undertaking. But this information is not very helpful. Where a synallagmatic contract is concerned,
the cause, defined as the other party’s undertaking,
is of no assistance in determining whether the contract is valid. What is relevant above all is the subjective aspect, namely the reason why a party enters
into the contract. Whether considered in light of its
objective aspect or its subjective aspect, the cause
need not be mentioned in the contract. In view of
the words of art. 984 C.C.L.C. (“[a] lawful cause or
consideration”), the courts concern themselves with
the cause of a contract only when its lawfulness is
contested. If consenting parties who are capable of
contracting agree to a juridical operation, it can be
inferred from this that they have a reason for doing
so. Only the lawfulness of this reason is subject to
review. (D. Lluelles and B. Moore, Droit des obligations (2006), at paras. 1066 et seq.)

Les auteurs reconnaissent un aspect objectif à la
cause du contrat. C’est l’élément qui justifie l’existence du contrat. Pour chacune des parties, la cause
objective du contrat serait l’engagement de l’autre
partie. Cette information est toutefois peu utile. En
effet, dans un contrat synallagmatique, la cause,
identifiée comme l’engagement de l’autre partie,
n’aide en rien à l’analyse de la validité du contrat.
C’est surtout l’aspect subjectif qui est pertinent. Il
s’agit du motif qui pousse une partie à s’engager.
Qu’elle soit vue sous son aspect objectif ou subjectif, la cause n’a pas à être mentionnée au contrat.
Suivant le texte de l’art. 984 C.c.B.C. (« [u]ne cause
ou considération licite »), les tribunaux ne s’intéressent à la cause du contrat que lorsque sa licéité
est contestée. En effet, si, capables et consentantes, les parties conviennent d’une opération juridique, on peut inférer qu’un motif les guide. Seule la
licéité de ce motif doit être contrôlée. (D. Lluelles
et B. Moore, Droit des obligations (2006), par.
1066 et suiv.)

169

The fact that the cause of a contract is connected
with a religion does not affect the validity of the
contract. For example, a person may have various
reasons for undertaking to pay his or her religious
community a specific sum of money, the most basic
being a desire to contribute to an institution’s financial health. In this sense, it is correct to say that a
contract with a religious cause may be valid. There
is nothing unlawful about having a religious reason
for entering into a contract. However, the cause of
the contract must not be confused with its object,
as the trial judge has done and as, with respect, the
majority are doing.

Le lien rattachant la cause du contrat à une religion n’entache pas l’existence du contrat. Ainsi,
l’engagement d’une personne à verser à sa communauté religieuse une somme d’argent déterminée
peut être fondé sur diverses raisons, la plus élémentaire étant la volonté de contribuer à la santé financière d’une institution. En ce sens, il est exact de
dire qu’un contrat ayant une cause religieuse peut
être valide. Il n’y a rien d’illicite à être mû par un
motif religieux lorsqu’on contracte. Il ne faut cependant pas confondre la cause avec l’objet du contrat,
comme l’a fait le juge de première instance et, avec
égards, comme le font les juges de la majorité.

170

The fourth condition of contract formation is
the existence of an object. This, according to the
respondent, is the condition that is not met in the
instant case. The Civil Code restates and clarifies
the former law. Article 1412 reads as follows:

La quatrième condition de formation du contrat
est l’existence d’un objet. C’est cette condition qui,
selon l’intimé, fait défaut. Le Code civil reprend
le droit antérieur en le précisant. L’article 1412 est
rédigé ainsi :
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1412. The object of a contract is the juridical operation envisaged by the parties at the time of its formation, as it emerges from all the rights and obligations
created by the contract.

1412. L’objet du contrat est l’opération juridique
envisagée par les parties au moment de sa conclusion,
telle qu’elle ressort de l’ensemble des droits et obligations que le contrat fait naître.

Article 1412 specifies that the object of a contract
is the juridical operation envisaged by the parties
at the time of its formation. At this stage, the operation as a whole must be considered, and not just
the obligations the parties are bound to perform.
Identifying the object of the contract is important,
because only the object makes it possible to determine the nature of the juridical operation the parties have agreed on. Contrary to what the majority assert, the review of the object is not limited to
determining whether it is contrary to public order
(art. 1413 C.C.Q.). Indeed, Lluelles and Moore, in
their treatise on the law of obligations, state that
the principal use of the object of the contract is to
enable the court to ensure that the contract in fact
exists:

L’objet du contrat, précise l’art. 1412, est l’opéra- 171
tion juridique que les parties envisagent au moment
de la conclusion du contrat. À cette étape, c’est l’ensemble de l’opération qui fait l’objet de l’examen
et non les seules obligations auxquelles les parties
sont tenues. L’identification de l’objet du contrat est
important parce que seul l’objet permet de déterminer la nature de l’opération juridique sur laquelle
les parties s’entendent. Contrairement à ce qu’affirment les juges de la majorité, le contrôle de l’objet
ne consiste pas simplement à vérifier s’il y a contravention à l’ordre public (art. 1413 C.c.Q.). Lluelles
et Moore, dans leur traité sur le droit des obligations, précisent même que l’utilité première de l’objet du contrat est de permettre de s’assurer de l’existence même du contrat :

[TRANSLATION] The 1987 draft bill on obligations was
quite clear in this respect, as article 1455 thereof provided that “[a] contract which does not have as its object
a juridical act envisaged by the parties at the time of
its conclusion . . .” was null. Even though article 1413
C.C.Q. does not include this clarification, being limited
to nullifying a contract whose object is unlawful, the
solution is, strictly speaking, the same: it is clear from
the second paragraph of article 1385 that the object of
a contract is one of the elements of the formation of
contracts in the same way as consent by and capacity
of the contracting parties. Conformity of the object of
the contract with public order is not, therefore, the only
source of contention with respect to the object: the very
non-existence of this object, as an element of the agreement, may bring the formation of a contract into question. [Emphasis in original; para. 1054.]

L’Avant-projet de loi de 1987 sur les obligations était
très explicite à cet égard, lorsque son article 1455 déclarait nul « le contrat qui n’a pas pour objet quelque opération juridique envisagée par les parties au temps de
sa conclusion [. . .] ». Même si l’article 1413 C.c.Q. n’a
pas repris cette précision, se contentant de frapper de
nullité le contrat dont l’objet est illicite, la solution est
strictement la même : en effet, l’objet du contrat est bien
présenté par le second alinéa de l’article 1385 comme
un des éléments de formation des contrats, au même
titre que le consentement et la capacité des contractants.
La conformité de l’objet du contrat à l’ordre public
n’est donc pas la seule source de contentieux en ce
qui concerne l’objet : l’inexistence même de cet objet,
comme élément de l’entente, peut remettre en cause la
conclusion d’un contrat. [En italique dans l’original;
par. 1054]

See also V. Karim, Les obligations (2nd ed. 2002),
vol. 1, at p. 279, art. 1412.

Voir aussi V. Karim, Les obligations (2e éd. 2002),
vol. 1, p. 279, art. 1412.

Furthermore, the respondent did not raise the
issue of whether the object is contrary to public
order in support of his argument that there was no
contract. It was raised only in the context of the
public law argument. He maintained that to award
damages against him solely because he exercised
his right to freedom of religion would be contrary
to public order (Respondent’s Factum, at para. 123).

La question de la contravention à l’ordre public 172
n’a d’ailleurs pas été invoquée par l’intimé au soutien de son argument fondé sur l’inexistence du
contrat. Elle n’a été soulevée que dans le contexte
de l’argument de droit public. Il soutenait que de le
condamner à des dommages-intérêts pour le seul
motif qu’il aurait exercé sa liberté de religion serait
contraire à l’ordre public (mémoire de l’intimé, par.
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Thus, in his view, the concept of public order would
be relevant only to an analysis of that argument,
which is unnecessary in the case at bar.

123). Cette notion d’ordre public ne serait donc pertinente que pour étudier cet argument particulier,
ce qui n’est pas nécessaire en l’espèce.

173

Identifying the object of a contract is not, therefore, limited to identifying the object of each of the
obligations or to determining whether the juridical operation is lawful. The judge must be able
to determine whether the parties have agreed to a
mechanism that corresponds to a juridical operation. Thus, in Christiaenssens v. Rigault, [2006]
Q.J. No. 5765 (QL), 2006 QCCA 853, at para. 46,
the Quebec Court of Appeal could only find that
there was no contract, since it was unable to identify a juridical operation envisaged by the parties.

L’identification de l’objet du contrat ne se limite
donc ni à déterminer l’objet de chacune des obligations ni à vérifier la licéité de l’opération juridique.
Le juge doit pouvoir déterminer si les parties se
sont engagées dans un mécanisme qui correspond
à une opération juridique. Ainsi, la Cour d’appel du
Québec, dans Christiaenssens c. Rigault, [2006]
J.Q. no 5765 (QL), 2006 QCCA 853, par. 46, n’a
pu que constater l’inexistence du contrat, faute de
pouvoir identifier l’opération juridique envisagée
par les parties.

174

What operation was envisaged in the instant
case? The parties envisaged the obtaining of a religious divorce. Considered as a whole, the purpose
of the mutual undertakings to appear before the
rabbinical authorities in order to obtain a religious
divorce was to obtain a religious divorce. Is this a
juridical operation? A juridical operation implies
a mechanism capable of legal characterization; it
must be capable of juridical consequences. Sale,
service, lease and loan are some examples of juridical operations. Is the operation in the case at bar
a juridical operation? Obtaining a religious divorce
is not capable of legal characterization. The rabbinical authorities are not responsible for civil divorce
in the way that certain religious authorities are for
marriage. The act they perform or the judgment
they render is not recognized in civil law. Neither
the undertaking to consent to a religious divorce nor
the religious divorce itself has civil consequences. I
must therefore infer that, in clause 12 of the corollary relief agreement, the parties did not agree on
an operation recognized in civil law. Since the parties did not envisage a juridical operation, it must
be concluded that one of the essential elements of
contract formation is missing.

Quelle est l’opération envisagée dans la présente affaire? Les parties ont envisagé d’obtenir un
divorce religieux. Considérés dans leur ensemble,
les engagements mutuels de se présenter devant
les autorités rabbiniques pour les fins du divorce
religieux avaient pour but d’obtenir le divorce religieux. Est-ce une opération juridique? Une opération juridique implique un mécanisme susceptible
de qualification juridique; cette opération doit pouvoir emporter des conséquences juridiques. Une
opération juridique est, par exemple, une vente, un
service, une location ou un prêt. Ici, de quoi s’agitil? L’obtention d’un divorce religieux n’est pas susceptible de qualification juridique. Les autorités
rabbiniques ne sont pas chargées du divorce civil,
comme le sont, pour le mariage, certaines autorités religieuses. Le geste qu’elles posent ou le jugement qu’elles rendent n’est pas reconnu par le droit
civil. Ni les engagements à consentir à un divorce
religieux ni le divorce religieux lui-même n’ont de
conséquence civile. Je dois donc inférer que, dans
l’entente sur les mesures accessoires, à la clause
12, les parties ne conviennent d’aucune opération
reconnue en droit civil. Comme les parties n’envisageaient pas une opération juridique, il faut conclure
que l’un des éléments essentiels à la formation du
contrat est inexistant.

175

The undertaking to appear before the religious
authorities is therefore not a contract as the appellant argues, and as the majority accept. But if the
undertaking does not flow from a contract, what

L’engagement à comparaître devant les autorités religieuses ne constitue donc pas un contrat
comme le prétend l’appelante et comme l’acceptent
les juges de la majorité. Mais, si cet engagement ne
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did the parties do in agreeing to clause 12? What
is the juridical nature of this undertaking? In the
instant case, the undertaking to appear before the
rabbinical authorities for a religious divorce, like
an undertaking to go regularly to church, to synagogue or to a mosque, is based on a duty of conscience alone. The Court of Appeal was therefore
right to view the undertaking in clause 12 as a
purely moral obligation that may not be enforced
civilly.

découle pas d’un contrat, qu’est-ce que les parties
ont fait en convenant de la clause 12? Quelle est la
nature juridique de cet engagement? En l’espèce, au
même titre que l’engagement à aller régulièrement
à l’église, à la synagogue ou à la mosquée, l’engagement à se présenter devant les autorités rabbiniques pour le divorce religieux relève uniquement
d’un devoir de conscience. La Cour d’appel a donc
eu raison de considérer que l’engagement prévu à la
clause 12 est purement moral et n’est pas susceptible d’exécution civile.

Accordingly, as the Court of Appeal rightly
noted, the undertaking to appear before the rabbinical authorities as incorporated into the corollary relief agreement could at most be considered
a moral undertaking. Moreover, even if this moral
undertaking had been actionable, determining the
appropriate remedy would have been problematic.
This is the issue to which I will now turn.

Par conséquent, l’inclusion dans l’entente sur 176
les mesures accessoires de l’engagement de se présenter devant les autorités rabbiniques ne pouvait
tout au plus, comme le souligne avec raison la Cour
d’appel, qu’être considéré comme un engagement
moral. Par ailleurs, même si l’engagement moral
avait donné ouverture à une action en justice, la
détermination de la réparation susceptible d’être
accordée aurait été problématique. C’est de cette
question dont je vais traiter maintenant.

2.3.3 Damages

2.3.3 Les dommages-intérêts

In this Court, the appellant is asking, without specifying under which heads, that the damages awarded by the trial judge be increased to
$400,000. The remedy she seeks causes problems. Since I have already discussed these problems from a different perspective, I will return to
them only briefly.

Devant notre Cour, sans préciser les chefs de 177
réclamation, l’appelante demande d’augmenter à
400 000 $ le montant des dommages-intérêts que
le juge de première instance a accordés. La réparation demandée par l’appelante pose des problèmes. J’en ai déjà traité sous un autre angle et je n’y
reviens donc que brièvement.

First, the damages claimed by the appellant are
based on her observance of specific religious precepts. In both Canadian and Quebec law, freedom
of religion is recognized as a fundamental value.
It can serve as a basis for claiming equal treatment in civil society. However, it has not yet been
recognized as a means of forcing another person
to perform a religious act, nor have the courts
been used to sanction the failure to perform such
an act.

Premièrement, les dommages-intérêts réclamés 178
par l’appelante découlent de son adhésion à des
préceptes religieux identifiés. Autant en droit canadien qu’en droit québécois, la liberté de religion est
reconnue comme une valeur fondamentale. Elle
peut servir de fondement pour revendiquer un traitement égal dans la société civile. Elle n’a cependant pas encore été reconnue comme moyen de
contraindre une autre personne à accomplir un acte
religieux ni les tribunaux utilisés pour sanctionner
le défaut d’accomplir un acte religieux.

Second, the argument on which the appellant’s
position is based requires recognition of a legal
situation that is contrary to the rules of Canadian

Deuxièmement, l’argument sur lequel l’appe- 179
lante fonde sa position oblige à reconnaître une
situation juridique contraire aux règles du droit
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and Quebec family law. It is clear from the evidence that, unless a religious divorce is granted, an
Orthodox Jewish woman may not date other men
with a view to marriage or have sexual relations
outside the marriage, and that any child born of
such sexual relations is considered to be illegitimate
(mamzer) (testimony of Rabbi Mendel Epstein,
Respondent’s Record, at pp. 904-5 and 930). In
Canadian and Quebec family law, a woman is free
to remarry without her former husband’s consent.
Children are treated equally whether they are born
of a marriage or not. To sanction the religious law
by, for example, ordering the payment of damages
because children would be regarded as mamzerim
or because the appellant was not released from her
marriage despite the granting of a divorce would be
to impose a rule that is inconsistent with the rights
the secular courts are otherwise responsible for
enforcing.

de la famille canadien et québécois. Il ressort de
la preuve que, en l’absence de divorce religieux,
une femme de confession juive orthodoxe ne peut
fréquenter d’autres hommes en vue d’un mariage,
ni avoir de relations sexuelles hors du mariage, et
que tout enfant né de telles relations est considéré
comme illégitime (mamzer) (témoignage du rabbin
Mendel Epstein, dossier de l’intimé, p. 904-905 et
930). En droit de la famille canadien et québécois,
une femme est libre de se remarier sans le consentement de son ex-mari. Les enfants — qu’ils soient
issus ou non d’un mariage — sont traités de façon
égale. Sanctionner la loi religieuse, par exemple
en ordonnant le paiement de dommages-intérêts
parce que les enfants seraient considérés comme
des mamzerim ou parce que l’appelante n’aurait pas
été libérée de son mariage malgré le prononcé du
divorce, reviendrait à imposer une règle incompatible avec les droits que les tribunaux laïques ont par
ailleurs la responsabilité de faire reconnaître.

In short, contract law cannot be relied on to
enforce religious undertakings. Neither the rules
of contract formation nor the rules governing the
consequences of breaching an obligation may be
used as a vehicle for sanctioning the violation of a
religious precept. Such undertakings do not constitute a juridical operation. Clause 12 cannot, legally,
be characterized as a contract. It is a purely moral
undertaking. In addition, the assessment of damages would require the court to implement a rule of
religious law that is not within its jurisdiction and
that violates the secular law it is constitutionally
responsible for applying.

En résumé, le droit des contrats ne peut pas
être invoqué pour obtenir l’exécution d’un engagement religieux. En effet, ni les règles de formation du contrat ni celles qui régissent les conséquences de la violation des obligations ne peuvent
servir de véhicule pour sanctionner la violation
d’un précepte religieux. Les engagements envisagés ne constituent pas une opération juridique. La
clause 12 ne peut pas, juridiquement, être qualifiée
de contrat. Elle constitue un engagement purement
moral. De plus, l’évaluation des dommages-intérêts
obligerait le tribunal à mettre en œuvre une règle
du droit religieux qui n’est pas de son ressort et qui
porte atteinte à la loi laïque qu’il est constitutionnellement chargé d’appliquer.

3. Conclusion

3. Conclusion

The restraint shown by Canadian civil courts
with respect to religious questions enables them not
only to limit their action to rules they are explicitly responsible for applying, but also to maintain a
neutrality that is indispensable in a pluralistic and
multicultural society. It allows them to focus on
conformity to the civil standard without having to
decide between various customs or practices.

La réserve manifestée par les tribunaux civils
canadiens à l’endroit des questions religieuses leur
permet non seulement de limiter leur action aux
règles qu’ils sont explicitement chargés d’appliquer,
mais elle leur permet aussi de conserver une neutralité qui est indispensable dans une société pluraliste et multiculturelle. Elle permet aux tribunaux de
s’attacher au respect de la norme civile, sans avoir à
trancher entre diverses coutumes ou pratiques.
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It has taken the Canadian state centuries to
reach the still-precarious balance we now have. In
Quebec, the transition to state neutrality is referred
to as the Quiet Revolution. Would attaching opprobrium to a child born to unmarried parents not
be to slip into a sort of “Quiet Regression”? The
role of the courts cannot be altered without calling into question the foundations of the relationship between the state and religion. The majority
suggest proceeding on a case-by-case basis. In my
opinion, that is a short-sighted approach. Canada
opens its doors to all religions. All of them are
entitled to receive the same protection, but not, I
believe, to be provided with weapons.

Il a fallu des siècles à l’État canadien pour en 182
arriver à l’équilibre encore précaire que nous
connaissons. Au Québec, le passage à la neutralité de l’État est même qualifié de Révolution tranquille. Attacher un opprobre à un enfant né hors
du mariage ne serait-il pas glisser dans une sorte
de « Régression tranquille »? Le rôle des tribunaux ne peut être modifié sans remettre en cause
les fondements de la relation entre l’État et la religion. La majorité suggère de procéder au cas par
cas. À mon avis, il s’agit d’une approche à courte
vue. Le Canada ouvre ses portes à toutes les religions. Toutes ont droit à la même protection, mais
non, selon moi, à la fourniture d’armes.

Although, like the Court of Appeal, I am sensitive to how difficult it is for the Jewish community
to modify the rules of religious divorce, the fact
remains that the courts are limited to deciding
cases that originate in positive law. The instant
case is one in which the religious and civil worlds
collide. In my opinion, the problem is a matter for
Hebrew law. I see no reason to change, for this
case, the clear rule that religion is not an autonomous source of law in Canada.

Bien que, à l’instar de la Cour d’appel, je sois 183
sensible à la difficulté pour la communauté juive
de modifier les règles du divorce religieux, il n’en
demeure pas moins que les tribunaux sont limités à se saisir de litiges qui prennent leur source
dans le droit positif. Nous sommes en présence
d’un cas où le religieux et le civil s’affrontent. À
mon avis, le problème relève du droit hébraïque.
Je ne vois aucune raison de changer, pour le présent cas, la règle claire qui veut que le religieux ne
constitue pas, au Canada, une source autonome de
droit.

I will conclude by noting that the reserved
approach taken by the Canadian courts to religious precepts is in my view a sound one. Civil
rights arise out of positive law, not religious law.
If the violation of a religious undertaking corresponds to the violation of a civil obligation, the
courts can play their civil role. But they must not
be put in a situation in which they have to sanction
the violation of religious rights. The courts may
not use their secular power to penalize a refusal to
consent to a get, failure to pay the Islamic mahr,
refusal to raise children in a particular faith,
refusal to wear the veil, failure to observe religious holidays, etc. Limiting the courts’ role to
applying civil rules is the clearest position and the
one most consistent with the neutrality of the state
in Canadian and Quebec law. Gandhi is credited
with saying that each person is responsible for his
or her own religion. That responsibility goes hand
in hand with the neutrality of the state toward

Je conclus en soulignant que l’approche réser- 184
vée des tribunaux canadiens face aux préceptes
religieux est, à mon avis, saine. Les droits civils
naissent du droit positif, non du droit religieux.
Si la violation d’un engagement religieux correspond aussi à la violation d’une obligation civile,
les tribunaux peuvent jouer leur rôle civil. Les tribunaux ne doivent cependant pas être placés dans
une situation où ils doivent sanctionner la violation
des droits religieux. Les tribunaux ne peuvent utiliser leur pouvoir laïque pour pénaliser le refus de
consentir au get, le non-paiement du mahr islamique, le refus d’élever les enfants dans une confession donnée, le refus de porter le voile, le nonrespect des fêtes religieuses, etc. Limiter le rôle
des tribunaux à l’application de la règle civile est la
position la plus claire et la plus compatible avec la
neutralité de l’État en droit canadien et québécois.
On prête à Gandhi d’avoir dit que chacun est responsable de sa religion. Cette responsabilité va de
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For these reasons, I would have dismissed the
appeal.
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pair avec la neutralité de l’État face aux préceptes
religieux et milite, en l’espèce, en faveur du rejet de
la demande de l’appelante.
Pour ces motifs, j’aurais rejeté l’appel.

Appeal allowed with costs, Deschamps and
Charron JJ. dissenting.

Pourvoi accueilli avec dépens, les juges
Deschamps et Charron sont dissidentes.
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