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May 27, 2015
BY HAND
The Honourable Justice Presiding in Chambers
Nova Scotia Court of Appeal
The Law Courts
1815 Upper Water Street
Halifax, MS B3J 157

Re:

The Nova Scotia Banisters’ Society
v. Trinity Western University and Brayden Volkenant
C.A. No. 43&854
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My Lady/ My Lord:
We represent the Canadian Bar Association (“CBA”). The CBA filed a Notice of Motion for
Leave to Intervene in this appeal, pursuant to Civil Procedure Rule (‘tCPR”) 90.19.
The CBA filed the Affidavit of its President Michele H. Hollins, Q.C., sworn May 25, 2015, in
support of its Notice of Motion for Leave to Intervene. We wi II not repeat its contents in
detail in this writing, but refer this Honourable Court to it for consideration.
As required by CPR 90.19, the Affidavit of Michete H. Hollins, Q.C. describes the CBA and
touches on the CBA’s interest in the appeal. This writing is intended to provide the Court with
an explanation of the CBA’s interest in the appeal, a description of the CBA’s position to be
taken on the appeal and an overview of the submissions the CBA wilt advance, their relevancy
to the appeal, and the reasons why the submissions will be useful and different from those of
the parties.
This appeal raises issues of fundamental importance to the legal profession. Given its
considerable experience in the areas under appeal and its extensive expertise in court
interventions, the CBA believes it could offer a distinct perspective to this Honourable Court.
If granted leave to intervene, the CBA will endeavour to assist the Court by presenting an
objective, balanced approach to the issues before the Court and the appropriate legal
framework.

Place Ate’c

2

IRVING MITCHELL KALICHMAN
Ma

EEN
burc;

Ic 935299%

Hc 91%
www, rrr:

K

37

The Honourable Justice Presiding in Chambers
Nova Scotia Court ofAppea
May27, 2015
Page 2

RV NG
MiTCHELL
KALICHMAN

A. ISSUES
The issues for consideration on this Motion are:
1.

ShouLd the CBA be granted leave to intervene in this appeal?

2.

What terms and conditions should be included in any order granting the CBA
leave to intervene?

The CBA is requesting an order that:
(a) the CBA may intervene in the within appeal;
(b) the CBA be permitted to present oral arguments at the hearing of the appeal;
Cc) the CBA will not be held liable for the costs of any other party or intervenor; and
(d) any other terms and conditions as deemed appropriate by this Honourable Court.
B. OVERVIEW OF THE

CBA’s PROPOSED SUBMISSIONS

If granted leave to intervene, the CBA proposes to make submissions centered around the
following elements:
(a)

Given that the self-regulation of the legal profession is considered a local matter
under our Constitution, it faLls on provincial and territorial law societies to determine
what academic credentials are required to qualify for bar admission. In a federation
where 12 jurisdictions out of 13 share the same common Law tradition, Law schools
must comply with the academic requirements and standards adopted by each law
society for accreditation of a law degree, wherever situated. This does not amount to
an impermissible extension of the law societies jurisdiction, but is instead a function
of Canadas constitutional arrangements (Global Securities Corp. v. British Columbia
(Securities Commission), [2000] 1 5.C.R. 494, para 24);

(b)

When considering a request for accreditation from a proposed law school, a
provincial or territorial Law society not only has the power but also the duty to
consider the admission policies of that school and assess them in light of the human
rights legislation binding on the law society (i.e. the Charter and the relevant local
human rights legislation). A law society does not escape Charter or human rights
legislation scrutiny of its own bar admission criteria by refraining from discriminatory
conduct while allowing accredited law schools to discriminate based on one or more
prohibited grounds (see: Keith v. Canada (Correctional Service), 2012 FCA 117);

(c)

When considering a request for accreditation, a law society must take into account
the different Charter values and fundamental rights at stake as well as the public
interest being pursued; its assessment must go beyond a mere determination of skills
and knowledge and take into account a broader range of factors (Trinity Western
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University v. College of Teachers, 2001 5CC 31, at para 13). This entails a compLex,
nuanced, fact-specific exercise (Bruker v. Marcovitz, 2007 5CC 54, at para 2). As a
resuLt, a Law society’s decision to refuse accreditation will be upheLd by the courts
on judiciaL review so long as the balance struck between the values and rights
concerned is proportionate (Loyola High School v. Quebec (Attorney General), 2015
SCC 12; Doré v. Barreau du Québec, 2012 5CC 12);
(d)

Law societies, Like other administrative decision-makers, are not strictly bound by
precedents when considering a request for accreditation of a law school. They are
allowed to take into account the evoLution in the treatment and recognition of an
equality-seeking group that has taken place in Canada and assess whether or not a
discriminatory treatment is justifiabLe under today’s circumstances (see: Carter v.
Canada (Attorney General), 2015 5CC 5; Canada (Attorney General) v. Bedford, 2013
5CC 72). in the case of lesbian, gay, bisexual and transgender (“LGBT”) individuals,
this includes the Legalization of same-sex marriage and the formal rejection by the
Supreme Court of Canada of the distinction between ruLes or acts that target sexual
orientation and those that target sexual behaviour (see: Reference re Same-Sex
Marriage, 2004 5CC 79; Saskatchewan (Human Rights Commission) v. Whatcott, 2013
5CC 11, at para 123, citing L’Heureux-Dubé l’s dissenting reasons in Trinity Western
University v. College of Teachers, 2001 5CC 31, at para 69);

(e)

While the non-academic factors that a law society must consider when assessing a
request for accreditation of a proposed Law schooL may vary with each institution,
the adoption of a policy whereby no accredited law school may have a discriminatory
admission policy is a reasonable exercise of a law society’s power to regulate access
to the profession in the pubLic interest. The extent to which that policy may Limit or
constrain the religious and association freedom of individuals working or attending a
reLigiously-affiliated law schooL depends on the balance to be struck between the
different rights, values and interests at stake. in cases affecting the rights of LGBT
individuals, a law society shouLd consider the foLlowing factors:
i)

it has Long been held that limits imposed on a manifestation of one’s views and
practices, where that manifestation is incompatible with other protected
rights, entail an attenuated level of justification by the state (Ross v. New
Brunswick School District No. 15, [1996] 1 5.C.R. 825, at para 94, cited in
Saskatchewan (Human Rights Commission) v. Whatcott, 2013 5CC 11, at para
162; see aLso: Bruker v. Marcovitz, 2007 5CC 54, at paras 70-78). The right to
have one’s reLigious views and practices protected does not mean that they
should always trump other considerations. Not all religious views and practices
are compatibLe with Canada’s fundamental values and, accordingly, not alL
barriers to their expression are arbitrary (Bruker v. Marcovitz, 2007 5CC 54, at
para 2; see also: Alberta v. Hutterian Brethren of Wilson Colony, 2009 5CC 37);

ii)

Admission policies that discriminate on the basis of sexual orientation seriousLy
impact LGBT individuals, forcing them to choose between refraining from
sexuaL intimacy and concealment, lest they be denied admission or, once
admitted, expelled from the school. Imposed concealment of one’s true
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identity has been recognized to be harmful to personal confidence and selfesteem; it constitutes a particutarty cruet form of discrimination (Vriend v.
Alberta, [1998] 1 S.C.R. 493, at para 102). This is of special importance to
LGBT evangelical Christians who may be denied admission to a school that
proposes to teach Law through the prism of their faith. Since the adoption of
provincial human rights code and the Charter, Canadian institutions, including
Law societies, have had a duty to ensure that members of the Canadian pubLic
are not arbitrarily disadvantaged by their own religion (Bruker v. Marcovitz,
2007 5CC 54, at para 19); and
iii) Freedom of religion is only impaired when actuaL religious beLiefs or conduct is
threatened (Saskatchewan (Human Rights Commission) v. Whatcott, 2013 SCC
11, at para 155; see also: Syndicat Northcrest v. Amselem, 2004 5CC 47). Law
schools, even those at religiously-affiliated universities, are not churches, while
the state has the power to impose limits and requirements on the contents of
non-religious courses taught at accredited private religious schools. The mere
fact of being exposed to someone else’s beliefs and practices, or even having
to teach them in a neutral way, does not impose an undue burden on one’s
freedom of religion (see: Loyola High School v. Quebec (Attorney General),
2015 SCC 12; S.L. v. Commission scolaire des Chénes, 2012 5CC 7). This is
especiaLly so in cases of non-theological programs offered by religiouslyaffiliated universities which are by law open to all students, irrespective of
whether or not they are a member of the church that runs the school (see:
Brossard v. Québec (Comm. des droits de ía personne), [1988] 2 S.C.R. 279;
CaIdwell v. Stuart, [1984] 2 S.C.R. 603);
(f)

C.

FinalLy, the CBA would bring to this Honourable Court’s attention the U.S.
experience, which shows that refusaL by state actors to recognize or grant benefits to
religious schools on account of discriminatory admission policies is compatible with
the robust protection of freedom of religion and association (see: Christian Legal
Society of University of California, Hastings College of Law v. Martinez, 561 U.S. 661
(2010); Bob Jones University v. United States, 461 U.S. 574 (1983); Norwood v.
Harrison, 413 U.S. 455 (1973); American Bar Association’s August 2012 Standords and
Rules of Procedure for Approval of Law Schools, Standard 211).
LAW AND ARGUMENT

The test for CPR 90,19
This Motion is governed by CPR 90,19, which provides:
(1)

A person may intervene in an appeal with Leave of a judge of the Court of
Appeal.

(2)

A judge of the Court of Appeal may make an order granting Leave to intervene on
terms and conditions the judge sets.
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(3)

A person who wishes to intervene in an appeal may make a motion to a judge of
the Court of AppeaL for Leave to intervene by fiLing a notice of motion for Leave.

(4)

The notice of motion for Leave to intervene must be fiLed no more than 15 days
after the day the notice of appeaL is fiLed.

(5)

A motion for Leave must concisely describe aLl of the following:
(a)

the intervenor;

(b)

the intervenor’s interest in the appeaL;

(c)

the intervenor’s position to be taken on the appeaL;

(d)

the submissions to be advanced by the intervenor, their reLevancy to the
appeal, and the reasons for beLieving that the submission wilL be usefuL
to the Court of Appeal and wiLL be different from those of the parties.

(6)

An intervenor’s factum must not exceed 25 pages, unless ordered otherwise by
the Court of Appeal or a judge of the Court of AppeaL;

(7)

An intervenor is bound by the content of the appeaL books and may not add to
them, unless a judge of the Court of Appeal directs otherwise.

(8)

An intervenor may present oral argument only if permitted by the Court of
AppeaL or a judge of the Court of AppeaL.

As noted by this Court in A.8. v. Bragg Communications Inc., 2010 NSCA
to CPR 90.12:

70,1

in reference

[6] Therefore, the proposed intervenor must identify itself its interest in the appeal,
the position it wiLl take on the appeal, and the submissions it wiLL advance. The
submissions must be demonstrabLy reLevant to the appeaL, usefuL to the court, and
different from those of the parties. [Emphasis added]
,

In R. v. Chehil, 2009 NSCA 85

2

the Honourable Justice Fichaud noted that:

[14J The authorities have described a fLexibLe list of criteria to govern the judge’s
discretion whether to allow an intervention under what are now RuLes 90.19(1) and (2):
R. v. Regan (1999), 174 NSR (2d) 1, at ¶1 29-53, per CromweLL, J.A.; R, V. Murdock
(1996) 148 NSR 2(d) 183, at ¶110, per Bateman, J.A.; Arrow Construction Products Ltd.
v. Nova Scotia (Attorney General) (1996), 148 NSR (2d) 392, at ¶ 5, per Bateman, J.A.
Logan v. N. S. (Workers Compensation Appeals Tribunal), 2006 NSCA 11, 1] 8, says:
[8]
Generally, an intervention should (1) target the parties existing (is and (2)
accommodate the process of the existing appeaL whiLe (3) augmenting and not just
dupLicating the parties submissions or perspectives to assist the courts consideration
...
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of the parties issues... In the circumstances of this application the key factor is
whether the proposed intervention would bring a different or broader perspective
that may assist the court to consider and determine the parties issues on the
appeal.

[21] The authorities I have cited earlier speak of the value to the court of an intervenors
different perspective on the parties joined issues (e.g. Logan, ¶1 9-1 1). In my view, that
point pertains to this case. [Emphasis added]
In addition to these considerations, a court of appeal will ask the traditional considerations of
whether the proposed intervention will unduly delay the proceedings or cause undue
prejudice to the parties. The Conduct of an Appeal, 2’ ed., has been repeatedly cited by
this Honourable Court on this point, including in R. v. Fraser, 2010 NSCA 1O6:
[12] A useful summary of the relevant considerations is set out by John Sopinka ft Mark
A. Gelowitz in The Conduct of an Appeal, 2nd ed. (Canada: Butterworths, 2000) at pp.
258-59:
In considering an application to intervene, appellate courts will consider: (1) whether
the Intervention will unduly delay the proceedings; (2) possible prejudice to the
parties if intervention is granted; (3) whether the intervention will widen the It
between the parties; (4) the extent to which the position of the intervenor is already
represented and protected by one of the parties; and (5) whether the intervention will
transform the court into a political arena. As it is a matter of discretion, the court is
not bound by any of these factors in determining an application for intervention but
must balance these factors against the convenience, efficiency and social purpose of
moving the case forward with only the persons directly involved in the (is.

As this is the case at trial, consent of the parties to the intervention is not dispositive.
The appellate court retains its discretion even in the face of such consent, although
consent of the parties tends to diminish concerns about prejudice or undue delay
caused by the intervention.

In Trinity Western University v. Law Society of Upper Canada, 2014 ONCA 5541, Justice
Nordheimer considered these issues in the context of proceedings before the Ontario
Divisional Court. He noted:
[8]
I believe it is helpful to mention three other principles that govern the granting
of intervener status. First, it is a general principle that the threshold for granting
intervener status in a public interest or public policy case, is lower than it is for a
private interest case: Jones. Tsige (2011), 106 O.R. (3d) 721 (C.Aj. There is no dispute
that the issues raised in this case engage both the public interest and public policy.

[9]
Second, in Charter cases, it is recognized that it is important for the court
“to receive a diversity of representations reflecting the wide ranging impact of its
decision”: Ontario (Attorney General) v. Dieleman (1993), 16 0.R. (3d) 32 (Gen. Div.).

‘
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Third, it is also a principle that the fact that the proposed intervener is not
[10]
indifferent to the outcome of the appeal is not a reason to deny it right to intervene:
Qakwel( Engineering Ltd. v. Enernoth industries Inc., [2006] O,J. No. 1942 (C.A.) at
para. 9. I would add one observation regarding the application of that principle,
however. It seems to me that when there are multiple applicants for leave to
intervene, some of which favour the position of the applicant/appellant while others
favour the position of the respondent, the court should take into account the general
desire that there should, in the end result, be some balance between the positions to
be advocated when granting intervener status. While I accept that this would be a
secondary consideration [to the main considerations established by the decision in Peel],
it is nonetheless a factor that should be considered in the overall mix. [Emphasis added]
This case engages the public interest and public policy, in the context of the legal profession
and the legal system, of which both the CBA is an integral part.
Justice Bateman touched on such principles in Nova Scotia (Attorney General) v. Arrow
Construction Products Ltth, 1996 NSCA 4•5 When considering an application for leave to
intervene under former CPR 8, she noted (at page 5) that in the area of public interest and
constitutional litigation, courts have been liberal in permitting interventions so as to have
“the fullest perspective on the constitutional issues presented to the court.”
In Hartling v. Nova Scotia (Attorney General), 2006 NSSC 144,6 at paragraph 1, Justice
Robertson allowed a request for an intervention, noting that the proposed intervenor had
“something to add to the proceeding and the court will be better informed by their
participation.”
A similar approach has been adopted by the Supreme Court of Canada, which grants
intervenor status when an applicant can demonstrate that it can “present argument from a
different perspective with respect to some of the issues” raised in an appeal (Norberg v.
Wynrib, [1992] 2 S.C.R. 224).
Leave to intervene is thus granted where a prospective intervenor has a real interest in the
appeal and useful submissions that will be argued from a perspective different than the other
parties. This is consistent with the flexible approach taken by this Honourabte Court regarding
appeal interventions.

The CRA, its interest in this appeal, and its different and useful perspective
The CBA, as the voice of the legal profession in Canada, has a long history of public advocacy
and comment on issues relating to the interests of the profession and the public interest.
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The CBA brings a relevant, experienced, national voice of the legal profession to this appeal,
in which matters of great national importance to our profession are being considered.
The CBA, its mission and its track record in terms of relevant public interest interventions are
described in the Affidavit of its President Michele H. Hollins, Q.C. sworn May 25, 2015. By way
of summary, the CBA is the primary and only fully national membership organization for the
legal profession in Canada, with over 36,000 members in every province and territory.
As under5cored by TiDy Pillay, Q.C., President of the Nova Scotia Barristers’ Society,
subsequent to the Society’s decision to appeal the Nova Scotia Supreme Court decision:
Council believes that the [Court of Appeal] decision will impact not only the Nova
Scotia Barristers’ Society, but every other law society in Canada, the Federation of
Law Societies, and the entire national regime for accrediting and regularly reviewing
law school programs in Canada.8 [Emphasis added]
The CBA has been active in the discussions about the matters under appeal, having penned
submissions, made public statements, and passed a resolution at its Council.9 That resolution
(Non-Discrimination in Legal Education) urged the Federation of Law Societies of Canada and
its constituent Law societies “to require all LegaL education programs recognized by the Law
societies for admission to the bar to provide equal opportunity without discrimination on the
basis of race, national or ethnic origin, colour, religion, sex, sexual orientation, gender
expression, gender identity, age or mental or physical disability, or conduct that is integral to
and inseparable from identity for all persons involved in legal education including faculty,
administrators and employees (in hiring, continuation, promotion and continuing faculty
status), applicants for admission, enrolled students and graduates of those educational
programs.
-

The above-noted involvement highlights the CBA’s interest in this matter in recent years,
which has resulted in a body of knowledge and expertise on the topics under consideration.
CBA members are members of our self-regulated profession across this country. The CBA is
interested in this appeal because this is the first time that the admission criteria of a Law
school is being examined by Canadian courts, and the first time that a law society’s decision
to deny accreditation to a law school for admission to the bar is being challenged. Important
determinations will be made by way of this proceeding about the factors that can be
considered by a law society when deciding to issue accreditation or not.
The NSBS, and other Canadian law societies, act as the gatekeeper to the Legal profession.
The outcome of this case will thus have a profound impact on the powers of law societies to
determine who can and cannot join the profession, an essential component of self-regulation.

°

Available online at: http: I fnsbs.or/newsI201 5/03/society-will-appeal-court-decision-trinitywestern-law-school-matter.
Hollins Affidavit, at 18-21.
Hollins Affidavit, Exhibit “C”.
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As the voice of the legal profession in Canada, the CBA submits it has a strong and obvious
interest in this appeal.
Moreover, important equaLity interests are raised in this case. The CBA is a leader in
promoting Consideration of equality issues in the legal profession and the legal system. The
CBA houses the only national group of LGBT Lawyers and their allies in the country, namely
the Sexual Orientation and Gender Conference (“SOGIC”). SOGIC has chapters in many CBA
branches across Canada, including Nova Scotia, which was one of its founding chapters in
1997,11

n addition to its proven track record for advocacy on equality issues related to sexual
orientation, gender identity and gender expression, the CBA has widely advocated on equaLity
issues via its Equality Committee and other initiatives such as the 1993 CBA report entitled
Touchstones for Change: Equality, Diversity and Accountability (which has become commonly
known as the “Bertha Wilson Report”).12
Notably, the current debate is not just about LGBT individuals or rights. As the Non
Discrimination in Legal Education resolution makes clear, the CBA has called for legal
education to be free from all forms of discrimination, irrespective of the ground or motive,
This is a principled position meant to extend protection to other minority or traditionally
disadvantaged groups. Unlike many other proposed intervenors in this litigation, it is
submitted that the CBA is uniquely placed to advance this position as it represents individuals
from all the groups who have been or may be discriminated against.
The CBA’s voice on this matter is distinct from the parties in the appeal, not only because of
its national nature, but also because as a voluntary member organization, it is inherently
different from the regulators. CBA members are regulated by their law societies. CBA student
members are studying to be able to seek entry into their law societies.
With members in every province and territory, and including lawyers, articling clerks, jurists,
Québec notaries, academics and law students, it is submitted that the CBA represents a broad
cross section of the legaL profession.
As such, if granted leave to intervene, the CBA wilt address this appeal from the perspective
of the national voice of the Canadian legal profession. It will endeavour to assist this
Honourable Court by providing an objective, balanced approach to the applicable legal
principles. 13
The Supreme Court of Canada has held that “the submissions of responsibLe organizations”
with “a past history of helpful intervention” are appropriate for intervention in that court.14
The CBA has repeatedly proven itself in this capacity. In recognition of its expertise and
“

HoLlins Affidavit, at 11.
HoLlins Affidavit, at 12.
1)
HotLins Affidavit, at 26(d).
14
Zurich Insurance Co. v. Ontario (Human Rights Commission), [1990] S.C.J. No. 2140, cited in
.1. Sopinka andM. Gelowitz, The Conduct of anAppeal (3(ded 2012), pp. 358-359.
12
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national perspective, the Supreme Court of Canada has allowed the CBA to intervene in many
appeals that touch on similar issues to those before the Court in this matter)5
A CBA intervention would not cause undue delay or prejudice to the parties
The CBA is not seeking to widen the issues before the Court, nor add to the record. The CBA is
offering an anaLysis and perspective to the existing issues under consideration, including those
that highlight nationaL considerations for the Legal community and its reguLators across the
country. The CBA would be bound by whatever terms and conditions this HonourabLe Court
deems necessary for it in its role as an intervenor. The CBA will follow the schedule set by the
Court for this appeal.
13. ORDER REQUESTED

The proposed Intervenor, the Canadian Bar Association, respectfully requests an order
pursuant to Civil Procedure Rule 90.19 that:
(a) the CBA may intervene in the within appeal;
(b) the CBA be permitted to present oral arguments at the hearing of the appeaL;
(c) the CBA will not be held liable for the costs of any other party or intervenor; and,
(d) and other terms and conditions as determined appropriate by this Honourable Court.

HoLLins Affidavit, at 23.
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Decision:
[1]
This is a motion by Beyond Borders for leave to have standing in this appeal
as an inteiwenor. Beyond Borders is a non political/non religious volunteer
organization that advances rights of children to be free from abuse and exploitation
without regard to race, religion, gender or sexual orientation.
This appeal arises as a result of a written decision of Nova Scotia Supreme
[2]
Court Justice Arthur J. LeBlanc (reported as 2010 NSSC 215) dismissing a motion
by the appellants to allow them to proceed in the Supreme Court of Nova Scotia by
way of initials and a publication ban on material which they allege is defamatory.
[3]

The appellant on the appeal raises the following issues:
•

Whether the trial judge failed to exercise his parezis patriae
jurisdiction and take into account the distinctive vulnerability of
children in dismissing the motion.

•

Whether the trial judge erred in failing to consider that the publication
of defamatory statements made about the minor applicant was
evidence of a serious risk of harm.

[41

At the time of hearing I dismissed Beyond Borders’ motion without costs
with reasons to follow. Here are my reasons.
DECISION
[5]
Nova Scotia Civil Procedure Rule 90.19 (foniterly Rule 62.35) prescribes a
procedure to be followed by persons seeking to intervene in appeals. It reads:
90.19 (1)
A person may intervene in an appeal with leave of ajudge of the
Court of Appeal.
(2)
A judge of the Court of Appeal may make an order granting leave
to intervene on terms and conditions the judge sets.
(3)
A person who wishes to intervene in an appeal may make a motion
to a judge of the Court of Appeal for leave to intervene by filing a notice of
motion for leave.
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(4)
The notice of motion for leave to intervene must be filed no more
than fifteen days after the day the notice of appeal is filed.
(5)

A motion for leave must concisely describe all of the following:

(a)

the inten’enor;

(b)

the intervenor’s interest in the appeal;

(c)

the intervenor’s position to be taken on the appeal;

(d)

the submissions to be advanced by the inten’enor, their relevancy
to the appeal, and the reasons for believing that the submissions
will be useful to the Court of Appeal will be different from those
of the parties;

(6)
An intervenor’s factum must not exceed twenty-five pages, unless
ordered otherwise by the Court of Appeal or ajudge of the Court of Appeal.
(7)
An intewenor is bound by the content of the appeal books and may
not add to them, unless a judge of the Court of Appeal directs otherwise.
(8)
An intervenor may present oral argument only if pennitted by the
Court of Appeal or a judge of the Court of Appeal.

Therefore, the proposed intervenor must identify itself, its interest in the
[6]
appeal, the position it will take on the appeal, and the submissions it will advance.
The submissions must be demonstrably relevant to the appeal, useful to the court,
and different from those of the parties.
[7]
I will address each of these factors after first considering the granting of
intervenor status generally.
INTERVENTION GE%ERALLY
-

[8]
As noted by the authors, John Sopinka and Mark A. Gelowitz in The
Conduct ofan Appeal, 2nd ed., (Toronto: Butterworths Canada Ltd., 2000) at pp.
25 5-6:

Page: 4
A person who seeks leave to intervene in an appellate court is constrained by the
same general considerations as is a person who seeks to leave to intervene at thai.
As at trial, intervention is discretionary and is based on the legislative criteria
governing intervention in that jurisdiction. The proposed intervenor must
convince the court that it brings something additional to the Appeal that the
parties may not be able to supply.

[9]

Md later at pp. 258-259:
In considering an application to intervene, appellate courts will consider:
(1)
whether the intervention will unduly delay the proceedings; (2)
possible prejudice to the parties if intervention is granted; (3) whether the
intervention will widen the us between the parties; (4) the extent to which the
position of the intervener is already represented and protected by one of the
parties; and (5) whether the intervention will transform the court into a political
arena. As it is a matter of discretion, the court is not bound by any of these
factors in determining an application for intervention but must balance these
factors against the convenience, efficiency and social purpose of moving the case
forward with only the persons directly involved in the us. (footnotes omitted).

[10] Fichaud, J.A. recently considered a 90.19 motion in It v. Chehil, 2009
NSCA 85, although, in the criminal context, the decision offers helpful guidance,
he held:
[11]
The critical factor for a proposed intervention is whether the intervenor
would bring a submission or perspective on the parties’ issues that reasonably may
be expected to assist the Court.
...

[14] The authorities have described a flexible list of criteria to govern the
judge’s discretion whether to allow an intervention under what are now Rules
90.190) and (2): R. v. Regan (1999), 174 NSR (2d) I, at ¶ 29-53, per Cromwell,
J.A.; R. v. Murdock (1996) 148 NSR 2(d) 183, at ¶ 10, per Bateman, J.A.; Arrow
Constniction Products Ltd. v. Nova Scotia (Attorney General) (1996), 148 NSR
(2d) 392, at ¶ 5, per Bateman, J.A. Logan v. NS. (JVorkers Compensation
Appeals Tribunal), 2006 NSCA 11. ¶ 8, says:
[8]
Generally, an intervention should (1) target the parties’
existing lis and (2) accommodate the process of the existing appeal
while (3) augmenting and not just duplicating the parties’
...
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submissions or perspectives to assist the court’s consideration of
the parties’ issues...In the circumstances of this application the key
factor is whether the proposed intervention would bring a different
or broader perspective that may assist the court to consider and
determine the parties’ issues on the appeal.

[11]

I now turn to the factors prescribed by Rule 90.19.

(a)

The Intervenor’s Identity

[12] As is evident from the affidavit of Ms. Rosalind Prober, Beyond Borders is a
registered charitable organization incorporated in the Province of Manitoba. It is
the Canadian affiliate of ECPAT International (End Child Prostitution Child
Pornography and Trafficking of Children for Sexual Purposes)
[13] Its goal is the elimination of all forms of “commercial” sexual exploitation of
children. The focus and the mission of Beyond Borders (and ECPAT) is on
various initiatives to protect children from prostitution, pornography and
trafficking for sexual purposes.
[14] Beyond Borders says it has an understanding of the debates and the trends in
regards to the privacy interests of children and young persons involved in various
aspects of the legal system. It adds that it will present to the court “a unique
perspective of the special privacy interests of children and young persons”.
(b) The Intervenor’s Interest
[15] An interest in the proceeding may be demonstrated where the outcome
would directly affect an intetwenor’s existing legal or commercial rights.
[16] Here, Beyond Borders does not have a direct interest but seeks to intervene
on the basis of a broader “public interest”.
[17] The case of R. v. LePage, [1994] ) O.J. No. 1305 (Q.Lj(Ont. Ct., Gen. Div.)
is a good example of such a public interest intervention. In the context of
applications brought by defence counsel in a criminal sentencing, the proposed
inteiwenors sought to make submissions limited to constitutional issues. Howden,
J. observed:
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23.
It is clear to me that for constitutional issues such as these to receive
proper consideration, different perspectives and argument are certainly required.
And at the trial level, usethl evidentiary contributions beyond what may be
available to the existing parties may be most valuable not only for a sound result
at trial but, if required, to form the kind of record for appellate review which may
contribute to the interests ofjusdce and the social good.

[18] Likewise, in the Reference re Workers’ Compensation Act, 1983 (Nfld.),
[1989] 2 S.C.R. 335, the issue was the constitutionality of certain sections of the
Workers’ Compensation Act which limited certain rights of compensation. The
intended intervenor in that Reference case was an injured person who had brought
a challenge to similar British Columbia provisions and whose action had been
stayed pending the outcome of the appeal. Her rights and appeal were directly
contingent on the outcome of the Newfoundland Reference case.
[19] However, these cases are distinguishable. Unlike Lepage, supra, here, we
are dealing with civil litigation and not a constitutional issue in a criminal setting
which requires different perspectives. Reference Re WCA, supra, is also
distinguishable in that Beyond Borders has no outstanding actions hinging on the
outcome; it has no direct interest. At most, it has an indirect interest in privacy
interests of youths, in general, who appear in court. This indirect interest, without
more, makes it difficult to justi& its intervention on this appeal.
(c)
[20]

The Intervener’s Position to be Taken on Appeal

Beyond Borders states in the affidavit of Ms. Prober that its position will be:
children and young persons have a special privacy interest that must
careffifly guarded [sic]
The failure to do so will deter children and young persons from seeking
remedies from Courts
the test for an anonymity order needs to be modified such that it is
presumptive that such an order be granted even in the absence of evidence
of specific prejudice.
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(d)

Are the submissions relevant, useful to the court, and different
from the parties?

[21] Before answering these questions it would be helpffil to first consider the
test and review the Chambers judge’s decision.
[22] The “test for an anonymity order” referenced by Beyond Borders is as set
out in Rule 85.04 which governs order for confidentiality. The Rule states, in part:
85.04(1)
A judge may order that a court record be kept confidential only if
the judge is satisfied that it is in accordance with the law to do so, including the
freedom of the press and other media under section 2 of the Canadian Charter of
Rights and Freedoms and the open courts principle.
(2)

An order that provides for any of the following is an example of an order

for confidentiality:
(a)

sealing a court document or an exhibit in a proceeding;

requiring the prothonotaiy to block access to a recording of all or part of a
(b)
proceeding;
(c)

banning publication of part or all of the proceeding;

(d)
permitting a party, or a person who is referred to in a court document, but
is not a party, to be identified by a pseudonym, including in a heading.

[23] Here, the Chambers judge recited the above Rule at 23 of his decision and
then the relevant principles as laid down by the Supreme Court of Canada at ¶ 25:
[25] Although this is a civil proceeding, I am satisfied that the principles laid
down by the Supreme Court of Canada in Maclntyre v. Nova Scotia (Attorney
General), [1982] 1 S.C.R. 175, Dagenais v. C’anadian Broadcasting C’orp., [1994]
3 S.C.R. 835, R. v. Mentuck, 2001 SCC 76, [2001] 3 S.C.R. 442 [sic]. In Sierra
Club of c’anada v. Canada (Minister ofFinance), 2002 SCC 41, [2002] 2 S.C.R.
522, lacobucci, J. set out the analysis for a publication ban as developed by the
Court in Dagenais and Men tuck:
45 [...] At para. 32 [of Mentuck], the Court reformulated the test as
follows:
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A publication ban should only be ordered when:
(a) such an order is necessary in order to prevent a
serious risk to the proper administration ofjustice
because reasonably alternative measures will not
prevent the risk; and
(b) the salutary effects of the publication ban
outweigh the deleterious effects on the rights and
interests of the parties and the public, including the
effects on the right to free expression, the right of
the accused to a fair and public trial, and the
efficacy of the administration ofjustice.
46 The Court emphasized that after the first branch of the test, three important
elements were subsumed under the ‘necessity” branch. First, the risk in question
must be a serious risk well-grounded in the evidence. Second, the phrase ‘proper
administration ofjustice” must be careffilly interpreted so as not to allow the
concealment of an excessive amount of information. Third, the test requires the
judge ordering the ban to consider not only whether reasonable alternatives are
available, but also to restrict the ban as far as possible without sacrificing the
prevention of the risk.

[24] After reciting the relevant Rule and the applicable law, the learned
Chambers judge concluded:
[37] I am not convinced that B. G. [B. G. v. British Columbia, 2004 BCCA 345]
provides an adequate basis upon which to grant a confidentiality order without an
evidentiary basis of harm to one of the parties (or, as in the case of Osjf to
patients and witnesses). I repeat that there is no evidence before the court of the
harm that counsel for the applicant says will occur. While counsel suggests that
no evidence of potential harm is necessaxv, I cannot agree. This conclusion does
not depend entirely on a lack of evidence respecting flaure harm. The Facebook
profile was published in March and this application was heard in late May, yet
there was no evidence offered respecting any effects that the publication had in
the interim. I appreciate the contention by the applicant’s counsel that if she were
proceed with a defamation suit and succeeded, she would be entitled to a
presumption of damages that would follow from the finding of defamation.
However, it is my view that this is not sufficient to establish the harm, actual or
potential, required to grant for this type of order. I, therefore, deny the
application for a publication ban and the use of pseudonyms.
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[25] It was argued before the Chambers judge that there must be an evidentiary
basis for any assertion of irreparable harm to justify a publication ban by reason of
the importance of the public interest at stake. A publication ban includes an
anonymization order. Reference was made to authorities which provide that as a
general rule the names of the parties, the nature of the case, the issues on appeal
arid the positions of the parties are all part of the public domain. As stated:
In general terms, the open court principle implies that justice must be done in
public. Accordingly, legal proceedings are generally open to the public. The
hearing rooms where the parties present theft arguments to the court must be open
to the public, which must have access to pleadings, evidence and court decisions.
Furthermore, as a nile, no one appears in court, whether as a party or as a witness,
under a pseudonym. (Named person v. Vancouver Sun, 2007 SCC 43 at para.
81.

[26] There was no dispute among counsel before the Court as to the appropriate
legal test. Counsel for A.B. stated as follows in her written submissions:
I have reviewed the brief submitted on behalf of the Halifax Herald. It refers to
first principles dealing with the need for open courts to ensure independence,
impartiality and public confidence in the justice system. The Applicant is not
challenging the propriety of those policies in our society, nor could she. But the
law is clear that the open courts principles are not absolute. The real question for
Your Lordship is whether the partial restrictions sought by the Applicant are
appropriate in this case.

[27] The thrust of the parties’ arguments was the evidentiary basis for the
assertion of harm to justify a publication ban. The issue before the Chambers judge
was not who bore the evidentiaiy burden but rather whether it had been met. The
applicant submitted:
The evidence of the defamatory publication is the only evidence that Your
Lordship needs for purposes of considering this application...
Your Lordship is the person who has to decide if the words in that fake profile are
prima facic defamatory. If they are, the evidentiary hurdle that my friends are

speaking of, that they say I haven’t met, is met. It’s met by the legal presumption.
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[28] Finally, the applicant, in Chambers, conceded, consistent with the Supreme
Court of Canada jurisprudence, that the burden lay upon her, stating:
So in sununaly, as I say. its the applicants submission that the burden on her has
been met in this circumstance, and we would ask that the order be granted.

[29]

The grounds of appeal are two-fold:
(a)

The learned trial judge failed to exercise his parens patriae
jurisdiction and take into account the distinctive vulnerability of
children; and

(b)

The learned trial judge failed to find that the publication of
defamatory statements about the minor Applicant in these
circumstances is evidence of a serious risk of harm.

[30] As is evident from the submissions of counsel and the grounds of appeal,
there was no argument, nor was it ever contended that anonymization should be
presumed and the burden lie upon the media participants to prove the contrary.
CONCLUSION
[31] The Inteiwenor’s intended submissions are simply not relevant to the
subject-matter of the appeal. The subject-matter of the appeal is the question of the
sufficiency of evidence to warrant intrusion upon the open court principles.
[32] With respect, Beyond Borders has overstated the impact of this appeal. It
suggests that:
The outcome of this appeal will likely determine in what circumstances will an
anonymity order be granted to young persons engaged in civil litigation.

[33] The circumstances when an anonymity order will be granted have been
well-established. Whether an anonymity order was granted in respect of A.B.
depended on the sufficiency of evidence before the Chambers judge; whether an
anonymity order is granted in respect of any other individual who comes before a
Chambers judge will also depend upon the sufficiency of the evidence in that case.
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[34] As noted in TAS Communications Systems Ltd. v. Nfld. Telephone Co.
Ltd., 1981 CarswellNfld 18 (T.D.) atpara.7:
There are few, if any, actions which do not, to some degree, affect the public
interest. A wish to thither that interest does not justii’ an intervention in an

action between others.
[35] Beyond Borders acknowledges that the individual’s interests will be ably
represented by her own counsel, but wishes to appear “for the broader public
interest”. I fail to see the “broader public interest” that is in issue on the grounds
of appeal in this case. The appeal is based on the facts and law as established and
presented to the Chambers judge. It is very narrow in scope, and, as set out above,
will not affect anyone else seeking a similar order.
[36] Furthermore, in the court below, all counsel focused its arguments on the
two-part Dagenais/Menizick test and the sufficiency of evidence demonstrating the
need for a confidentiality order. Counsel and the Chambers judge were very much
attuned to the fact that the Applicant was a minor and of her emotional well-being.
As stated in the written submission of counsel for A.B.:
The Applicant is a minor. Her reputation is an important interest. It has already
been harmed by publication of the Fake Profile and the Applicant wishes to avoid
thither harm to that reputation to the extent possible.
[37] Beyond Borders seeks to change the state of the law. It argues that failing to
recognize the “special privacy interests” of children and young persons will deter
them from “seeking remedies from Courts”. This is an argument made in a
vacuum. There was absolutely no evidence before the Chambers judge of any
specific or general deterrence beyond the speculation of counsel, nor was any
evidence presented on the intervention motion in support of this assertion.
[38] Finally, although the Rule requires that an intervenor present useffil and
“different” submissions, it is inappropriate for an intervenor to widen the us
between parties. As noted by Sopinka and Gelowitz, The Conduct of an Appeal,
supra at p. 264:
Although the Court requires a different perspective on the part of an intervenor,

this does not allow the intervenor to raise new arguments on appeal. While some
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latitude is given to inten’eners on this issue, intewenors cannot hijack an appeal
or reference for their own purposes.

[39] This statement applies to the issues on this appeal. The appellant would not
be entitled to raise a new ground on appeal not argued in Chambers to shift the
burden of proof— and the intervenor should not be permitted to do so. Granting
leave to intervene to Beyond Borders on the basis sought goes beyond the evidence
and arguments advanced by the appellant before the Chambers judge.
-

[40] In the final analysis, I am not satisfied that Beyond Borders has a sufficient
interest in the appeal to warrant being granted intervenor status. Nor would its
proposed submissions bring a different or broader perspective that would assist the
Court in its considerations. Finally, the position that it intends to take on appeal,
widens the us between the parties that was not contemplated by the evidence and
arguments before the Chambers judge nor in the grounds of appeal to this Court.
The motion is dismissed however, under the circumstances, without costs.

Farrar, LA.
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Taking Evidence of Witnesses
Order restricting publication of evidence taken at preliminary inquiry
539. (1) Prior to the commencement of the talcing of evidence at a preliminary
inquiry, the justice holding the inquiry
(a) may, if application therefor is made by the prosecutor, and
(b) shall, if application therefor is made by any of the accused,
make an order directing that the evidence taken at the inquiry shall not be
published in any document or broadcast or transmitted in any way before such time
as, in respect of each of the accused,
(c) he or she is discharged, or
(d) if he or she is ordered to stand trial, the trial is ended.
Accused to be informed of right to apply for order
(2) Where an accused is not represented by counsel at a preliminary inquiry, the
justice holding the inquiry shall, prior to the commencement of the taking of
evidence at the inquiry, inform the accused of his right to make application under
subsection (1).
Failure to comply with order
(3) Every one who fails to comply with an order made pursuant to subsection (I) is
guilty of an offence punishable on summary conviction.
(4) [Repealed, 2005, c. 32, s. 18]
R.S., 1985, c. C-46, s. 539; R.S., 1985, c. 27 (1st Supp.), s. 97; 2005, c. 32, s. 18.
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Decision:
[1] The Canadian Civil Liberties Association (CCLA) applies for an extension
to apply for intervention and, if granted, for leave to intervene in this criminal
appeal.
Background

Operation Jetway is an RCMP program that monitors the travelling public at
airports, bus and train stations, to identify then arrest persons carrying narcotics
and other contraband. The officers use indicators to identify suspects.
[2]

On November 16, 2005, Mr. Chehil travelled on a Westjet airplane from
[3]
Vancouver to Halifax. RCMP officers obtained the passenger manifest from
Westjet, and examined Mr. Chehil’s ticketing information. The officers concluded
that the information exhibited Jetway indicators. Then the officers used a police
service dog to detect the odour of cocaine from Mr. Chehil’s checked baggage at
the Halifax airport. Mr. Chehil was arrested. The police searched his baggage and
found 3 kilograms of cocaine. Mr. Chehil was charged with possession of cocaine
for purposes of trafficking contrary to s. 5(2) of the Controlled Drugs and
Substances Act, SC 1996, ch. 19.
Mr. Chehil applied to the trial judge, Justice Simon MacDonald of the
[4]
Supreme Court of Nova Scotia, for exclusion of evidence under s. 24(2) of the
Charter. By a decision of December 19, 2008 (docket 277618), the judge ruled
that, by obtaining from Westjet and using Mr. Chehil’s information on the
passenger manifest, the RCMP violated Mr. Chehil’s right to be free from an
unreasonable search and seizure under s. 8 of the Charter. The judge excluded the
narcotics evidence under s. 24(2), and acquitted Mr. Chehil.
By a notice of appeal dated February 12, 2009, the Crown appealed to the
[5]
Court of Appeal. The principal issue on the appeal will be whether the judge erred
in his ruling that s. 8 of the Charter was violated. The Crown and Mr. Chehil have
filed factums, and the appeal will be heard on September 21, 2009.
On August 6, 2009, the CCLA filed a notice of motion for leave to intervene
[6]
in the appeal. The Civil Procedure Rules provide that a motion for intervention be
filed within fifteen days from the notice of appeal, which here would mean by the
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end of February, 2009. So the CCLA also moved for an extension. Mr. Chehil’s
counsel consented in writing to the extension and intervention, and did not appear
at the hearing of the CCLAs motions, The Crown opposed the extension and
intervention. I heard the motions on August 13, 2009.
Jurisdiction
[7]
This is a criminal appeal, and is governed by the new Rules that came into
force in January 2009. Criminal appeal Rules 91.02(2) and (3) incorporate the
procedures in the civil appeal Rule 90, when not inconsistent with Rule 91. This
incorporates Rule 90.19, governing intervention. Intervention is not inconsistent
with the criminal Rule, and has been permitted under the former criminal Rule 65,
that incorporated the former civil Rule 62. R. v. R (K4) (1992), 116 NSR (2d) 418,
per Chipman, J.A.; R. v. Murdock and Johnson (1996). 148 NSR (2d) 183 at ¶ 7,
per Bateman, J.A.; R. v. Regan (1999) 174 NSR (2d) 1, at ¶ 11, per Cromwell. J.A.
In short, I will apply the principles of Rule 90.19.
Extension
Ride 90.19(4) requires that a motion to intervene be filed within fifteen days
[8]
of the filing of the notice of appeal. The CCLA1s motion to intervene is over five
months late. Rule 91.04 permits ajudge to extend this time.
[9]
In Jollymore Estate v. Jollymore, 2001 NSCA 116, 196 NSR (2d) 177, at ¶
22, Justice Saunders summarized the tripartite test for extensions of time to file a
notice of appeal: (1) the applicant must have had a bonafide intent to appeal when
the right of appeal existed; (2) he must have a reasonable excuse for the delay; (3)
there must be a compelling reason to warrant an extension, such as a strong case
for error at trial. Flavoring this test is the broader question of “whether justice
requires that the application be granted”: Tibbettts v. Tibbetts (1992), 112 NSR
(2d) 173, at ¶ 14, per Hallea, J.A.; Jollymore, 924. To the same effect: McCarron
v. Houghton, 2003 NSCA 148, 220 NSR (2d) 22, per Oland, J.A., at ¶ 5; R.K. i’.
Family and childrens Services of Cumberland county’, 2006 NSCA 19, 1 3, per
Fichaud, J.A.
[101 The first Jollymore test, the intent to appeal within the time limit, cannot
apply to an intervenor who was neither a party at trial nor notified of the trial
decision’s issuance. Instead, the key factors for a proposed intervenor are whether
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there was a reasonable excuse for the delay and whether that delay would prejudice
the other parties. The CCLA has filed an affidavit stating that (1) it became aware
of the decision under appeal in June, 2009, (2) the CCLA was then undergoing a
significant internal transition with the replacement of its general counsel and, (3)
after the new general counsel’s appointment, the CCLA moved expeditiously. I
accept that there was a reasonable excuse for the delay. Neither would the CCLA’s
intervention, under the conditions I will discuss later, prejudice either the Crown or
Mr. Chehil.
[11] The third Jollymore condition, compelling reasons such as a strong case for
error at trial, is unsuited to a proposed intervention. The appeal is already
underway, and the intervention will not change that. The critical factor for a
proposed intervention is whether the intervenor would bring a submission or
perspective on the parties’ issues that reasonably may be expected to assist the
court. But it is unnecessary to consider this critical factor on the proposed
intervenor’s motion for an extension. That is because this same factor inheres in the
merits of the intervention application itself, as I will discuss shortly.
[12] The CCLA has reasonably explained its delay. Its intervention, under the
appropriate conditions that I will discuss later, will not prejudice the parties. I grant
the CCLA’s motion for an extension to apply for leave to intervene.
Intervention
[13] Rule 90.19(5) says that the motion for leave to intervene must describe the
intervenor, his interest in the appeal, his position to be taken on the appeal, his
proposed submissions and their relevance, the reasons those submissions will be
useful to the Court of Appeal and how those submissions will differ from those of
the other parties. The CCLA has filed an affidavit that addresses those items.

[I 4j The authorities have described a flexible list of criteria to govern the judge’s
discretion whether to allow an intervention under what are now Rules 90.19(1) and
(2): R. v. Regan (1999), 174 NSR (2d) 1, at ¶ 29-53, per Cromwell, J.A.; R. v.
Murdock (1996)148 NSR 2(d) 183, at ¶ 10, per Bateman. J.A.; Arrow
Construction Products Ltd. v. Nova Scotia (Attorney General,) (1996), 148 NSR
(2d) 392, at ¶ 5, per Bateman, J.A. Logan v. N.S. (Workers Compensation Appeals
Tribunal). 2006 NSCA 11, ¶ 8, says:
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Generally, an intervention should (1) target the parties’ existing lis and
[8]
(2) accommodate the process of the existing appeal while (3) augmenting and not
just duplicating the parties submissions or perspectives to assist the courts
consideration of the parties’ issues,..In the circumstances of this application the
key factor is whether the proposed intervention would bring a different or broader
perspective that may assist the court to consider and determine the parties’ issues
on the appeal.
...

[15] The CCLA filed an affidavit of Mr. Graeme Norton, Director of the CCLA’s
Public Safety Project. The affidavit, under the heading “The Position to be Taken
by the CCLA if Leave is Granted”, said:
14.
The CCLA respectffilly submits that its unique and balanced approached
will be of assistance to this Honourable Court. If granted leave to intervene, I
believe the CCLA’s submissions would be that:
The information contained in an airline passenger manifest can
reveal intimate details about the lifestyle and personal choices of
the individual to whom it pertains (and potentially other
individuals as well);
When individuals provide commercial air carriers with personal
information required for the purpose of facilitating air travel they
do not waive, release or abandon their legitimate expectation of
privacy in that information. Such individuals rightly expect that
this information will not be accessed or made available to police or
other state agents without proper legal authorization.
The existence of legislation, such as FIPEDA, which creates
specific privacy obligations for custodians of personal information,
is a relevant factor to be considered when assessing an individual’s
reasonable expectation of privacy in personal information provided
to a commercial airline;
Subsection 7(3) of FIPEDA does not create a new power for police
to compel otherwise private information nor does it defeat a
person’s Charter protection against unreasonable search and
seizure. Clauses (H) and (Hi) of subsection 7(3)(c.1) of PIFEDA
require that police must demonstrate that they have reasonable and
probable grounds to believe that an offence is being committed
before they are given access to otherwise private personal
information in the possession of a commercial airline. In the
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absence of exigent circumstances, police should be required to
present a warrant before they are granted access to such
information.
All members of the travelling public have a right to personal
privacy protected under section 8 of the Charter. Warrantless
accessing of airline passenger information by police constitutes a
significant and impermissible encroachment of this right;

“PIPEDA” is the Personal Infol7nation Protection and Electronic Documents Act,
S.C. 2005, ch 5.
[16] The Crown submits that the CCLA would raise collateral matters that would
distract from the issues between the Crown and Mr. Chehil.
[17] The Crown’s memorandum for this application says (j 18) that, in the
appeal, the Court will face the issue of “whether the Respondent Chehil had an
expectation of privacy in Westjet computer records (s. 8 of the Charter), and
whether the judge correctly interpreted and applied the law with respect to s. 24(2)
of the Charter”. The CCLA does not seek to participate in any debate over s. 24(2).
The CCLA focuses on the expectation of privacy under s. 8.
[18] PIPEDA, according to its statement of purpose in s. 3, governs “the use and
disclosure of personal information in a manner that recognizes the right of privacy
of individuals”. The decision under appeal referred to PIPEDA. in the course of the
judge’s s. 8 analysis under the Charter. Mr Chehil’s facmm to the Court of Appeal
submits (‘J 39):
The very existence of FIFEDA clearly supports the expectation of privacy in the
information in the case at bar.
The Crown takes the opposite view, and submits that PIPEDA does not support
any expectation of privacy for the purposes of s. 8.
[19] From my review of the facmms filed by the Crown and Mr. Chehil for the
appeal, it appears that there is a live issue whether PIPEDA affects the expectation
of privacy that underlies the application of s. 8. Counsel for the CCLA said, on the
hearing of this application, that the CCLA would not challenge the validity of
PIPEDA, or any other legislation. Rather, the CCLA would address the
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interpretation of PIPEDA and the reasonable expectation of privacy under s. 8. In
my view, the CCLA’s proposed position would be neither collateral nor distracting
to the issues between the Crown and Mr. Chehil on the appeal.
[20] The Crown then says that intervention should be denied because the CCLA’s
position would substantially duplicate Mr. Chehil’s position.
[21] The authorities I have cited earlier speak of the value to the court of an
inten’eno?s different perspective on the parties’ joined issues (e.g. Logan, ¶ 9-Il).
In my view, that point pertains to this case.
[22] Mr. Chehil aims to show that his own reasonable expectation of privacy
engaged s. 8 of the Charter. The Crown’s perspective includes the maintenance of
the elements of the RCMP’s national Jetway Program. The Crown’s broader
perspective encompasses the privacy that reasonably may be expected by travellers
at airports generally. For instance, the Crown’s factum on the appeal says:
34.

Society’s necessary interest in law enforcement and airline security
readily outweighs any competing individual interest in the ticketing
information. Indeed, the weight of considered authority is that travelers
who enter Canadian airports and travel in the face of significant security
restrictions do so with little, if any, expectation of privacy with respect to
both their person and their checked baggage.

38.

The evidence given by Dan Tanner and Cyril Cameron established that
there is no real expectation of privacy for aft travelers. Their evidence was
uncontroverted. Air travelers are subjected to a high degree of security,
both with respect to their person but also their belongings. This level of
security is both open and notorious.

[23] The Crown asks the Court of Appeal to describe the reasonable expectation
of privacy, under s. 8 of the Charter, pertaining to travellers generally at Canadian
airports. Mr. Chehil may fmd it expedient to respond directly to the Crown’s broad
submissions regarding air travellers generally. Or he may not, choosing to focus
more narrowly on his personal circumstances. The CCLA, however, will respond
directly to the Crown’s broad submission. In my view, this perspective may
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reasonably be expected to assist the court on the issues that arise in this appeal. I
disagree that the intervention would be duplicative.
[24]

I grant leave that the CCLA may intervene.
Conclusion

[25] 1 extend the CCLA’s time for this motion and grant leave to the CCLA’s
intervention. The following conditions will apply, both to minimize prejudice from
the CCLA’s late motion and to limit the intervention to the purposes that may be
expected to assist the Court:
(a) If the CCLA does not already possess the appeal book and factums with
books of authorities from the Crown and Mr. Chehil, the appellant (the
Crown) will serve those on counsel for the CCLA by August 20, 2009.
(b) The CCLA may file a factum of not longer than 20 pages, excluding
appendices and authorities. The factum and authorities will be filed and
served on counsel for the Crown and Mr. Chehil by August 31, 2009.
(c)

The CCLA may not add evidence to the record.

(d) The CCLA will not add new issues to those raised by the Crown and
Mr. Chehil and, in particular, the CCLA will not challenge the validity of
legislation. The CCLA will not address s. 24(2) of the Charter. The CCLA
may address (I) the interpretation of PIPEDA, (2) how PIPEDA properly
interpreted, may affect the expectation of privacy under s. 8 of the Charter,
and (3) the expectation of privacy of air travellers under s. 8 of the Charter
respecting the elements of the RCMFs Jetway Program.
,

(e) The CCLA will not be entitled to make oral submissions at the hearing,
unless requested by the panel. The CCLA will have counsel attend at the
hearing to respond to requests or questions from members of the panel.
[26] There will be no costs award for these motions,
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Fiehaud, J.A.
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Decision:

(Orally)

[I]
On November 25,20101 heard two motions in Chambers. The first was by
the appellant to amend his Notice of Appeal to expand his allegation of Crow-n
failure to fulfill its disclosure obligation. The Crown consented to the proposed
amendment and I granted that motion.
[2]
The second motion was by the appellant’s former counsel, Lawrence
Scaravelli for leave to intervene in the appeal from conviction by Mr. Fraser.
Counsel for the Crown and appellant did not oppose the motion. Both had
endorsed their consent to a form of order that would grant standing to Mr.
Scaravelli to intervene in the proceeding with the right “to file a factum and present
oral argument with respect to the fresh evidence application and at the hearing on
the merits of the appeal”.
Perhaps in recognition of the unusual nature of an order permitting
[3]
intervention in a criminal appeal, Michael J. Wood, Q.C., counsel for Mr.
Scaravelli, acknowledged that the motion must be addressed by the judge in
Chambers and he would be prepared to speak to the Motion on November 25,
2010. I did invite submissions. At the conclusion of the hearing, I announced my
bottom line decision that the Motion would be granted with reasons to follow with
respect to the terms and conditions upon which intervention would be permitted.
These are my reasons.
BACKGROUND
[4]
The appellant, Antoine Fraser was convicted on December 15, 2009,
following a trial by judge and jury, of touching a young person for a sexual
purpose while he was in a position of trust or authority vis-à-vis that person,
contrary to s. 153 (a) of the Criminal Code. He discharged his trial counsel,
Lawrence Scaravelli and retained Joshua M. Arnold, Q.C. to represent him at his
sentencing hearing scheduled for May12, 2010. The appellant was sentenced to
nine months incarceration to be followed by 12 months probation.
Correspondence was exchanged between Mr. Arnold and Mr. Scaravelli in which
details of the suggested failings of trial counsel were put and responses solicited.
The original Notice of Appeal set out two grounds of appeal: that the
[5]
appellant did not receive effective assistance from his trial counsel; and the Crown
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breached its obligation to make ongoing disclosure. Bail pending appeal was
unopposed by the Crown. November 29, 2010 was the original date for the hearing
of the appeal, including an intended motion to adduce fresh evidence. Notice was
given that the appellant would be represented by both Mr. Arnold and Craig M.
Garson, Q.C. and that one day would be insufficient to hear the fresh evidence
motion and the appeal. The parties arranged for the case to come to Chambers on
September 1, 2010. The dates for hearing of the appeal were then set for March23
and 24, 2011 with new dates for the filings of the Appeal Book and the materials
for the fresh evidence motion. The appellant was to file his estimated eight
affidavits with respect the proposed fresh evidence by October 26, 2010 and the
respondent to file reply affidavits by November 22, 2010. Mr. Wood advised that
he may be seeking leave to intervene in the appeal on behalf of Mr. Scaravelli.
Dates were also set for the filing of facta, including any on behalf of Mr. Scaravelli
should he pursue and be granted standing as an intervenor.
The appellant has filed a volume of affidavits on October 22, 2010
[6]
containing the affidavit of the appellant and seven others. On November 22, 2010
the respondent filed an affidavit from Alonzo Wright, Crown counsel at trial. On
November 23, 2010, Mr. Wood filed an affidavit from Mr. Scaravelli responding to
the suggested shortcomings of his preparation and conduct of the trial proceedings.
ANALYSIS
I would venture it is trite to say that as a general principle in our adversarial
[7]
system ofjusfice only the actual parties to the litigation may make written or oral
submissions or otherwise participate in legal proceedings before any court or
tribunal. Where the proceeding is criminal, there is a heightened concern about the
fairness of permitting intervention lest the accused end up, in effect, facing two
prosecutors (See R. v. Finta (1990), 1 O.R. (3d) 183 (C.Aj; B. v. Neve (1996), 108
C.C.C. (3d) 126 (Alta.C.Aj; R. v. B.?., 2010 ABQB 204).
In Nova Scotia, the power to grant standing as an intervenor is governed by
[8]
the Nova Scotia Civil Procedural Rules. Civil Procedure Rule 35 sets out the
principles relevant to a motion to intervene in an action or application. Civil
Procedure Ride 35.10 provides:
35.10 (1)
A person who is not a party to an action or application and wishes
to be joined may move for an order joining the person as an intenenor.
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(2)
A judge who is satisfied that the intervention will not unduly delay
the proceeding, or cause other serious prejudice to a party, may grant the order in
one of the following circumstances:
(a)

the person has an interest in the subject of the proceeding;

(b)

the person may be adversely affected by the outcome of the
proceeding;

(c)

the person ought to be bound by a finding on the determination of
a question of law or fact in the proceedings;

(d)

intervention by the pcrson is in the public interest.

(3)
Unless a judge orders otherwise, an intervenor must comply with
all Rules applicable to a defendant, including the Rules in Part 5 Disclosure and
Discovery.
-

(4)
Unless ajudge orders otherwise, an intervenor is entitled to all of
the procedural rights of a party.
(5)
The judge may make an order restricting an intervenor’s
procedural duties and rights, and generally, regulating the intervenor’s
participation in an action or application.

Rule 9lis made pursuant to s. 482 of the Criminal Code and governs
[9]
criminal appeals. It adopts by reference the Civil Procedure Rides as a whole, and
in particular Rule 90 (civil appeals) with any necessary modifications and when not
inconsistent with Rule 91. Rule 91 contains no specific reference to intervenors in
a criminal appeal. However, Rule 90.19 empowers a judge of the Court of Appeal
to permit intervention in an appeal on terms and conditions. It says:
90.19 (1) A person may intervene in an appeal with leave of a judge of the
Court of Appeal.
(2) A judge of the Court of Appeal may make an order granting leave to
intervene on terms and conditions the judge sets.
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(3) A person who wishes to intervene in an appeal may make a motion to
a judge of the Court of Appeal for leave to intervene by filing a notice of motion
for leave.
(4) The notice of motion for leave to intervene must be filed no more
than fifteen days after the day the notice of appeal is filed.
(5) A motion for leave must concisely describe all of the following:
(a)

the inteiwenor;

(b)

the intervenor’s interest in the appeal;

(c)

the intervenor’s position to be taken on the appeal;

(d)

the submissions to be advanced by the intervenor, their relevancy
to the appeal, and the reasons for believing that the submissions
will be usefifi to the Court of Appeal and will be different from
those of the parties.

An intervenor’s factum must not exceed twenty-five pages, unless
(6)
ordered otherwise by the Court of Appeal or a judge of the Court of Appeal.
An intervenor is bound by the content of the appeal books and may
(7)
not add to them, unless a judge of the Court of Appeal directs otherwise.
(8)
An intervenor may present oral argument only if permitted by the
Court of Appeal or a judge of the Court of Appeal.

[10] Interventions in criminal proceedings in the Court of Appeal have been
permitted both before and subsequent to the introduction of the new Rides. In R. v.
K.A.R. (1992), 116 N.S.R. (2d) 418 a complainant in a criminal case sought
intervenor status, not on the appeal proper, but on an application by the appellant
under s. 683 of the (‘riminal Code to compel production of the complainant’s
medical records held by her former psychiatrist. Chipman J.A. noted that the
reluctance of courts to grant intervention in criminal proceedings arises from a
concern with the fairness of the proceeding. This concern dictated an examination
of the usefulness of the intervention, the prejudice to the accused and if delay in the
proceedings would likely result. In allowing the complainant to intervene, he
reasoned:
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[23] In this case, the applicant’s interest in the appellant’s motion is of a personal
and unique character. It relates to her privacy interests. No other person or
organization has the same interest in the subject matter of the motion as does she.
Fairness and justice dictate that she be at least given the opportunity to be heard
by the court before it decides that the contents of her personal file become
evidence.
[24] The objection that to grant the motion would confront the accused with two
prosecutors has little weight here. The applicant does not join the Crown in an
attack upon the appellant. She comes to defend what she perceives to be her right
of privacy. Depending on what unfolds at the hearing of the motion, her position
could differ substantially from that of the Crown a point which counsel for the
Crown readily conceded here. Thus, the intervention is useftil and in the public
interest because it is the only opportunity the applicant could ever have to assert
what she claims to be her right.
-

[25] I see no prejudice to the appellant but if any there be, it would be slight
indeed when balanced against the applicant’s interests. The appellant’s motion will
be opposed from one more perspective, but in exercising my discretion, this is
outweighed I think by the considerations favouring the applicant. The applicant’s
presence is with respect to one point in the appeal only, and no undue delay as a
result can reasonably be foreseen.

[11] Leave to intervene was considered by Bateman J.A. in R. v. Murdock 1996
NSCA 6. The appellants had been convicted of conspiracy to defraud the
government of revenue alleged to be due and collectible under the provincial
Tobacco Tar Act and Regulations. The Union of Nova Scotia Indians sought
intervenor status on the appeal to advance additional arguments challenging the
constitutional validity of the legislation that purported to impose a liability to
impose and collect the tax. The appellant no longer had counsel. Bateman J.A.
granted intervenor status to the Union as she was satisfied it would not unduly
delay or prolong the hearing of the appeal and the Union had a sufficient interest in
the outcome. In sum, the appeal process would be advanced by the intervention.
But intervention was limited to grounds already advanced concerning the
constitutional validity of the Tobacco Tax Act.
[12] A useflil summary of the relevant considerations is set out by John Sopinka
& Mark A. Gelowitz in The Conduct ofan Appeal, 2nd ed. (Canada: Butterworths,
2000) at pp. 258-59:
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In considering an application to intervene, appellate courts will consider:
(1) whether the intervention will unduly delay the proceedings; (2) possible
prejudice to the parties if intervention is granted; (3) whether the intervention will
widen the us between the parties; (4) the extent to which the position of the
intervenor is already represented and protected by one of the parties; and (5)
whether the intervention will transform the court into a political arena. As it is a
matter of discretion, the court is not bound by any of these factors in determining
an application for intervention but must balance these factors against the
convenience, efficiency and social purpose of moving the case forward with only
the persons directly involved in the Us.
As this is the case at trial, consent of the parties to the intervention is not
dispositive. The appellate court retains its discretion even in the face of such
consent, although consent of the parties tends to diminish concerns about
prejudice or undue delay caused by the intervention.

[13] In the present appeal, conduct of trial counsel will be in issue. In R. v.
McCullough (1995), 24 O.R. (3d) 239, [1995] O.J. No. 1603, leave was granted for
trial counsel to intervene where trial counsel’s conduct in taking steps to have the
judge recuse himself (which led to a personal order of costs against counsel)
would be central to the appellant’s case. Dubin C.J.O, in Chambers wrote:
14
Intervention in a criminal appeal is provided by Rule 230) of the Criminal
Appeal Rules, which reads:
230) Any person interested in an appeal between other parties may by
leave of the court, the Chief Justice of Ontario or the Associate Chief
Justice of Ontario, intervene in the appeal upon such terms and conditions
and with such rights and privileges as the court, the Chief Justice or the
Associate Chief Justice determines.
15
Notwithstanding the breadth of the Rule, absent a constitutional issue,
leave to intervene is seldom granted in criminal appeals. What is normally
required is material which discloses that the proposed intenenor would be
able to make a useful contribution beyond that which would be offered by
the parties and without causing an injustice to the immediate parties.
16
In this case, there will be no injustice to the appellant McCullough if leave
to intervene were granted, and no unfairness where the liberty of the subject is at
stake.
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17
On the appeal, the conduct of Mr. Bennett and the order made against him
by the trial judge will be matters specifically raised, and obviously Mr. Bennett is
a person interested in those issues.
18

1 would grant him leave to intervene in the appeal on those two issues.

[Emphasis added]
[14] In McCullough the interests of the appellant and trial counsel were obviously
not at odds. Both sought to challenge the propriety of the trial judge failing to
recuse himself on the basis of a reasonable apprehension of bias.
[15]
However, even where the interests of trial counsel may be opposed to the
position sought to be advanced by the appellant, intervention has been granted. In
R. v. West, 2009 NSCA 63, Saunders J.A., was the case management judge. The
appellant, who was self represented at trial and on appeal advanced a claim that the
conduct of his former lawyer, who had withdrawn approximately 16 months before
trial, was responsible for or contributed to his conviction. The appellant had a
motion pending in the appeal to adduce fresh evidence. Some of the materials he
had filed included several hundred pages of documentation from Crown disclosure
and correspondence, including letters passed between he and his fonner lawyer.
Neither the Crown nor the appellant opposed trial counsel’s motion for leave to
intervene. Saunders J.A. recognized that intervention should only be granted in
exceptional circumstances in criminal matters. A number of features were
highlighted by the motions judge. They were:
-

-

-

trial counsel had a direct interest in the appeal with respect to the
ground of appeal alleging incompetence. Concern was raised by both
the Crown and by Mr. Wood, for trial counsel, that absent
intervention, trial counsel may have to turn over his entire file to the
Crown in order to permit a meaningffil response by the Crown. Those
file materials may veI1 contain materials with respect to trial strategy
matters that could prejudice the appellant in his thture defence to the
charges should there be a new trial.
there would be no delay if leave to intervene was granted
trial counsel’s involvement may assist the Court in clarii’ing or
streamlining some of the issues.
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-

trial counsel’s participation would not result in the appellant facing
two prosecutors as his submissions would be limited to his
interactions and communications with the appellant

[16] Saunders J.A. concluded that fairness, justice and the public interest justified
trial counsel being granted formal intervenor status with the right to file a factum,
present oral argument on the fresh evidence application and appeal on the merits.
Details as to the length of his factum, and oral argument, would be up to the panel
assigned to hear the case.
[17] Not all of these considerations apply on this motion. No concern has been
raised over the impact of waiver of solicitor-client privilege and the potential
prejudice to the appellant if the allegations necessitated trial counsel’s file being
turned over the Crown. On the other hand, Mr. Scaravelli does have an interest
arising out of the pointed allegations regarding his conduct, from the inception of
his retainer to the conclusion of the jury trial. Although Rule 90.19(4) stipulates
that the motion for leave to intervene must be filed within fifteen days after the
Notice of Appeal, the delay here has not caused any prejudice to the orderly
conduct of the appeal proceedings, and is quite understandable since the details of
the appellant’s complaint were not known until long past that time period.
[18] The decision to permit intervention is a discretionary one. This requires the
Court to consider the relevant factors. There will be no delay occasioned by trial
counsel’s intervention on the appeal. Filing and hearing dates have been set and
counsel for the proposed intervenor assures the Court of compliance with these
directions. While I am not convinced that the submissions of the inteiwenor will
much different, if at all, from the respondent, I hilly expect that the submissions by
Mr. Wood on behalf of Mr. Scaravelli may well be useful to the Court. Yet, I am
concerned that the position he will be advancing on behalf Mr. Scaravelli is the
same position the Crown will be advancing. This raises the spectre of repetition of
argument and potential prejudice to the appellant facing two prosecutors. Concern
over prejudice is ameliorated by the fact that the appellant is represented by two
senior counsel, who have given their consent to the motion to intervene.
[19] Balancing these factors, I allow the motion to intervene, but on conditions.
The intervenor is limited to a factum not to exceed twenty-five pages (Rule
90.19(6)) and to oral argument on the complaint of conduct by Mr. Scaravelli in his
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representation of the appellant, but not with respect to any aspect of the merits of
the appeal. Mr. Wood, at the time of the motion to intervene, did not have
instructions on whether he would be seeking to cross-examine any of the affiants.
It will therefore be up to the panel assigned to hear the case to determine if
permission will be granted for Mr. Wood to cross-examine should he request to do
so.

Beveridge, J.A.
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NORDHETh’EER J.:

[1]

There are eleven motions for leave to intervene in this judicial review application brought

on behalf of fourteen organizations and individuals.

On August 18, 2014, Associate Chief

Justice MalTocco made an order, pursuant to r. 13.030) of the Rules of CA’!! Procedure, R.R.O.
1990, Reg. 194, designating me as the judge to hear and determine all motions for leave to
intervene in this proceeding.
[2]

I will begin by setting out the basic principles that apply to motions to intervene since

thcy are common to all of the motions. I will then very briefly set out the facts of this case in
order to provide some framework for the motions to intervene. Next, I will briefly summarize
who each of the proposed interveners are and the issues that they seek to address if granted
intervener status.

Thereafter, I will set out my conclusions as to who should be granted
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intervener status and why I have reached those conclusions. Finally, I vill address the terms
upon which intervener status is granted.
The principles

[31

Rule 13.02 is the relevant rule applicable to these motions. It reads:
Any person may, with leave of a judge or at the invitation of the presiding judge
or master, and without becoming a party to the proceeding, intervene as a friend
of the court for the purpose of rendering assistance to the court by way of
argument.

[4]

There does not appear to be any dispute between the various parties as to the relevant
principles that are to guide the court’s decision whether to grant leave to intervene on this basis.
Those principles begin with the decision in Peel (Regional Municipality.) v. Great Atlantic &
Pacjfic Co. ofCanada Ltd. (1990), 74 O.R. (2d) 164 (CA.) where Dubin, CJ,O. said, at 167:
p.
Although much has been written as to the proper matters to be considered in
determining whether an application for intervention should be granted, in the end,
in my opinion, the matters to be considered arc the nature of the ease, the issues
which arise and the likelihood of the applicant being able to make a useflul
contribution to the resolution of the appeal without causing injustice to the
immediate parties.
[5]

Those basic principles were expanded upon somewhat as they apply to eases involving
the Canadian Charter ofRights and Freedoms by the subsequent decision in Bedford v. Canada
(Attorney General,) (2009), 98 O.R. (3d) 792 C.A.) where the court said, at para. 2:
Where the intervention is in a Chrnier case, usually at least one of three criteria is
met by thc intervenor: it has a real substantial and identifiable interest in the
subject matter of the proceedings; it has an impoilant perspective distinct from the
immediate parties; or it is a well recognized group with a special expertise and a
broadly identifiable membership base.
[6j

I do not view the criteria set out in Bedford, though, as overriding the fundamental
requirements set out in Peel. In other words, it is not sufficient to be granted status as an
intervener for a proposed intervener to just satisfy one of the Bedford criteria. I reach that
conclusion because if the criteria in Bedford were to be read literally, since they are stated to be
disjunctive as opposed to conjunctive, an organization that was, for example, a well-recognized
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group with a special expertise and broadly identifiable membership base would gain status as an
intervener even though they did not offer a perspective different from that of the parties. That
would not bean acceptable result and thus it should be self-evident that something more than just
satisfying that one criterion is necessary.
[7]

1 conclude, therefore, that, even under the principles set out in Bedford, a proposed
intervener must still satisf’ the basic requirement that their participation will result in them
making a useful and distinct contribution not otherwise offered by the parties. Concluding that
that is a basic requirement is consistent with the principles employed by the Supreme Court of
Canada and enunciated by McLachlin J. in R. i Finta, [1993] 1 S.C.R. 1138 at pan. 5:
The criteria under Rule 18 [now rule 57] require that the applicant establish: (1)
an interest and (2) submissions which will be useful and different from those of
the other parties. [emphasis added]
[8]

1 believe that it is helpful to mention three other principles that govern the granting of
intervener status. First, it is a general principle that the threshold for granting intervener status in
a public interest or public policy case, is lower than it is for a private interest case: Jones i’.
Tsige (2011), 106 O.R. (3d) 721 (C,A.). There is no dispute that the issues raised in this case
engage both the public interest and public policy.
Second, in Chan’er cases, it is recognized that it is important for the court “to receive a
diversity of representations reflecting the wide-ranging impact of its decision”: Ontario
(Attorney Genera!) i’. Diekman (1993), 16 O.R. (3d) 32 (Gen. Div.).
[9)

[10)

Third, it is also a principle that the fact that the proposed intervener is not indifferent to
the outcome of the appeal is not a reason to deny it the right to intervene: Oakwe!1 Engineering
Enernorth Industries Inc., [2006] O.J. No. 1942 (CA,) at para. 9. I would add one
observation regarding the application of that principle, however. It seems to mc that when there

Lid.

i’.

are multiple applicants for leave to intervene, some of which favour the position of the
applicanUappeilant while others favour the position of the respondent, the court should take into
account the general desire that there should, in the end result, be some balance between the
positions to be advocated when granting intervener status. While I accept that this would be a
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secondary consideration to Ihe main considerations established by the decision in Peel, it is
nonetheless a factor that should be considered in the overall mix.
Background
[11]

Trinity Western University (“TWU”) is a Christian university located in Langley, British

Columbia. TWU submitted a proposal to establish a School of Law to the British Columbia
Ministry of Advanced Education and the Federation of Law Societies of Canada in June 2012,
The new law school is planned to start in September 2016.
[12]

Of relevance to this matter is the fact that all TWU students, faculty and staff are required

annually to sign a Community Covenant Agreement.

Contained within the Community

Covenant Agreement are a variety of terms by which TWU community members agree to
regulate their conduct through, among other things, voluntarily abstaining from various actions
including “sexual intimacy that violates the sacredness of marriage between a man and a
woman”.
[13]

TWU has sought accreditation for its law school from a number of Provincial law

societies, In April of this year, the Law Society of Upper Canada (“LSUC”) voted against the
accreditation of TWU’s proposed new Jaw school. TWU has brought an application for judicial
review of that decision before this cowl.
The proposed interveners
[14]

I now turn to each of the proposed interveners and the issues that they propose to address

if granted intervener status, I will provide just a brief summary of both the nature of the
proposed interveners and their issues.

I believe that a brief summary is sufficient for the

purposes of these motions in terms of explaining who the proposed intcweners are and what they
submit they can add to the consideration of the issues raised by this judicial review application. I
should add that neither the applicants nor the respondent opposed any of the motions to
intervene.
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A.

Canadian Council of Christian Charities

[15]

The Canadian Council of Christian Charities (“CCCC”) was founded in 1972 to aid in

ensuring that Christian charities in Canada would follow good stewardship practices and thus be
more effective in conducting their Christian work. It is an association made up primarily of
charities.

CCCC provides assistance to such charities in management and accountability

including tax and accounting compliance.
[16)

CCCC currently serves over 3,300 charities. It provides advice and answers specific

questions that arise.

CCCC employs lawyers in-house to assist these charities and also

represents their interests in submissions to governments and before the courts. Of note is that
included within the membership of CCCC are fifty-four colleges and universities.
[17]

If granted intervener status, CCCC will advance arguments outlining the wide application

of this court’s pending decision on religious communities and charities across Canada. It wilt
also address potential impacts on post-secondary universities that may arise from the decision
including other disciplines that may be subject to regulatory approval.
B.

The Christian Legal Fellowship

[18]

The Christian Legal Fellowship (“CLF”) was founded in the mid-1970s. It is a national

non-profit association of lawyers, law students and law professors, among others. The CLF has
over 550 active members drawn from more than thirty Christian denominations,

The CLF

includes among its members current law students who hold undergraduate degrees from TWU.
[19]

The CLF includes among its objects a comnutment “to encourage and facilitate among

Christians in the vocation of law the integration of a biblical faith with contemporary legal,
moral, social and political issues”. It has a particular interest in how the regulation of the
practice of law and legal education in Canada can place limits on the rights to religious
freedoms.
[20]

If granted intervener status, CLF will argue before tIns court that freedom of religion

includes the right to have a religiously informed conception of marriage and sexuality; that the
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Law Society of Upper Canada’s (“LSUC”) accreditation decision imperils the ability of legal
professionals to hold such rcligious views and that the accreditation decision violates the Charter
rights of such professionals by infringing on their rights to religious freedom and freedom of
expression.
C.

Justice Centre for Constitutional Freedoms

[21]

The Justice Centre for Constitutional Freedoms (“JCCF”) was established as a non-profit

corporation in 2010, It is a registered charitable organization based in Calgary, Alberta whose
mission is to promote and defend the constitutional freedoms of Canadians through litigation and
education, The JCCF acts for citizens whose Charter rights have been infringed by government.
[22]

If granted intervener status, the JCCF will argue that the Charter freedom of association

protects the rights of individuals to associate with an organization even if that organization
espouses unpopular beliefs and practices. JCCF will also argue that the accreditation decision of
the LSUC infringes the freedom of religion and freedom of expression of the TWU students,
D.

The Association for Reformed Political Action Canada

[231

The Association for Reformed Political Action Canada (“ARPAC”) is a non-profit

organization devoted to educating, equipping and assisting members of Canada’s Reformed
churches and the broader Christian community. ARPAC believes that Christian faith must be

applied to Canadian society in both word and deed. The Reformed Christian faith upholds the
sovereignty of God and consequently the importance of applying His Word to all of life
including the social, moral and political spheres.
[24)

If granted intervener status, ARPAC will argue that the Charter right of freedom of

religion should be interpreted in the broadest sense, It will also argue that the Charter right of
freedom of association includes the protection of individuals who associate for the purpose of
exercising their religious freedom. ARPAC will also argue that the equality rights under s. 15 of
the Charter should he interpreted in a fashion that does not restrict other Charter rights.
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13.

The Evannelical Fellowship of Canada and Christian Higher Education Canada

[25]

The Evangelical Fellowship of Canada (“EFC”) and Christian Higher Education Canada

C’CHEC”) ask collectively for intervener status. EFC was founded in 1964 and is a national

association of Protestant denominations, churches and educational institutions. In addition, over
one hundred other organizations and post-secondary education schools are affiliated with EFC.
CHEC is a non-profit charity.

It is an association of Christian higher education institutions

across Canada that was created in 2005,
[26]

If granted intervener status, EFC and CHEC will argue that freedom of religion includes

not only the right to hold religious beliefs but the right to live one’s life according to those
beliefs, They will also argue that freedom of association includes the right to practice one’s
religion and that includes in the classrooms of CHEC’s members. EFC and CHEC will thrther
argue that the accreditation decision of the LSUC infringes not only the Charter right of freedom
of religion but also equality rights under s. 15.
F.

Catholic Civil Rights League and Faith and Freedom Alliance

[27]

Catholic Civil Rights League (“CCRL”) and Faith and Freedom Alliance C’FFA”)

collectively seek intervener status. CCRL was formed in 1985 and is a national lay Catholic
organization committed to working with the media to secure a fair hearing for Catholic or
Christian positions on issues of public debate. FFA was established in 2004 as a national nondenominational Christian organization. It seeks to promote a Gospel-inspired conception of
freedom of religion, conscience and expression under constitutional and human rights legislation
across the country. FFA also seeks to increase public awareness regarding the potential dangers
of secularism.
[28]

If granted intervener status, CCRL and FFA will advance submissions regarding the

necessary limitations on secularism contrasted with the freedom of religion guaranteed by the
Cinder. They will argue against any concept that secularism must mean a greater absence of
religion in public mailers. They will focus their submissions on the issues concerning secularism
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and discrimination and their interplay with freedom of religion and the values of pluralism and
multiculturalism under the charter.
G.

Gerard P. Charette

[29]

Gerard P. Charette is the only individual who seeks to intervene in this matter, Mr.

Charette is both a member of the LSUC and is an ordained Roman Catholic permanent deacon.
Mr. Charefte intends to enroll in professional law courses at TWU. Mr. Charette currently
carries on a private practice of law in Windsor, Ontario.
[30]

If granted intervener status, Mr. Charette will make submissions as to the possible impact

of the LSUC’s accreditation decision on his ability to secure continuing professional
development from a variety of organizations including the Roman Catholic Archdiocese of
Toronto. Mr. Charette will also make submissions as to the possible impact that the LSUC’s
accreditation decision may have on his ability to continue his pro bono law practice that provides
legal assistance to Christian persons whose self-expression of religious belief has been adversely
affected by the actions of non-governmental groups or other persons.
H,

Canadian Association of Labour Lawyers

[31]

The Canadian Association of Labour Lawyers (“CALL”) is a non-profit organization of

labour and employment lawyers founded in 1989. It has over four hundred and ninety members
from forty-six law firms and thirty-five unions. It is the only such organization of union-side
labour lawyers in Canada.
[32]

If granted intervener status, CALL will make submissions as to the appropr ate balance to

be struck between religious freedom and equality tights. It will also make submissions on that
balance as it relates to the LSUC’s responsibility to accredit law schools who provide
educational services to those who will practice in a public sector legal system. It will also make
submissions on the obligations of the LSUC to consider the application of the charter,
applicable human tights legislation and other related legislation in making decisions about
accreditation.
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I.

Criminal Lawyers’ Association

133] The Criminal Lawyers’ Association C’CLA”) is a non-profit organization founded in
1971. It comprises over one thousand criminal defence lawyers practising in the Province of
Ontario. The objects of the CLA are to educate, promote and represent the membership on
issues relating to criminal and constitutional law.
[34]

If granted intervener status, the CLA will argue that the LSUC, in reaching its
accreditation decision, had an obligation to protect the public interest and a duty to avoid
discrimination and promote equality in the profession. It will argue that the LSUC was entitled
to weigh and balance competing interests in coming to a decision that is in keeping with the
guiding principles set out in its governing statute. The CLA will ftwther argue that the LSUC
was entitled to look beyond the adequacy of the TWU curriculum in deciding whether to accredit
TWU.
J.

Out On Bay Street and OUTlaws

[35]

Out On Bay Street and OUTlaws collectively seek intervener status. Out On Bay Street
is a non-profit organization established in 2007 that facilitates the professional development of
lesbian, gay, bisexual, transgender and queer (“LOBTQ”) students as they move from school to
career. The organization primarily serves LGBTQ students at law and business schools.
OUTlaws is an association of LGBTQ student groups at various law schools across Canada. It
seeks to advance the interests of LGBTQ law students including working towards making law
schools and legal education more inclusive of those students.
[36]

If granted intervener status, Out On Bay Street and OUTlaws will make submissions
regarding the effect of TWU’s Community Covenant Agreement on LOBTQ students. They will
also make submissions addressing the proper approach to baLancing equality rights and religious
freedoms with the LSUC’s obligation to act in the public interest, They will fmiher make
submissions regarding the impact of the TWU covenant on the equality rights of LGBTQ
students.
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K.

The Advocates’ Society

The Advocates’ Society was established in 1963 as a province-wide professional
association for trial and appellate lawyers in Ontario. It is a not for profit corporation that
[37]

currently represents over 5,000 advocates in Ontario as well as in other provinces. It engages in
advocacy education, legal reform and the promotion of access to, and improvement of the
administration of, justice.
[38)

If granted intervener status, The Advocates’ Society will argue that the LSUC must
advance the cause of justice, facilitate access to justice and protect the public interest. It will
also argue that the LSUC could not condone discrimination in reaching its accreditation decision
and that its conclusion in that regard respects Charter values.
Conclusions
[39)

Of the fourteen proposed inteiweners, the first ten (as I have listed them above) support
the position of TWU. The final four support the position of the LSUC.
I will begin my analysis by saying that I do not doubt the sincerty of the interests
displayed by all of the proposed interveners. It is clear that they all have a strong interest in the
[40]

issues raised by this judicial review application. Also, all of the organizations are established
ones that have their own individual expertise and experience to offer. Mr. Charette also has his

own unique background and experience that could be brought to bear on the issues.
Where my difficulty arises is with the requirement that the proposed interveners offer a
viewpoint that is distinct not only from the patties but from each other. While the degree of
[41]

overlap with the parties is limited, there is some overlap nonetheless. However, in a case such as
this, a degree of overlap is going to be unavoidable. The fact that there is some overlap, though,
does not change the fact that the intcrveners bring a different perspective to the issues than the
parties necessarily do. More importantly, however, is that i see considerable overlap among the
positions that each of the proposed intervencrs would seek to advance.
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[42]

On that latter point, I recognize that each of the proposed interveners has a slightly

different perspective on the issues raised. They couch their proposed submissions in slightly
different terms, But in consider ng the issue of granting intervener status, the court does not look
for slight nuances, It looks, as was said in Bedford, for “an important perspective distinct from
the immediate parties”. I would add to that requirement something that I believe is implicit in
the requirement itself and that is that the perspective must not only be distinct from the
immediate parties but it must also be different from the other proposed interveners. There is no
benefit to the court in hearing and determining complex issues, of the type that are raised in this
judicial review application, to have the same central points repeated by multiple interveners.
43]

The court process is not akin to a public consultative process where every conceivable

difference of opinion or view is to be gathered and digested. The principle focus of the court is
to resolve the issues that are in dispute between the parties in accordance with the applicable
legal principles but, in doing so, to be guided by considerations of the broader impacts that the
court’s decision may have, that is, impacts beyond just the interests that the parties present. It is
to this latter consideration that the interveners can provide assistance but that assistance does not
require every permutation and combination of views to be expounded upon. Wit were otherwise,
there would be no need for a threshold determination of standing for interveners to be made. We
would simply open up the process to all interested persons.

Such a result would greatly

encumber the core adjudicative process, however. Consequently, there must be some limits
placed on the intervention process. Those limits may seem to some to be arbitrary or unfair but
it is a necessary part of deciding such matters. As Adams J. observed in Dichnan, at para. 7:
Therefore, some line-drawing is inevitable.
[441 I recognize that the task of determining which interveners bring a sufficiently distinct
perspective to the issues raised, and the amount of overlap that may be involved, is complicated
by the fact that the parties have not as yet filed their faeta in this matter. I do not, therefore, have
the benefit (nor do any of the proposed interveners) of knowing precisely what issues the patties
will address and in what manner, Nevertheless, the reality is that the scheduling requirements of
this court did not allow for these motions to await all of that being done without greatly delaying
the hear ng of the application for judicial review itself.
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[45]

The overlap to which I make reference is most apparent in considering the applications of

CCCC, CLF, ARPAC, EFC, CHEC, CCRL and FFA.

While I repeat that each of these

organizations has its own particular viewpoint, they all essentially wish to make submissions on
the right to freedom of religion and freedom of association and how those rghts cannot be
sidelined or rendered secondary to other rights. Those two freedoms, along with others, will be
central to the issues raised in the judicial review application. The broader implications for those
freedoms that arise from the judicial review application raise important considerations. All of
that said, though, it is not necessary for seven organizations to be given intervener status in order
to gain an appreciation of those important considerations or of their implications.
[46]

In my view, CLF, given its membership, has a more direct role in the issues raised and

more directly addresses some of the broader issues that the court will have to consider. I note, in
particular, that CLF includes within its membership current law students who hold undergraduate
degrees from TWU, They are a group that are directly affected by the issues raised in this
judicial review application. In a somewhat similar way, I also view the EFC and the CHEC as
more directly representing another group directly affected by the issues here and that is
educational institutions or, at least in the case of these proposed interveners, Christian
educational institutions. EFC and CHEC will also address another issue and that is the interplay
between secularism and freedom of religion. I view the interests of CCCC, ARPAC, CCRL, and
FFA to be less direct than these other organizations and, to some considerable degree, to be
encompassed within the submissions that CLF, EFC and CHEC say that they will make.
[47]

1 therefore grant intervener status to the Christian Legal Fellowship, and jointly to the

Evangelical Fellowship of Canada, and the Christian Higher Education Canada but deny
intervener status to the Canadian Council of Christian Charities, the Association for Refonned
Political Action Canada, the Catholic Civil Rights League and the Faith and Freedom Alliance.
[481

Unlike the organizations that I have just dealt with, JCCF is a non-religious organization.

As such, it brings a different perspective to the issues. It concentrates its submissions on the
freedom of association issue as it may relate to any group that holds and espouses views that may
be unpopular or controversial. In niy view, its view point is sufficiently distinct that it may be
valuable to the court hearing this matter.
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[49]

1 therefore grant intervener status to the Judicial Centre for Constitutional Freedoms.

Gerard Charette also provides a distinct and separate point of view as both a lawyer and
an ordained Roman Catholic permanent deacon. I do not, however, view the issues that Mr.
Charette wishes to raise as being central to the issues that this court vill have to determine, Mr.
150]

Chareuc’s concerns appear to be very much directed towards his rights to choose where he
attends for the purposes of continuing education and professional development. He is concerned
that the position taken by the LSUC regarding TWU’s accreditation could ultimately impact on
what sources of continuing education and professional development the LSUC will sanction.
While that could occur, it is very much a prospective and hypothetical concern and one that has
the potential for deflecting attention from the central issues that are raised in this proceeding.
[51]

I decline to grant intervener status to Gerard Chm’efte,

[52]

CALL, CLA, The Advocates’ Society, Out on Bay Street and OUTlaws made a
combination of joint and individual submissions on their motions. I draw certain distinctions
between them, however.
[53]

Out on Bay Street and OUTlaws represent a group of individuals who are directly
affected by the issues raised in this judicial review application. Much as CLF represented a
group of individuals directly affected, Out on Bay Street and OUTlaws represent another side of
those directly affected. Their perspective on the ramifications of the outcome of this matter are
equally important.
[54]

I therefore grant intervener status jointly to Out on Bay Street and OUTlaws.

There is an element of overlap involved when it comes to considering the positions of
CALL, CLA and The Advocates’ Society. The Advocates’ Society has a recognized and lengthy
[55]

background of speaking on behalf of advocates on important issues generally. It is also wellpositioned to speak to the issue of the protection of the public as it may arise in this context. The
CLA advances a similar position but its perspective differs at least in the sense that its members
are almost always involved in acting for persons who are vulnerable and whose conduct does not
often accord with what the public at large would view as acceptable. The CLA thus brings a
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different perspective from that of The Advocates’ Society. The CALL also advances a similar
position although its membership and background is much narrower than the other two.
The issue of the protection of the public and the issue of how regulatory bodies should
deal with accreditation decisions in the context of these types of issues are also important
[56]

considerations and ones that the court will likely benefit from having submissions on.
Nevertheless, there have to be limits on that participation. In my view, CALL’s perspective is
more narrow than the other two and would not add a sufficient dimension to warrant separate
standing.
[57]

1 therefore grant intervener status to The Advocates’ Society and the Criminal Lawyers
Association but I would declinc intervener status for the Canadian Association of Labour
Lawyers.
Conditions applicable to the interveners
[58]

Most of the conditions that would apply to the interveners were not the subject of any
dispute. One issue that did arise, however, is whether the question of granting the interveners the
right to make submissions should await the filing of all of the facta. This is the route taken by
the Supreme Court of Canada and was urged by TWU and the LSUC, The proposed interveners
differed in their views on this question.
[59]

I do not see any pressing need to defer this issue to await the filing of the facta. The

Supreme Court of Canada is in a very different position on these matters generally. It will
normally have had the benefit of two (and sometimes more) decisions by courts on the issues
and, in those circumstances, it may be more evident that additional oral submissions will not
likely assist over and above the written material that is filed. I note in that regard that the length
of oral submissions in the Supreme Court of Canada is already very limited even for the parties.
[60]

It is much more the usual case in this court, and in the Court of Appeal, that the granting

of intervener status will carry with it the right to make limited oral submissions. I do not see any
reason to depart from that usual result in this case. Given that the granting of intervener status is
predicated on the belief that it will be of assistance to the court, I view the oral submissions as
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being very much a part of that assistance. All of that said, however, it is ultimately up to the
panel hearing this judicial review application to determine how much time they will permit the
parties and the interveners to make submissions. By that point, the panel will have the faeta of
all of the participants and from that be able to make a much more informed decision as to the
need for, and benefit to be gained from, orat submissions by the interveners. Nothing I decide
here is intended to interfere with the panel’s discretion in that regard.
Consequently, I impose the following conditions on each of the interveners:

[611
(i)
(ii)
(iii)
(iv)

(v)
(vi)
(vii)
(viii)

the interveners will accept the record as prepared by the parties and not
add to it or adduce fiwther evidence or raise new issues;
the factum of each intervener will be limited to fifteen pages;
each intervener will have thirty minutes to make its submissions subject to
the direction of the panel hear ng the judicial review application;
the interveners will make every reasonable effort to avoid duplicating the
submissions of any of the parties or each other;
the inteiveners will receive the record of the proceedings, the applicants’
and the respondent’s application records, faeta and books of authorities in
electronic form;
service of all materials will be done electronically;
the inteiweners will comply with the schedule that will subsequently be
ordered by the court for the delivery of all materials, and;
each of the inteiveners will not seek, nor will they be subject to, any award
of costs including the costs of these motions.

Finally, I should record the fact that counsel for the Attorney General of Canada appeared
on these motions. The Attorney General of Canada is intervening in this matter as a matter of
[621

right. To facilitate matters, the Attorney General of Canada has voluntarily agreed to be bound
by the same conditions that are applicable to all of the other interveners.
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BATEMAN. J.A.:
This is an application by the Construction Association of Nova Scotia (CANS) for
leave to intervene in an appeal proceeding.
The Department of Supply and Services of Nova Scotia had called for tenders for
the repair of the roofs of two government buildings. The tender specifications required
that a specific roofing system be used. The respondent, Arrow Construction, the supplier
of a competitor’s roofing system asked the government to open the tender specifications
to include that product. This was done by an addendum to the original call for tenders.
Tenders were submitted, including one from a contractor intending to purchase the
respondent’s product, if successful on the bid. The respondent alleged, and the trial judge
accepted, that the contractor who intended to use the respondent’s product, had submitted
the lowest bid. Another contractor was awarded the tender. The respondent sued the
Government of Nova Scotia alleging negligent misrepresentation, breach of duty of care
and breach of contract arising from the government’s failure to award the tender to the
lowest bidder. In finding in favour of the respondent, the trial judge made a number of
adverse comments and negative findings about the government tendering system in place
in Nova Scotia. The government has appealed that decision. CANS seeks leave to
intervene in that appeal. The appellant opposes the application to intervene.

The

respondent takes no position.
Jurisdiction:
A judge of this court, sitting alone, has jurisdiction to grant leave to intervene, as
was held by Chipman, J. A. in R. v. K.A.R. (1992), 116 N.S.R.(2d) 418 (S.C.A.D.,
Chambers). Civil Procedure RuleS, which is directed to the intervention of third parties,
is the governing provision, through the operation of Civil Procedure Rules 62.31(1) and
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65.03.
Analysis:
Civil Procedure Rule 8 provides, in part:
8.01 .0) Any person may, with leave of the court, intervene
in a proceeding and become a party thereto where,
(a) he claims an interest in the subject matter
of the proceeding, including any property
seized or attached in the proceeding whether
as an incident to the relief claimed,
enforcement of the judgment therein, or.
(3) On the application, the court shall consider whether the
intervention will unduly delay or prejudice the adjudication
of the rights of the parties to the proceeding and it may grant
such order as it thinks just.
The textbook, The Conduct of an Appeal, by Sopinka and Gelowitz, (Toronto:
Butterworths) at p. 187-8, summarizes the matters usually considered by a court of appeal
on such applications:
In considering an application to intervene, appellate courts
will consider: (I) whether the intervention will unduly delay
the proceedings; (2) possible prejudice to the parties if
intervention is granted; (3) whether the intervention will
widen the lis between the parties; (4) the extent to which the
position of the intervener is already represented and
protected by one of the parties; and (5) whether the
intervention will transform the court into a political arena.
As a matter of discretion, the court is not bound by any of
these factors in determining an application for intervention
but must balance these factors against the convenience,
efficiency and social purpose of moving the case forward
with only the persons directly involved in the lis. [footnotes
omitted]
(a) An interest in the subject matter of the proceeding:
According to the affidavit filed. CANS is an organization that represents the
general interests of the non-residential ‘construction industry’ of Nova Scotia. I am
satisfied that it does not represent all members of the construction industry, broadly
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defined, nor is it the only organization representing members of the construction industry.
It is, however, a broadly based group whose members, collectively, do a substantial
amount of business through the government tendering process. lam satisfied, as well, that
CANS has a longstanding interest and expertise in the tendering process in this Province.
The appellant submits that CANS does not have the necessary interest in the
“subject matter” of this appeal to warrant intervenor status. The major issues, submits the
appellant, are narrow: “whether the Department owed the respondent a duty of care;
whether the Department’s representations were false or misleading; and whether the
Department’s misrepresentations were negligent”. The subject matter, he submits, is
contract and tort law, between private parties.
The appellant further submits that, as CANS does not speak for all members of the
construction industry, to permit intervention by CANS would result in the presentation of
an unbalanced perspective on the tendering process. All members of the construction
industry do not necessarily speak with one voice, or hold a single view on the tendering
process. Tndeed, some members of the construction industry may hold views that differ
substantially from those expressed by CANS.
All provinces in Canada do not have the equivalent of our Civil Procedure Rule
8. In those provinces, applications to intervene are determined on common law principles.
In particular, British Columbia has no governing rule. Recognizing that limitation,
however, there is guidance to be had in the jurisprudence from other provincial
jurisdictions.
In U.T.U., Locals 1778 v. BC Rail Ltd., (B.C.C.A., Chambers), reported on
Quicklaw as [1990] B.C.J. No. 2503, Proudfoot J.A. in considering an application to
intervene, at p. 6, adopted the following comment from Locke, J.A. in Guadagni v.
Workers’ Compensation Board of British Columbia and B.C. Federation of Labour:
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As a result of the above authorities, I conclude that no special corporate
form or structure is necessary in order to procure intervention beyond the
fact that it must have a broad representative base.
I am satisfied that CANS’ objects are broad enough to include intervention in a
legal proceeding where to do so is in the interests of its membership. I am satisfied, as
well, that it has a broad representative base.
Most commonly, absent a legal interest in common (see C.P. Rule 8.O1(1)(b)),
intervention is granted where the intended intervenor has a direct stake, usually financial,
in the outcome. CANS acknowledges that it does not have a direct financial stake in the
outcome of this proceeding. A direct financial interest, while of assistance in qualifving
an applicant to intervene, is not, however, a requirement.
In Re Schofield et al., (1980), 112 D.L.R. (3d) 132 at 141, (Ont. C.A.), Thorson,
J.A., contemplated an application to intervene by a similarly situated applicant, having no
legal rights or obligations at stake:
one can envisage an applicant with no interest in the outcome of an
appeal in any such direct sense but with an interest, because of the
particular concerns which the applicant has or represents, such that the
applicant is in an especially advantageous and perhaps even unique position
to illuminate some aspect or facet of the appeal which ought to be
considered by the Court in reaching its decision but which, but for the
applicant’s intervention, might not receive any attention or prominence,
given the quite different interests of the immediate parties to the appeaL
(emphasis added)
This statement ofthe law seems to have been generally accepted, particularly in the
area of public interest litigation. It was recognized by Dubin, C.J.O., as he then was, in
Peel v. A.P. (1990) 74 O.R. (2d) 164 (Ont. C.A.), at p. 167, that “there has been a
relaxation of the rules heretofore governing the disposition of applications for leave to
intervene” in constitutional cases. These cases reveal that in many instances, the courts
have been liberal in permitting intervention to third parties with no direct interest in the
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subject matter of the proceeding, in the interests of having the fullest perspective on the
constitutional issues presented to the court.
On the other hand, the courts are less generous in permitting intervention in purely
private proceedings (see for example, Klaehefsy v. Brown, [1987] M.J. No. 565 (Man. C.
A.), (Quicklaw))
The appellant submits that the results of legal proceedings often affect other parties,
indeed, that is inevitable in the development of our common law. That does not, however,
entitle all, who might in future be affected by the result, to intervene. Generally lawsuits
are restricted to the adjudication of live disputes between the parties directly concerned.
This is relevant to determining whether the applicant has the requisite ‘interest” in the
proceeding.
U.T.U., Locals 1778 v. B.C. Rail, supra, concerned an application to intervene in
an appeal from a decision wherein the trial judge granted the relief sought by the
petitioners United Transportation Union and the Pipefitters Union. The trial judge had
concluded that the report of the Industrial Inquiry Commission dated September 24, 1990
including the ratification vote is of no legal effect upon the petitioning unions or their
members employed by B.C. Rail. The Business Council of British Columbia sought leave
to intervene in the appeal.
Proudfoot, J. A., in granting the application, said at p. 6:
The next consideration must be the nature of the interest of the applicant in
the actual lis between the parties. An application to intervene will be
allowed if there is a direct interest, see: Hirt v. College of Physicians and
Surgeons of B.C. (1985), 60 B.C.L,R. 273.

Intervener status may also be granted if there is no direct interest in the
issues between the parties but the applicant has an interest in the “public
law issues”. The court will then consider the issues in that particular case
and will consider whether the intervener will bring a new or different
perspective to the consideration of the issues, or will make a useful
contribution towards resolving the issues, always bearing in mind that the
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intervention will not be permitted if it would result in injustice to the
parties.
The applicant submits that the Council has a direct interest here because a
continuing strike of B.C. Rail would cause serious damage and devastation
to its members.
In addition it submits that there are issues of public law raised in which it
is interested and to which it will bring a different perspective. If this is a
matter of”public law” it is because it involves a question of the integrity of
the procedure available, that is the appointment of the Industrial Inquiry
Commission, to resolve industrial relations disputes. More specifically in
this case, a dispute which involves the interruption of service by a public
carrier.
It is argued that because the Council is interested in the resolution of
disputes and the resumption of business as usual, whereas the parties are
interested in the resolution of industrial relations disputes on their own
terms, it will bring a different point of view to bear on the issues.
The appellant is correct in that this is a case of tort and contract not a public law
case. In resolving the issues, however, the trial judge did not limit his findings to the
tendering process as it worked between the appellant and the respondent. He made wide
ranging findings regarding the overall state of the government tendering process, which,
if upheld on appeal, could have significant effect on the business of government tendering
in Nova Scotia and thus upon the membership of CANS, among others. I accept the
submission of counsel for CANS that this is somewhat distinct from a case involving a
dispute between private litigants, wherein law may be developed which will have an
impact upon others in future. The subject matter is broader than as defined by the
appellant above.
lam satisfied, that in the circumstances ofthis case, there is an analogy with ‘public
law’ issues. The integrity of the government tendering process is of interest to the public
generally, in that it involves the expenditure of public funds. I further find that CANS has
the ‘sufficient interest in the subject matter of this appeal required by Civil Procedure
Rule 8.O1(1)(a).
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In my view, however, the finding of a sufficient interest in the subject matter does
not automatically entitle an applicant to intervene.

(b) Balancing the issues
Once the intervenor has established a sufficient interest, before granting the intervention,
the court may consider whether the applicant has something to add to the proceeding. The
test is, as stated by Sopinka and Gelowitz, supra, at p. 185:
The proposed intervenor must convince the court that it brings something
additional to the appeal that the parties may not be able to supply. Often
this “something additional” is a different or wider perspective on the issues
before the court on appeal.
In the context of Civil Procedure Rule 8, this is a relevant factor in the exercise of
discretion involved in the granting of leave.

C.P. Rule 8.03 provides that the court is to

grant ‘such order as it thinks just’. I am satisfied that it is appropriate to consider in this
context, as well, what the intervenor will bring to the process.
As Wakeling J.A. said in Attorney General of Canada v. Saskatchewan Water
Corporation et at. [1991], 2 W.W.R. 614 (Sask. C. A.) at pp. 616:
Before turning my attention to an assessment of the role that the intervenors
have indicated they can play relative to the issues that have been formulated
by the parties to this action, I wish to again affirm the position which this
Court developed in Brand v. College of Physicians and Surgeons (Sask.)
(1990), 72 D.L.R. (4th) 446
in which the following comment appears
(at p. 467):
.

.

it seems clear that having an interest in
the result of this appeal would not of itself
create a basis for granting the application to
intervene. Rather, there must be some
prospect that the process will be advanced or
improved in some way by virtue of the
intervention.
In Dha v. Ozdoba (1991), 47 C.P.C. (2d) 23 (B.C.C.A.), [19911 B.C.J. 302
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(Quicklaw) the Municipal Insurance Association of British Columbia (MTABC) and the
Union of British Columbia Municipalities (UBCM) applied to intervene in an appeal from
ajudgment holding that a municipality was one-third liable for damage to the respondents
house as a result of engineering and site problems, and holding that the municipality owed
a duty of care to the respondents which was breached by the building inspector. MIABC
was a reciprocal insurance exchange to which municipalities subscribed and UBCM
provided a voice for local governments. The applicants submitted that the appeal was to
determine issues which were to impact on the legal liability of these municipalities.
MacFarlane. J. A. wrote at p. 4:
The applicants submit that the present appeal will determine issues which
will impact on the legal liability of all municipalities and regional districts
who are subscribers with the MIABC and members of the UBCM. They
also submit that the issues raised on appeal go beyond a simple fact
situation involving defective house foundations and go to the root of the
relationship between owner/builders and all levels of local authorities.
The applicants in this case may be affected by the outcome of the appeal in
the sense that it will stand as a precedent which may affect the potential
liability of all municipalities in the province. But, that is not enough to
justify intervention: Re Schofield v. Minister of Consumer and
Commercial Relations (1980) 112 D.L.R. (3d) 132.
After considering the issues of concern to the intended intervenor and reviewing
the facta on file he writes, at p. 13:
I am not persuaded that the interveners can make any useful contribution
to the resolution of the issues before the Court in this appeal. Jam satisfied
that the appellant is prepared to and will make submissions on all relevant
issues. I do not think that the interveners can bring any different perspective
to the appeal than that which the appellant will bring.
The appeal involves a private law issue rather than a public law issue. It
does not sound in social or constitutional issues, involving the Charter or
otherwise. Thus, it is not of the type in which intervention is often allowed.
All that would be accomplished by allowing intervention in this case would
be to add another lawyers argument, another factum, and more cost to the
litigants. The plaintiffs cannot afford the burden of such costs.
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In R. v. Latimer(1995). 128 Sask. R. 195 (Sask. C. A., chambers), [1995] S.J. No.
101 (Quicklaw), Mr. Latimer appealed his conviction for second degree murder in relation
to the death of his physically handicapped daughter. Sherstobitoff, J. A. considered an
application by two interestgroups, each representing persons with disabilities, to intervene.
He summarized the submission of the intended intervenors at paragraph 8 of the decision,
as reported on Quicklaw:
Since the Crown is opposing both appeals, it must, ofnecessity, address and
oppose each of the grounds of appeal. There is no reason to suppose that
it cannot adequately do so, and that in doing so, it will not adequately
represent the interests of the public, including the interests of the disabled.
The applicants do not dispute this, but say that they can give a supplementaty
point ofview thfferentfrom that oft/ic Crown, a point ofview which none bitt
disabled persons can provide. They will cite authority from other areas of
1/ic law such as human rig/its law, which they say is relevant bitt has not been
referred to by the Crown in its written materiaL They emphasize that they
do not intend to repeat what the Crown says, but to supplement it. They say
that this meets one of the requirements for intervenor status set out by
Wakeling J.A. of this Court in Brand v. College of Physicians and
Surgeons (1990), 72 D.L.R. (4th) 446. (emphasis added)
CANS, ifpermitted to intervene, will be limited to the record established in the trial
court. CANS submits, however, that the respondent, as a single supplier of product, is not
in a position to address the perspective ofthe broader industry. CANS submits that it has
a particular expertise in matters of tendering and wishes to ensure that all of the issues
raised in this appeal, as evidenced by the grounds of appeal are adequately and fully
addressed. I am mindful that CANS does not speak for the entire construction industry’,
nor is its perspective of the tendering process the only perspective. lam concerned, as
well, that leave to intervene not be broadened to the point of permitting unlimited
intervention in proceedings. I am satisfied that this concern can be properly addressed
through the exercise of the courts discretion on a case by case basis.
Disposition:

-
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I am, marginally persuaded that CANS should be afforded a limited opportunity
to intervene in this appeal. In particular, that it can add a broader perspective to the issues
before the court. There are, however, certain practical restraints to its intervention. The
appeal has already been set for hearing. The hearing is just a month away. Time for the
hearing was allowed on the basis of a two party appeal. CANS has made this application
very late. It is not appropriate that the appeal be postponed, nor that CANS be permitted
to encroach on the time permitted the parties for oral argument.
CANS had asked, as well, that it be exempted from any liability to pay costs. I can
see no reason for such a limitation. If CANS wishes to participate, it should be exposed
to the risks as would any litigant. On the other hand, CANS, coming to this proceeding
as it does, should not be entitled to costs, in the event the respondent is successful. The
appellant should be required to answer for costs to only one party, if at all. This remains
the appeal of the appellant and the respondent.
Accordingly, I order that CANS be permitted to intervene on this appeal on the
following terms:
1.

CANS shall be permitted to file a written factum, restricted to the issues
raised in grounds 4,5,6,7, 8, 11, 12, 13, H, 17, 18, and 19, only, of the
Notice of Appeal dated December 5, 1995.

2.

CANS will not be permitted to address oral argument to the court, unless
called upon to do so, but shall have counsel present to answer any questions
the Court may have arising from their material.

3.

CANS shall file its factum on the same day as the factum of the respondent,
being, March 12, 1996. The appellant shall be permitted to file a Reply, if
it chooses to do so, but not later than March 22, 1996.

4.

CANS shall be liable to respond to an order for costs, in the discretion of

—
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the Court, but shall not be entitled to receive costs on the appeal.
There shall be no costs of this application.

Bateman, J. A.
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Robertson, J. (Orally):

[1]

I have concluded as you have gathered from my earlier comments that the

Insurance Bureau of Canada (“IBC”) is a proper party as an intervener in this
proceeding and that they have something to add to the proceeding and the court
will be better informed by their participation.

[2j

I do not want to place undue restrictions upon their participation but note

they have already agreed that they have a limited interest in this proceeding
confined to the constitutional issues that arise on the claim.

[3]

As well, the court itself will control its own process with respect to any

abuse that could arise by their participation. Following Arrow Construction
Products Ltd. v. Nova Scotia (Attorney General) 1996 CarswellNS 79 I have
considered the consequences of IBC’s possible intervention in this proceeding.

In considering an application to intervene, appellate courts will consider: (1)
whether the intervention will unduly delay the proceedings; (2) possible prejudice
to the parties if intervention is granted; (3) whether the intervention will widen
the us between the parties; (4) the extent to which the position of the intervener is
already represented and protected by one of the parties; and (5) whether the
intervention will transform the court into a political arena. As a matter of
discretion, the court is not bound by any of these factors in determining an
application for intervention but must balance these factors against the

Page: 3
convenience, efficiency and social purpose of moving the case forward with only
the persons directly involved to this lis. [footnotes omitted]

[4]

I find that IBC’s participation in this proceeding will not result in any

inconvenience or undue delay and will advance the cause before the court.

[5]

They will not be limited to participation on the main proceeding only.

[6]

Essentially I am in agreement with the terms of the draft order presented by

Mr. Gaiway. It captures the proposed limitation on the IBC intervention and is
reasonable. They should have the right to participate in interlocutory motions
dealing the constitutional issues raised by the applicants. I would not limit their
right to cross-examination at this juncture. With respect to the ultra vires issue as
it relates to constitutional matters, they will have the right to make their written
submissions and at the discretion of the court, make oral submissions. I also
believe that Clause 6 deals reasonably with the costs issue with the intent that your
clients Mr. Mason, should not be liable for additional costs in connection with
IBCs intervention in this proceeding.

Page: 4

[7]

As I have said, the court will supervise its own process. The trial judge will

conduct the proceeding as he or she sees fit and may place thrther restrictions on
the intervener.

[8]

The order that has been presented by Mr. Galway is acceptable to the court.

It is not appropriate for Aviva to have separate intervener status as they will be
represented by IBC’s intervention. They would have nothing significant to add.
IBC will represent all insurers in the industry.

[9]

I have taken the liberty to edit the proposed draft order I am now prepared to

issue.

Justice M. Heather Robertson
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APPLICATION POR INTERVENTION

DEMANDE D’INTERVENTION

Practice
Intervention
Applicant raising new
Intervention
Pratique
Nouvel argument fondd
argument based on Charter in Supreme Court of
sur la Charte soulevJ par le requérant devant la Cour
Canada
Applicant bringing new perspective to
Poun’oi abordE sons un angle
supreme dit Canada
appeal Charter issue to be decided on the appeal and
djffirent par le requérant
Question relative a la
not on the application to intervene
Application d Chane a examiner lors de laudition du poun’oi et non
allowed.
dans le cadre de la demande d’intervention Demande
accueillie.
—

—

—

—

—

—

—

—

—

—

APPLICATION FOR LEAVE TO INTERVENE
on an appeal from a judgment of the British
Columbia Court of Appeal (1990), 44 B.C.L.R.
(2d) 47, 66 D.L.R. (4th) 553, [1990] 4 W.W.R.
193, dismissing an appeal from a judgment of
Oppal 1. (1988), 27 B.C.L.R. (2d) 240, 50 D.L,R.
(4th) 167, [19881 6 W.W.R. 305, 44 C.C.L.T. 184,
dismissing the action. Application allowed.

DEMANDE D’AUTORISATION D’INTERVE

NW dans un pourvoi contre un arrêt de Ia Cour
d’appel

de

Ia Colombie-Britannique

(1990),

44 B.C.L.R. (2d) 47, 66 D.L.R. (4th) 553, [1990]
4 W.W.R. 193, qui a rejeté l’appel interjetd contre
une decision du juge Oppal (1988), 27 B.C.L.R.
(2d) 240, 50 D.L.R. (4th) 167, [1988] 6 W.W.R.
305, 44 C.C.L.T. 184, qui avait rejetC l’action.
Demande aecueillie.

Helena Orton, for the applicant Women’s Legal g
Helena Orton, pour le requérant le Fonds d’ac
Education and Action Fund.
Lion et d’Cducation juridiques pour les femmes.
M, Van Dusen, pour l’intimC.

M. Van Dusen, for the respondent.

The following are the reasons delivered by

h

Version française des motifs rendus par

SOPINKA J.—This is an application by the

LB JUGE SOPINKA—Il s’agit d’une requête du

Women’s Legal Education and Action Fund
(LEAF) to intervene in this appeal.

Fonds d’action et d’dducation juridiques pour les
femmes (le Fonds d’action) en vue d’obtenir l’au
torisation d’inteiwenir dans le present pourvoi.

The issue is the legal remedy, if any, which a
woman has against a doctor with whom she
engaged in sexual intercourse in exchange for a

drug to which she was addicted. The issues include
whether an action for sexual assault or breach of

Le litige porte star le recours judiciaire, s’il y a
lieu, qu’une femme a contre un mddecin avec qui

elle a eu des rapports sexuels en contrepartie d’une
drogue dont elle Ctait ddpendante. Parmi les ques
tions qui se posent, II y a celle de savoir s’il y a

[1992) 2 R.C.S.
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fiduciary duty lie and, in particular, whether the
appellant’s alleged consent and illegal activity pro
vide defenses to her claim; and further whether any
damages lie for breach of the fiduciary duty.
a

I.e juge Sopinka
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lieu d’intenter une action pour agression sexuelle
ou pour manquement it une obligation flduciaire et,
en particulier, celle de savoir si le consentement
qu.’aurait donné l’appelante et l’activite illdgale
constituent des moyens de defense opposables It sa
demande. II y a de plus Ia question de savoir si des
dommages-interets peuvent être accordés pour
manquement a l’obligation fiduciaire.

L’appelante consent it Ia requête, mais l’intime
The appellant consents to the application but it b
s’y oppose. L’intimé s’oppose a Ia requCte princi
is opposed by the respondent. The respondent
palement pour le motif que le requérant n’ajoutera
opposes the application principally on the ground
Hen de nouveau a l’argumentation soumise en
nothing
new
to
the
argu
add
will
the
applicant
that
appel et que Ia Charte canadienne des droits et
ment in the appeal and that the Canadian Charter
libends ne devrait pas Ctre invoquée pour Ia pre
of Rights and Freedoms should not be raised for
mière fois en notre Cour, Je suis convaincu que Ic
the first time in this Court. I am satisfied that the
requCrant peut presenter des arguments sous un
applicant can present argument from a different
angle different en cc qui concerne certaines des
perspective with respect to some of the issues and
should be allowed to intervene. The respondent o questions en litige et qu’il devrait être autorisé It
intervenir. II sent loisible au requérant de faire
will be free to argue on the appeal that the Charter
valoir, lors du pourvoi, que Ia Chane ne devrait
ground
that
it
will
be
raised
on
the
should not
pas être invoqude pour Ic motif que cela va causer
occasion prejudice. Whether it can be raised
un prejudice. La question de savoir si elle peut être
should be decided on the appeal and not on this
invoquée devrait être tranchée au cours de l’audi
motion.
tion du pourvoi et non darts le cadre de Ia présente
requête.
En definitive, le requdrant est autorisé a intene
nir, a produire un mCmoire et a plaider oralement
pendant vingt minutes.

In the result, the applicant will be entitled to
intervene, file a factum and argue orally, limited to
twenty minutes.

Demande accuelllie.

Application alloweth
Solicitorfor the applicant: Women’s Legal Edu
cation and Action Fund, Toronto.
Solicitors for the respondent: Epstein Wood
Logie & Wexler, Vancouver.

g

Procureur du requérant: Fonds d’action a
d’iducation juridiques pour les femmes, Toronto.

Procureurs de I ‘intirné: Epstein Wood Logic &
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