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Case Name:

Bonitto v. Halifax Regional School Board

Between
Sean Bonitto, Appellant, and

Halifax Regional School Board, Respondent

[2015] N.S.J. No. 357

2015 NSCA 80

Docket: CA 431358

Registry: Halifax

Nova Scotia Court of Appeal
Halifax, Nova Scotia

J.E. Fichaud, D.R. Beveridge, P. Bryson,
J.E. Scanlan and E. Van den Eynden

JJ.A.

Heard: June 16, 2015.
Judgment: August 26, 2015.

(90 paras.)

Court Summary:

Charter of Rights and Freedoms, s. 2(a) -- freedom of religion.

Mr. Bonitto distributed religious tracts on the premises of a public elementary school during school
hours. The recipients included students. The message in the tracts was that non-Christians would go
to hell. The School Board's formal Policy, adopted further to the Education Act, S.N.S. 1995-96, c.
1, said that materials to be distributed on school premises during school hours required the princi-
pal's approval. Another School Board Policy stated that denominational religious instruction should
not occur on school premises during school hours. The School's principal directed Mr. Bonitto to
desist. Mr. Bonitto sued for an order that the restriction violated his right to freedom of religious
expression under the Charter of Rights and Freedoms. A judge of the Supreme Court of Nova Sco-
tia dismissed Mr. Bonitto's claim. Mr. Bonitto appealed to the Court of Appeal.
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Issues: Did the principal's direction that Mr. Bonitto desist violate Mr. Bonitto's right to freedom of
religious expression under s. 2(a) of the Charter of rights and Freedoms?

Result: The Court of Appeal dismissed the appeal. The principal exercised a discretion under the
authority of legislation. The framework established by Dore v. Barreau du Quebec, [2012] 1 S.C.R.
395 applied. The principal's direction engaged or implicated Mr. Bonitto's freedom of religion under
s. 2(a) of the Charter. But the principal's decision proportionately balanced the Charter values and
statutory objectives, and was reasonable under the standard of review.

[Note: This summary does not form part of the Court's judgment. Quotations must be from the
judgment, not this summary]

Counsel:

The Appellant, on his own behalf

Sheree L. Conlon and Jennifer L. Taylor, for the Respondent.

Held: Appeal dismissed with costs, per reasons for judgment of J.E. Fichaud J.A.; D.R.
Beveridge, P. Bryson, J.E. Scanlan and E. Van den Eynden JJ.A. concurring

J.E. FICHAUD J.A.:--

Reasons for judgment

1 Mr. Bonitto's children attend Park West School. It is a public school operated by the Halifax
Regional School Board and offers grades primary through nine. Its students, aged 4-15, represent
various cultures and religions. Mr. Bonitto is a fundamentalist Christian. He distributed gospel
tracts to students and others on the School's premises during school hours. Their message was that
anyone who does not accept Christ will go to hell. The School Board's formal Policy, adopted fur-
ther to legislation, said that distribution of materials at the School requires the principal's approval.
Another Board Policy said that religious instruction on school premises may only occur outside the
regular school day. The principal declined to approve Mr. Bonitto's distribution and asked Mr. Bo-
nitto to desist.

2 Mr. Bonitto sued the School Board. He claimed that the Board had infringed his freedom of
religious expression guaranteed by ss. 2(a) and (b) of the Canadian Charter of Rights and Free-
doms. After a trial, a judge of the Supreme Court of Nova Scotia dismissed Mr. Bonitto's claim. Mr.
Bonitto appeals.

3 Did the restriction on Mr. Bonitto's distribution of gospel tracts infringe his freedom of reli-
gious expression under the Charter?

Background

(Omitted)

Issues

22 Mr. Bonitto's factum lists seven issues:
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Part II -- List of Issues

14. Is Park West School which is a HRSB controlled property, subject to section 2 of the
Canadian Charter of Rights and Freedoms?

15. If HRSB property is subject to the Charter, was Mr. Bonitto's rights violated and in-
fringed, according to the Canadian Charter of Rights and Freedoms?

16. Was the decision to violate Mr. Bonitto's freedom of religion by the HRSB and the
principal an adjudicative, or administrative law decision, or a clear violation of a
statutory law?

17. If Mr. Bonitto's rights to individual freedom of religious expression were infringed,
was it a justified and reasonable limit "prescribed by law" according to section 1 of

-the Charter, or was the decision arbitrary?

18. If the limit was "prescribed by law" was it justifiable under section 1 of the Charter?

19. Is the core message of the (sic) Mr. Bonitto's Christian faith protected and guaranteed
according to the Canadian Charter of Rights and Freedoms and does it injure or limit
the rights of others?

20. If there was no "prescribed law" or the decision to ban Mr. Bonitto's individual free-
dom of expressing his Christian faith was not justifiable under section 1 of the Char-
ter, and was completely unreasonable, what is the appropriate remedy?

23 In the Supreme Court, Mr. Bonitto claimed infringements of ss. 2(a) and (b) of the Charter.
Justice Muise dismissed both. In the Court of Appeal, Mr. Bonitto focusses on s. 2(a). The authori-
ties define freedom of religion to include "teaching and dissemination" (below, paras. 64 and 73),
from which Mr. Bonitto asserts a right to religious expression. His appeal factum puts it this way:

42. Without invoking section 2(b) of the Charter which could certainly be used, section 2
(a) is more than sufficient in proving without a shadow of a doubt that Mr. Bonitto's
Charter rights and fundamental freedoms as guaranteed by the Charter were violated.
In fact, it is essentially section 2 (a) that is truly relevant in this case because it deals
with Mr. Bonitto's religious freedoms. It is this section of the Charter that specifically
applies to Mr. Bonitto and this case.

24 Instead of Mr. Bonitto's seven issues, the Board proposes one reconstituted issue. Citing
Dore v. Barreau du Quebec, [2012] 1 S.C.R. 395 and Loyola High School v. Quebec (Attorney
General), 2015 SCC 12, the Board's factum says:

28. The Appellant in his Factum has significantly narrowed his list of issues from the
Notice of Appeal. The Appellant's seven issues can be further streamlined. In
light of the Supreme Court's decision in Loyola, the Respondent suggests that
there is really only one question for this Honourable Court to answer:
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Did the Trial Judge err in finding that the decision to prohibit the Appel-
lantfrom distributing materials on school property was reasonable and re-
flected a proportionate balancing of the Charter protections at play, in the
context of the case? [Board's italics]

29. The Appellant's more particularized issues are best addressed through answering
this question.

25 I will address four issues:

(1) What is the appropriate analytical framework -- Dore or Oakes?

(2) Given Dore's framework, should the Court consider the first two bases of
the trial judge's ruling?

(3) Under Dore, did the principal's decision engage or implicate Mr. Bonitto's
rights under s. 2(a) of the Charter?

(4) Under Dore, was the principal's decision proportionate and reasonable?

Standard of Review to Trial Judge

26 This appeal is from a decision of a judge after a trial. The normal appellate standard of re-
view to a trial judge's ruling applies: correctness to issues of law, including legal points that are ex-
tractable from issues of mixed fact and law, and palpable and overriding error to issues of both fact
and mixed fact and law with no extractable legal issue. Housen v. Nikolaisen, [2002] 2 S.C.R. 235,
paras. 25-37. Those principles apply to a Charter ruling. R. v. R.E. W., 2011 NSCA 18, paras. 30-31.

27 Of course, Charter-based legal issues may have broader amplitude than those that arise in
some other cases.

(Balance omitted)

J.E. FICHAUD J.A.
Concurred:
D.R. BEVERIDGE J.A.
P. BRYSON J.A.
J.E. SCANLAN J.A.
E. VAN den EYNDEN J.A.
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** Preliminary Version **

Case Name

Dore v. Barreau du Quebec

Gilles Dore, Appellant;
v.

Pierre Bernard, in his capacity as Assistant Syndic of the
Barreau du Quebec, Tribunal des professions and Attorney

General of Quebec, Respondents, and
Federation of Law Societies of Canada, Canadian Civil

Liberties Asseciation, and Young Bar Association of Montreal,
Interveners.

[2012] S.C.J. No. 12

[2012] A.C.S. no 12

para 5=7,35-36 43, 66

2012 SCC 12

[2012] 1 S.C.R. 395

[2012] 1 R.C.S. 395

428 N.R. 146

2012EXP-1231

J.E. 2012-672

EYB 2012-203967

255 C.R.R. (2d) 289

34 Admin. L.R. (5th) 1

343 D.L.R. (4th) 193
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211 A.C.W.S. (3d) 852

2012 CarswellQue 2048

2012 CarswellQue 2049

File No.: 33594.

Supreme Court of Canada

Heard: January 26, 2011;
Judgment: March 22, 2012.

Present: McLachlin C.J. and Binnie, LeBel, Fish, Abella,
Rothstein and Cromwell JJ.

(72 paras.)

Appeal From:

ON APPEAL FROM THE COURT OF APPEAL FOR QUEBEC

Administrative law -- Judicial review and statutory appeal -- Standard of review -- Reasonableness

-- Constitutional issues -- Canadian Charter of Rights and Freedoms -- In assessing whether an
adjudicated decision violates the Charter, the court should not apply the Oakes test integrally -- It

must determine whether the decision-maker disproportionately, and therefore unreasonably, limited

the Charter right -- The Disciplinary Council's decision that Dore's letter warranted a reprimand
represented a proportional balancing of his expressive rights with the statutory objective of ensur-

ing that lawyers behave with objectivity, moderation and dignity -- As a result, this decision was
reasonable -- Appeal dismissed

Professional liability and discipline -- Discipline and ethics -- Lawyers -- Fault or misconduct --
Conduct derogatory to the dignity of the profession -- Lawyers have a right to speak their minds
freely, but they must do so with dignified restraint -- Dore's criticism must be measured against the

public's reasonable expectations of a lawyer's professionalism -- As the Disciplinary Council found,

Dore's letter was outside those expectations -- Appeal dismissed

Appeal by Dore from a Quebec Court of Appeal judgment affirming a Superior Court decision that

upheld the reprimand issued to Dore by the Disciplinary Council of his professional order, the Bar-

reau du Quebec. Having been severely criticized by a Superior Court judge during a criminal trial,

Dore wrote a private letter to him accusing him of using his court to "launch ugly, vulgar, and mean

personal attacks". A complaint was filed against Dore alleging that he had failed to maintain a con-

duct bearing the stamp of objectivity, moderation and dignity, in violation of art. 2.03 of the Code

of ethics of advocates. Dore was reprimanded and his ability to practice law was suspended for 21
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days. On appeal to the Tribunal des professions (Tribunal), Dore argued that the reprimand violated
his freedom of expression. The Tribunal found that the decision to sanction him was a minimal re-
striction on his freedom of expression. On judicial review, the Superior Court upheld this decision.
Applying the analysis developed by the Supreme Court of Canada in Oakes, the Court of Appeal
upheld the reprimand, finding that Dore's letter had limited importance compared to the values un-
derlying freedom of expression, that the Disciplinary Council's decision had a rational connection to
the important objective of protecting the public and that the effects of the decision were proportion-
ate to its objectives.

HELD: Appeal dismissed. In assessing whether an adjudicated decision violates the Charter, the
court should not apply the Oakes test integrally. It must determine whether the decision-maker dis-
proportionately, and therefore unreasonably, limited the Charter  right. In the Charter context, the
reasonableness analysis is one that centres on proportionality, that is, on ensuring that the decision
interferes with the relevant Charter guarantee no more than is necessary given the statutory objec-
tives. An administrative decision-maker exercising a discretionary power under his or her home
statute, has, by virtue of expertise and specialization, particular familiarity with the competing con-
siderations at play in weighing Charter values. He or she will generally be in the best pOsition to
consider the impact of the relevant Charter  guarantee on the specific facts of the case. In the present
case, the issue is whether the Disciplinary Council's decision to reprimand Dore reflected a propor-
tionate balancing of his expressive rights with the Council's mandate to ensure that lawyers behave
with objectivity, moderation and dignity. The decision must balance the fundamental importance of
open, and even forceful, criticism of public institutions with the need to ensure civility in the legal
profession. Lawyers have a right to speak their minds freely, but they must do so with dignified re-
straint. Dore's criticism must be measured against the public's reasonable expectations of a lawyer's
professionalism. As the Disciplinary Council found, Dore's letter was outside those expectations. In
light of the excessive degree of vituperation in the letter's context and tone, the Disciplinary Coun-
cil's decision that Dore's letter warranted a reprimand represented a proportional balancing of his
expressive rights with the statutory objective of ensuring that lawyers behave with objectivity,
moderation and dignity. As a result, this decision was reasonable.

Statutes, Regulations and Rules Cited:

Canadian Charter of Rights and Freedoms, R.S.C. 1985, App. II, No. 44, Schedule B, s. 1, s. 2b), s.
6(1), s. 7

Code of ethics of advocates, R.R.Q. 1981, c. B-1, r. 1, s. 2.00.01, s. 2.03

Subsequent History:

NOTE: This document is subject to editorial revision before its reproduction in final form in the
Canada Supreme Court Reports.

Court Catchwords:

Administrative law -- Judicial review -- Standard of review -- Disciplinary council -- Lawyer chal-
lenging constitutionality of council's decision -- Proper approach to judicial review of discretionary
administrative decisions engaging Charter protections -- Whether framework developed in R. v.
Oakes appropriate to determine if discretionary administrative decisions comply with Canadian
Charter of Rights and Freedoms.
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Law of professions -- Discipline -- Barristers and solicitors -- Lawyer writing private letter to judge

and criticizing him -- Disciplinary council finding lawyer in breach of duty to behave with objectiv-

ity, moderation and dignity and reprimanding him -- Whether council properly balanced relevant

Charter values with statutory objectives -- Whether decision reasonable -- Code of ethics of advo-

cates, R.R. Q. 1981, c. B-1., r. 1, art. 2.03.

Court Summary:

D appeared before a judge of the Superior Court of Quebec on behalf of a client. In the course of

D's argument, the judge criticized D. In his written reasons rejecting D's application, the judge lev-

ied further criticism, accusing D of using bombastic rhetoric and hyperbole, of engaging in idle

quibbling, of being impudent and of doing nothing to help his client discharge his burden. D then

wrote a private letter to the judge calling him loathsome, arrogant and fundamentally unjust, and

accusing him of hiding behind his status like a coward, of having a chronic inability to master any

social skills, of being pedantic, aggressive and petty, and of having a propensity to use his court to

launch ugly, vulgar and mean personal attacks.

The Assistant Syndic of the Barreau du Quebec filed a complaint against D based on that letter al-

leging that D had violated art. 2.03 of the Code of ethics of advocates, which states that the conduct

of advocates "must bear the stamp of objectivity, moderation and dignity". The Disciplinary Coun-

cil of the Barreau du Quebec found that the letter was likely to offend, rude and insulting, that the

statements had little expressive value, and that the judge's conduct, which resulted in a reprimand

from the Canadian Judicial Council, could not be relied on as justification for it. The Council re-

jected D's argument that art. 2.03 violated s. 2(b) of the Canadian Charter of Rights and Freedoms,

finding that the limitation on freedom of expression was reasonable. Based on the seriousness of D's

conduct, the Council reprimanded D and suspended his ability to practice law for 21 days. On ap-

peal to the Tribunal des professions, D abandoned his constitutional challenge to the specific provi-

sion, arguing instead that the sanction itself violated his freedom of expression. The Tribunal found

that D had exceeded the objectivity, moderation and dignity expected of him and that the decision to

sanction D was a minimal restriction on his freedom of expression. On judicial review, the Superior

Court of Quebec upheld the decision of the Tribunal.

Before the Quebec Court of Appeal, D no longer appealed the actual sanction of 21 days, challeng-

ing only the decision to reprimand him as a violation of the Charter. The Court of Appeal applied a

full Oakes analysis under s. 1 of the Charter and upheld the reprimand. It found that D's letter had

limited importance compared to the values underlying freedom of expression, that the Council's de-

cision had a rational connection to the important objective of protecting the public and that the ef-

fects of the decision were proportionate to its objectives.

Held: The appeal from the result should be dismissed.

To determine whether administrative decision-makers have exercised their statutory discretion in

accordance with Charter protections, the review should be in accordance with an administrative law

approach, not a s. 1 Oakes analysis. The standard of review is reasonableness.

In assessing whether a law violates the Charter, we are balancing the government's pressing and

substantial objectives against the extent to which they interfere with the Charter right at issue. If the

law interferes with the right no more than is reasonably necessary to achieve the objectives, it will

be found to be proportionate, and, therefore, a reasonable limit under s. 1. But in assessing whether

an adjudicated decision violates the Charter, we are engaged in balancing somewhat different but
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related considerations, namely, has the decision-maker disproportionately, and therefore unreasona-
bly, limited a Charter right. In both cases, we are looking for whether there is an appropriate bal-
ance between rights and objectives, and the purpose of both exercises is to ensure that the rights at
issue are not unreasonably limited.

There is nothing in the administrative law approach which is inherently inconsistent with the strong
protection of the Charter's guarantees and values. An administrative law approach recognizes that
administrative decision-makers are both bound by fundamental values and empowered to adjudicate
them, and that administrative discretion is exercised in light of constitutional guarantees and the
values they reflect. An administrative decision-maker exercising a discretionary power under his or
her home statute, has, by virtue of expertise and specialization, particular familiarity with the com-
peting considerations at play in weighing Charter values and will generally be in the best position
to consider the impact of the relevant Charter guarantee on the specific facts of the case. Under a
robust conception of administrative law, discretion is exercised in light of constitutional guarantees
and the values they reflect.

When applying Charter values in the exercise of statutory discretion, an administrative deci-
sion-maker must balance Charter values with the statutory objectives by asking how the Charter
value at issue will best be protected in light of those objectives. This is at the core of the propor-
tionality exercise, and requires the decision-maker to balance the severity of the interference of the
Charter protection with the statutory objectives.

On judicial review, the question becomes whether, in assessing the impact of the relevant Charter
protection and given the nature of the decision and the statutory and factual contexts, the decision
reflects a proportionate balancing of the Charter rights and values at play. Though this judicial re-
view is conducted within the administrative framework, there is nonetheless conceptual harmony
between a reasonableness review and the Oakes framework, since both contemplate giving a "mar-
gin of appreciation", or deference, to administrative and legislative bodies in balancing Charter
values against broader objectives. In the Charter context, the reasonableness analysis is one that
centres on proportionality, that is, on ensuring that the decision interferes with the relevant Charter
guarantee no more than is necessary given the statutory objectives. If the decision is disproportion-
ately impairing of the guarantee, it is unreasonable. If, on the other hand, it reflects a proper balance
of the mandate with Charter protection, it is a reasonable one. But both decision-makers and re-
viewing courts must remain conscious of the fundamental importance of Charter values in the
analysis.

Here, the decision to suspend D for 21 days was not before the Court. The only issue was whether
the Council's decision to reprimand D reflected a proportionate balancing of the lawyer's expressive
rights with its statutory mandate to ensure that lawyers behave with "objectivity, moderation and
dignity" in accordance with art. 2.03 of the Code of ethics. In dealing with the appropriate bounda-
ries of civility for a lawyer, the severity of the conduct must be interpreted in light of the expressive
rights guaranteed by the Charter, and, in particular, the public benefit in ensuring the right of law-
yers to express themselves about the justice system in general and judges in particular. We are, in
other words, balancing the fundamental importance of open, and even forceful, criticism of our
public institutions with the need to ensure civility in the, profession. Disciplinary bodies must there-
fore demonstrate that they have given due regard to the importance of the expressive rights at issue,
both in light of an individual lawyer's right to expression and the public's interest in open discus-
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sion. As with all disciplinary decisions, this balancing is a fact-dependent and discretionary exer-
cise.

Proper respect for these expressive rights may involve disciplinary bodies tolerating a degree of
discordant criticism. The fact that a lawyer is criticizing a judge, a tenured and independent partici-
pant in the justice system, may raise, not lower, the threshold for limiting a lawyer's expressive
rights under the Charter. This does not, however, argue for an unlimited right on the part of lawyers
to breach the legitimate public expectation that they will behave with civility. Lawyers potentially
face criticisms and pressures on a daily basis. They are expected by the public, on whose behalf
they serve, to endure them with civility and dignity. This is not always easy where the lawyer feels
he or she has been unfairly provoked, as in this case. But it is precisely when a lawyer's equilibrium
is unduly tested that he or she is particularly called upon to behave with transcendent civility. On
the other hand, lawyers should not be expected to behave like verbal eunuchs. They not only have a
right to speak their minds freely, they arguably have a duty to do so. But they are constrained by
their profession to do so with dignified restraint.

A reprimand for a lawyer does not automatically flow from criticizing a judge or the judicial sys-
tem. Such criticism, even when it is expressed vigorously, can be constructive. However in the con-
text of disciplinary hearings, such criticism will be measured against the public's reasonable expec-
tations of a lawyer's professionalism. As the Disciplinary Council found, D's letter was outside
those expectations. His displeasure with the judge was justifiable, but the extent of the response was
not.

In light of the excessive degree of vituperation in the letter's context and tone, the Council's decision
that D's letter warranted a reprimand represented a proportional balancing of D's expressive rights
with the statutory objective of ensuring that lawyers behave with "objectivity, moderation and dig-
nity". The decision is, as a result, a reasonable one.
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The judgment of the Court was delivered by

1 ABELLA J.:-- The focus of this appeal is on the decision of a disciplinary body to reprimand

a lawyer for the content of a letter he wrote to a judge after a court proceeding.

2 The lawyer does not challenge the constitutionality of the provision in the Code of ethics un-

der which he was reprimanded. Nor, before us, does he challenge the length of the suspension he

received. What he does challenge, is the constitutionality of the decision itself, claiming that it vio-

lates his freedom of expression under the Canadian Charter of Rights and Freedoms.

3 This raises squarely the issue of how to protect Charter guarantees and the values they reflect

in the context of adjudicated administrative decisions. Normally, if a discretionary administrative

decision is made by an adjudicator within his or her mandate, that decision is judicially reviewed for

its reasonableness. The question is whether the presence of a Charter issue calls for the replacement
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of this administrative law framework with the Oakes test, the test traditionally used to determine
whether the state has justified a law's violation of the Charter as a "reasonable limit" under s. 1.

4 It seems to me to be possible to reconcile the two regimes in a way that protects the integrity
of each. The way to do that is to recognize that an adjudicated administrative decision is not like a
law which can, theoretically, be objectively justified by the state, making the traditional s. 1 analysis
an awkward fit. On whom does the onus lie, for example, to formulate and assert the pressing and
substantial objective of an adjudicated decision, let alone justify it as rationally connected to, mini-
mally impairing of, and proportional to that objective? On the other hand, the protection of Charter
guarantees is a fundamental and pervasive obligation, no matter which adjudicative forum is apply-
ing it. How then do we ensure this rigorous Charter protection while at the same time recognizing
that the assessment must necessarily be adjusted to fit the contours of what is being assessed and by
whom?

5 We do it by recognizing that while a formulaic application of the Oakes test may not be
workable in the context of an adjudicated decision, distilling its essence works the same 

and
justifica-tory_ 

muscles: balance proportionality. I see nothing in the administrative law approach which is
inherently inconsistent with the strong Charter protection -- meaning its guarantees and values --
we expect from an Oakes analysis. The notion of deference in administrative law should no more be
a barrier to effective Charter protection than the margin of appreciation is when we apply a full s. 1
analysis.

6 In assessing whether a law violates the Charter, we are balancing the government's pressing
and substantial objectives against the extent to which they interfere with the Charter right at issue.
If the law interferes with the right no more than is reasonably necessary to achieve the objectives, it
will be found to be proportionate, and, therefore, a reasonable limit under s. 1. In assessing whether
an adjudicated decision violates the Charter, however, we are engaged in balancing somewhat dif-
ferent but related considerations, namely, has the decision-maker disproportionately, and therefore
unreasonably, limited a Charter right. In both cases, we are looking for whether there is an appro-
priate balance between rights and objectives, and the purpose of both exercises is to ensure that the
rights at issue are not unreasonably limited.

7 As this Court has noted, most recently in Catalyst Paper Corp. v. North Cowichan (District),
2012 SCC 2, [2012] 1 S.C.R. 5, the nature of the reasonableness analysis is always contingent on its
context. In the Charter context, the reasonableness analysis is one that centres on proportionality,
that is, on ensuring that the decision interferes with the relevant Charter guarantee no more than is
necessary given the statutory objectives. If the decision is disproportionately impairing of the guar-
antee, it is unreasonable. If, on the other hand, it reflects a proper balance of the mandate with
Charter protection, it is a reasonable one.

8 In this case, the discipline committee's decision to reprimand the lawyer reflected a propor-
tionate balancing of its public mandate to ensure that lawyers behave with "objectivity, moderation
and dignity" with the lawyer's expressive rights. It is, as a result, a reasonable one.

Background

9 Gilles Dore was counsel for Daniel Lanthier in criminal proceedings. On June 18 and 19,
2001, Mr. Dore appeared before Boilard J. in the Superior Court of Quebec seeking a stay of pro-
ceedings or, in the alternative, the release of his client on bail. In the course of Mr. Dore's argument,
Justice Boilard said about him that [TRANSLATION] "an insolent lawyer is rarely of use to his
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client". In his written reasons rejecting Mr. Dore's application on June 21, Boilard J. levied further

criticism (R. v. Lanthier, 2001 CanLII 9351). He accused Mr. Dore of [TRANSLATION] "bombas-

tic rhetoric and hyperbole" and said that the court must "put aside" Mr. Dore's "impudence". Justice

Boilard characterized Mr. Dore's request for a stay as "totally ridiculous" and one of his arguments

as "idle quibbling". Finally, he said that "fixated on or obsessed with his narrow vision of reality,

which is not consistent with the facts, Mr. Dore has done nothing to help his client discharge his

burden".

10 On June 21, Mr. Dore wrote a private letter to Justice Boilard, stating:

[TRANSLATION]

WITHOUT PREJUDICE OR ADMISSION

Sir,

I have just left the Court. Just a few minutes ago, as you hid behind your

status like a coward, you made comments about me that were both unjust and

unjustified, scattering them here and there in a decision the good faith of which

will most likely be argued before our Court of Appeal.

Because you ducked out quickly and refused to hear me, I have chosen to

write a letter as an entirely personal response to the equally personal remarks you

permitted yourself to make about me. This letter, therefore, is from man to man

and is outside the ambit of my profession and your functions.

If no one has ever told you the following, then it is high time someone did.

Your chronic inability to master any social skills (to use an expression in Eng-

lish, that language you love so much), which has caused you to become pedantic,

aggressive and petty in your daily life, makes no difference to me; after all, it

seems to suit you well.

Your deliberate expression of these character traits while exercising your

judicial functions, however, and your having made them your trademark concern

me a great deal, and I feel that it is appropriate to tell you.

Your legal knowledge, which appears to have earned the approval of a

certain number of your colleagues, is far from sufficient to make you the person

you could or should be professionally. Your determination to obliterate any hu-

manity from your judicial position, your essentially non-existent listening skills,

and your propensity to use your court - where you lack the courage to hear opin-

ions contrary to your own - to launch ugly, vulgar, and mean personal attacks not

only confirms that you are as loathsome as suspected, but also casts shame on

you as a judge, that most extraordinarily important function that was entrusted to

you.
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Sincerely,

Gilles Dore

I would have very much liked to say this to your face, but I highly doubt
that, given your arrogance, you are able to face your detractors without hiding
behind your judicial position.

Worst of all, you possess the most appalling of all defects for a man in
your position: You are fundamentally unjust. I doubt that that will ever change.

P.S. As this letter is purely personal, I see no need to distribute it.

(C.A. judgment, 2010 QCCA 24, 326 D.L.R. (4th) 749, at para. 5)

11 The next day, June 22, 2001, Mr. Dore wrote to Chief Justice Lyse Lemieux, with a copy to
Justice Boilard. He made it clear that he was not filing a complaint with her against Justice Boilard.
Instead, Mr. Dore respectfully requested that he not be required to appear before Justice Boilard in
the future since he was concerned that he could not properly represent his clients before him.

12 On July 10, 2001, Mr. Dore complained to the Canadian Judicial Council about Justice
Boilard's conduct. On July 13, Chief Justice Lemieux sent a copy of the letter Mr. Dore had sent to
Justice Boilard to the Syndic du Barreau, the body that disciplines lawyers in Quebec.

13 In March 2002, the Assistant Syndic filed a complaint against Mr. Dore based on his letter
to Justice Boilard. The complaint alleged that Mr. Dore had violated both art. 2.03 of the Code of
ethics of advocates, R.R.Q. 1981, c. B-1, r.1, and Mr. Dore's oath of office. Art. 2.03 stated: "[T]he
conduct of an advocate must bear the stamp of objectivity, moderation and dignity."

14 In the interval between the filing of the Assistant Syndic's complaint against Mr. Dore and
the actual proceedings against him, a committee of judges appointed by the Judicial Council to look
into Mr. Dore's complaint communicated its conclusions to Mr. Dore and Justice Boilard in letters
sent on July 15, 2002. The committee found that Justice Boilard had made [TRANSLATION] "un-
justified derogatory remarks to Mr. Dore" stating, in part:

[TRANSLATION]

... to use the words "bombastic rhetoric and hyperbole" and "impudence" in referring to
counsel arguing a case before you, quite clearly in good faith, is unnecessarily insulting. To
reply to counsel who submits that you have not allowed him to argue his case "that an inso-
lent lawyer is rarely of use to his client" not only is unjustified in the circumstances, but could
tarnish counsel's professional reputation in the eyes of his client, his peers and the public. To
say to counsel arguing a case before you that "I have the impression this is going to be tire-
some" is to gratuitously degrade him. To describe a procedure before the court as "totally ri-
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diculous" is unnecessarily humiliating. It is the panel's opinion that such comments would
seem to show contempt for counsel not only as an individual but also as a professional.

The evidence reveals a flagrant lack of respect for an officer of the court, namely Mr.
Dore, who was nevertheless at all times respectful to the court. The evidence also shows signs
of impatience on your part that are surprising in light of every judge's duty to listen calmly to
the parties and to counsel. It is the panel's opinion that in so abusing your power as a judge,
you not only tarnished your image as a dispenser of justice, but also undermined the judiciary,
the image of which has unfortunately been diminished. The panel reminds you that your in-
dependence and your authority as a judge do not exempt you from respecting the dignity of
every individual who argues a case before you. Dispensing justice while gratuitously insulting
counsel is befitting neither for the judge nor for the judiciary.

Having also read the judgments of the Quebec Court of Appeal in R. v. Proulx, R. v.
Bisson and R. v. Callochia, the panel observed that you tend to use your platform to unjustly
denigrate counsel appearing before you. The transcript of the hearing of April 9, 2002 in Sa
Majeste la Reine v. Sebastien Beauchamp, which contains evidence of personal attacks on
another lawyer, also confirmed that the case raised in Mr. Dore's complaint is neither unique
nor isolated, but shows that extreme conduct and comments seem to form part of a more gen-
eralized attitude. In the panel's view, the fact that such an attitude could persist despite warn-
ings from the Court of Appeal is troubling.

The panel finds that the impatience you showed and the immoderate comments you
made to an officer of the court, Mr. Dore, are unacceptable and merit an expression of the
panel's disapproval under subsection 55(2) of the Canadian Judicial Council By-Laws.

The panel notes that you have deferred to its decision and assumes that the fact that Mr.
Dore has made a complaint will lead you to reflect on this and will remind you of your duty
as a judge to show respect and courtesy to all counsel who appear before you.

15 On July 22, 2002, after receiving this reprimand, Justice Boilard recused himself from a
complex criminal trial involving the Hell's Angels, a trial related to the trial of Daniel Lanthier in
which Mr. Dore had acted. As a result of this recusal, the Attorney General of Quebec requested the
Canadian Judicial Council to conduct an inquiry. The Judicial Council concluded that Justice
Boilard's recusal had not constituted misconduct.

16 As for Mr. Dore, the proceedings before the Disciplinary Council of the Barreau du Quebec
took place between April 2003 and January 2006. In its January 18, 2006 decision, the Disciplinary
Council found that Mr. Dore's letter was [TRANSLATION] "likely to offend and is rude and in-
sulting" (2006 CanLII 53416, at para. 58). It concluded that his statements had little expressive
value, as they were "merely opinions, perceptions and insults" (para. 62). The Disciplinary Council
rejected Mr. Dore's submission that his letter was private, since it was written by him as a lawyer. It
also concluded that Justice Boilard's conduct could not be relied on as justification for the letter.

17 The Disciplinary Council rejected Mr. Dore's argument that art. 2.03 violated s. 2(b) of the
Charter. While acknowledging that the provision infringed on freedom of expression, the Discipli-
nary Council found that
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[TRANSLATION] [t]his is a limitation on freedom of expression that is entirely reasonable,
even necessary, in the Canadian legal system, where lawyers and judges must work together
in the interest of justice. [para. 88]

Moreover, it concluded that Mr. Dore had willingly joined a profession that was subject to rules of
discipline that he knew would limit his freedom of expression. While the rules [TRANSLATION]
"may be seen as restrictions imposed on the members of the Barreau in comparison to the freedom
that may be enjoyed by other Canadian citizens", they are made in exchange for "the privileges
conferred on lawyers as members of an 'exclusive profession' (paras. 109-10). On July 24, 2006,
based on what it found to be the seriousness of Mr. Dore's conduct and on his failure to show re-
morse, the same panel suspended Mr. Dore's ability to practise law for 21 days (2006 CanLII
53436).

18 Mr. Dore appealed the Disciplinary Council's decisions to the Tribunal des professions on
several grounds (2007 QCTP 152 (CanLII)). This time, he did not challenge the constitutionality of
art. 2.03. Instead, he argued that the manner in which the relevant legislation was applied by the
Disciplinary Council was unconstitutional because his comments were protected by s. 2(b) of the
Charter.

19 The Tribunal reviewed the constitutionality of the Disciplinary Council's decision on a
standard of correctness, but said that a full Oakes analysis under s. 1 of the Charter was inappropri-
ate where a decision only applied to one person. Instead, it held that "[t]he issue becomes one of
proportionality or, more specifically, minimal limitation of the guaranteed right" (para. 69, citing
Multani v. Comission scolaire Marguerite-Bourgeoys, 2006 SCC 6, [2006] 1 S.C.R. 256, at para.
155). In the circumstances, the Disciplinary Council's decision to sanction Mr. Dore was found to
be a [TRANSLATION] "minimal restriction on freedom of expression" (para. 76). It rejected Mr.
Dore's argument that Justice Boilard's disparaging remarks justified his letter. It also rejected his
argument that the letter was private, since Mr. Dore remained "an officer of the court and a lawyer"
(para. 77) and had exceeded the objectivity, moderation and dignity expected of him. Though it
noted that the sanction imposed by the Disciplinary Council "seems harsh" (para. 135), the Tribunal
held that it was not unreasonable, given the gravity of Mr. Dore's conduct and his lack of remorse.

20 On judicial review, the Superior Court of Quebec upheld the decision of the Tribunal, in-
cluding its view that the letter did not constitute a private act, and found the Tribunal's reasoning to
be [TRANSLATION] "unassailable" ( 2008 QCCS 2450 (CanLII), at paras. 105, 109, 139 and 149).
It concluded that by finding the decision to be a minimal restriction on Mr. Dore's freedom of ex-
pression, the Tribunal had "implicitly" held that the restriction was "justified in a free and democ-
ratic society" (para. 104).

21 The Quebec Court of Appeal held that given the status and role of the parties, Mr. Dore
could not reasonably have expected his letter to remain confidential or private. It acknowledged that
the Disciplinary Council's decision was a breach of s. 2(b), but, applying a full s. 1 analysis, it found
that Mr. Dore's letter had [TRANSLATION] "limited importance ... compared to the values under-
lying freedom of expression, which are the pursuit of truth, participation in the community, indi-
vidual self-fulfillment, and human flourishing" (para. 36). The court held that protecting the public
was an important objective, and that the Disciplinary Council's decision had a rational connection
with that objective, especially given the importance of a judge's position in the judicial system. On
minimal impairment, assessing both the decision and the sanction, the Court of Appeal held that
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while the sanction was significant, it was targeted at the manner in which Mr. Dore criticized Jus-

tice Boilard, and did not prohibit the expression itself:

The impugned decision appears to be measured and, in the present case, is a correct ap-
plication of section 2.03 of the Code of ethics. The sanction is significant (suspension of the
right to practice for twenty-one days). It also involves the stigma attached to disciplinary
guilt. It is not, however, unreasonable. In my view, it is a measured sanction of a lawyer who
has been found guilty of a serious ethical offence. [para. 47]

It concluded by finding that the effects of the decision were proportionate to its objectives.

Analysis 

22 Mr. Dore's argument rests on his assertion that the finding of a breach of the Code of ethics
violates the expressive rights protected by s. 2(b) of the Charter. Because the 21-day suspension
had already been served when he was before the Court of Appeal, he did not appeal the penalty. The
reasonableness of its length, therefore, is not before us.

23 It is clear from the decisions of the Tribunal and the reviewing courts in this case that there
is some confusion about the appropriate framework to be applied in reviewing administrative deci-
sions for compliance with Charter values. Some courts have used the same s. 1 Oakes analysis used
for determining whether a law complies with the Charter; others have used a classic judicial review
approach.

24 It goes without saying that administrative decision-makers must act consistently with the
values underlying the grant of discretion, including Charter values (see Chamberlain v. Surrey
School District No. 36, 2002 SCC 86, [2002] 4 S.C.R. 710, at para. 71; Pinet v. St. Thomas Psychi-
atric Hospital, 2004 SCC 21, [2004] 1 S.C.R. 528, at paras. 19-24; and Ontario (Public Safety and
Security) v. Criminal Lawyers' Association, 2010 SCC 23, [2010] 1 S.C.R. 815, at paras. 62-75).
The question then is what framework should be used to scrutinize how those values were applied?

25 • In Slaight Communications Inc. v. Davidson, [1989] 1 S.C.R. 1038, Lamer J. , in his concur-
ring reasons, said that the Charter applied to a labour adjudicator's decision and used the s. 1
framework developed in R. v. Oakes, [1986] 1 S.C.R. 103, to determine if the decision complied
with the Charter. Writing for the majority, Dickson C.J. agreed with Lamer J. that the Charter ap-
plied to administrative decision-making. But while he applied the Oakes framework, he notably and
presciently observed that "[t]he precise relationship between the traditional standard of administra-
tive law review of patent unreasonableness and the new constitutional standard of review will be
worked out in future cases" (p. 1049 (emphasis added)).

26 Yet the approach taken in Slaight can only be properly understood in its context. Impor-
tantly, when Lamer J. held that discretionary administrative decisions implicating Charter values
should be reviewed under the Oakes analysis, he did so in the context of the perceived inability of
administrative law to deal with Charter infringements in the exercise of discretion. This concern
permeates the reasons in Slaight. As Prof. Genevieve Cartier has noted:

... while Lamer J thought the administrative law standard was ill-suited to Charter chal-
lenges because of its inability to inquire into the substance of discretionary decisions, Dick-
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son CJ thought it was ill-suited because of its inability to properly unravel the value inquiries
involved in any Charter litigation.

("The Baker Effect: A New Interface Between the Canadian Charter of Rights and Freedoms
and Administrative Law -- The Case of Discretion" in David Dyzenhaus, ed., The Unity of
Public Law (2004), 61, at p. 68)

27 The approach taken in Slaight attracted academic concern from administrative law scholars.
Prof. John Evans argued that if courts were too quick to bypass administrative law in favour of the
Charter, "a rich source of thought and experience about law and government will be overlooked or
lost altogether" ("The Principles of Fundamental Justice: The Constitution and the Common Law"
(1991), 29 Osgoode Hall L.J. 51, at p. 73). Similarly, Prof. Cartier suggested that the Slaight ap-
proach reduced the role of administrative law to the "formal determination of jurisdiction on the ba-
sis of statutory interpretation", which prevented the control of discretion with reference to "values"
and presented "an impoverished picture of administrative law" (pp. 68-69).

28 The scope of the review of discretionary administrative decisions that provided the backdrop
for the decision in Slaight was altered by this Court's decision in Baker v. Canada (Minister of Citi-
zenship and Immigration), [1999] 2 S.C.R. 817, at para. 65. In that case, L'Heureux-Dube J. con-
cluded that administrative decision-makers were required to take into account fundamental Cana-
dian values, including those in the Charter, when exercising their discretion (Baker, at paras.
53-56).

29 Building on the decision in Canadian Union of Public Employees, Local 963. v. New
Brunswick Liquor Corp., [1979] 2 S.C.R. 227 ("C.U.P.E."), Baker represented a further shift away
from Diceyan principles. By recognizing that administrative decision-makers are both bound by
fundamental values and empowered to adjudicate them, Baker ceded interpretive authority on those
issues to those decision-makers (David Dyzenhaus and Evan Fox-Decent, "Rethinking the Proc-
ess/Substance Distinction: Baker v. Canada" (2001), 51 U.T.L.J. 193, at p. 240). This allows the
Charter to "nurture" administrative law, by emphasizing that Charter values infuse the inquiry
(Cartier, at pp. 75 and 86; see also Mary Liston, "Governments in Miniature: The Rule of Law in
the Administrative State", in Colleen M. Flood and Lorne Sossin, eds., Administrative Law in Con-
text (2008), 77, at p. 100; Susan L. Grafton and Lorne Sossin, "In Search of Coherence: The Charter
and Administrative Law under the McLachlin Court", in David A. Wright and Adam M. Dodek,
eds., Public Law at the McLachlin Court: The First Decade (2011), 145, at pp. 157-58).

30 When this is weighed together with this Court's subsequent decisions, we see a completely
revised relationship between the Charter, the courts, and administrative law than the one first en-
countered in Slaight. In Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190, the Court
held that judicial review should be guided by a policy of deference, justified on the basis of legisla-
tive intent, respect for the specialized expertise of administrative decision-makers, and recognition
that courts do not have a monopoly on adjudication in the administrative state (para. 49). And in R.
v. Conway, 2010 SCC 22, [2010] 1 S.C.R. 765, at paras. 78-82, building on the development of the
jurisprudence, the Court found that administrative tribunals with the power to decide questions of
law have the authority to apply the Charter and grant Charter remedies that are linked to matters
properly before them.

31 But, as predicted by Chief Justice Dickson, this Court has explored different ways to review
the constitutionality of administrative decisions, vacillating between the values-based approach in
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Baker and the more formalistic template in Slaight. The s. 1 Oakes approach suggested by Lamer J.,

was followed in Stoffman v. Vancouver General Hospital, [1990] 3 S.C.R. 483; Dagenais v. Cana-

dian Broadcasting Corp., [1994] 3 S.C.R. 835; Ross v. New Brunswick School District No. 15,

[1996] 1 S.C.R. 825; Eldridge v. British Columbia (Attorney General), [1997] 3 S.C.R. 624; Little

Sisters Book and Art Emporium v: Canada (Minister of Justice), 2000 SCC 69, [2000] 2 S.C.R.

1120; United States v. Burns, 2001 SCC 7, [2001] 1 S.C.R. 283; and R. v. Mentuck, 2001 SCC 76,

[2001] 3 S.C.R. 442.

32 Other cases, and particularly recently, have instead applied an administrative law / judicial

review analysis in assessing whether the decision-maker took sufficient account of Charter values.

This approach is seen in Baker; Trinity Western University v. British Columbia College of Teachers,

2001 SCC 31, [2001] 1 S.C.R. 772; Chamberlain; Ahani v. Canada (Minister of Citizenship and

Immigration), 2002 SCC 2, [2002] 1 S.C.R. 72; Pinet; Lake v. Canada (Minister of Justice), 2008

SCC 23, [2008] 1 S.C.R. 761; Canada (Prime Minister) v. Khadr, 2010 SCC 3, [2010] 1 S.C.R. 44;

Criminal Lawyers' Association; and Nemeth v. Canada (Justice), 2010 SCC 56, [2010] 3 S.C.R.

281

33 The last decision of this Court to use the full s. 1 Oakes approach to determine whether the

exercise of statutory discretion complied with the Charter was Multani. The academic commentary

that followed was consistently critical. In brief, it generally argued that the use of a strict s. 1 analy-

sis reduced administrative law to having a formal role in controlling the exercise of discretion (see

Gratton and Sossin, at p. 157; David Mullan, "Administrative Tribunals and Judicial Review of

Charter Issues after Multani" (2006), 21 1V.J.C.L. 127; Stephane Bernatchez, "Les rapports entre le

droit administratif et les droits et libertes: la revision judicaire ou le controle constitutionnel?"

(2010), 55 McGill L.J. 641).

34 Since then, and largely as a result of the revised administrative law template found in

Dunsmuir, this Court appears to have moved away from Multani, leading to the suggestion that it

may have "decided to start from ground zero in building coherence in public law" (Gratton and Sos-

sin, at p. 161). Today, the Court has two options for reviewing discretionary administrative deci-

sions that implicate Charter values. The first is to adopt the Oakes framework, developed for re-

viewing laws for compliance with the Constitution. This undoubtedly protects Charter rights, but it

does so at the risk of undermining a more robust conception of administrative law. In the words of

Prof. Evans, if administrative law is bypassed for the Charter, "a rich source of thought and experi-

ence about law and government will be overlooked".

35 The alternative is for the Court to embrace a richer conception of administrative law, under

which discretion is exercised "in light of constitutional guarantees and the values they reflect"

(Multani, at para. 152, per LeBel J.). Under this approach, it is unnecessary to retreat to a s. 1 Oakes

analysis in order to protect Charter values. Rather, administrative decisions are always required to

consider fundamental values. The Charter simply acts as "a reminder that some values are clearly

fundamental and ... cannot be violated lightly" (Cartier, at p. 86). The administrative law approach

also recognizes the legitimacy that this Court has given to administrative decision-making in cases

such as Dunsmuir and Conway. These cases emphasize that administrative bodies are empowered,

and indeed required, to consider Charter values within their scope of expertise. Integrating Charter

values into the administrative approach, and recognizing the expertise of these decision-makers,

opens "an institutional dialogue about the appropriate use and control of discretion, rather than the

older command-and-control relationship" (Liston, at p. 100).



Page 17

36 As explained by Chief Justice McLa.chlin in Alberta v. Hutterian Brethren of Wilson Col-
ony, 2009 SCC 37, [2009] 2 S.C.R. 567, the approach used when reviewing the constitutionality of
a law should be distinguished from the approach used for reviewing an administrative decision that
is said to violate the rights of a particular individual (see also 13ernatchez). When Charter values are
applied to an individual administrative decision, they are being applied in relation to a particular set
of facts. Dunsmuir tells us this should attract deference (para. 53; see also Suresh v. Canada (Min-
ister of Citizenship and Immigration), 2002 SCC 1, [2002] 1 S.C.R. 3, at para. 39). When a particu-
lar "law" is being assessed for Charter compliance, on the other hand, we are dealing with princi-
ples of general application.

37 The more flexible administrative approach to balancing Charter values is also more consis-
tent with the nature of discretionary decision-making. Some of the aspects of the Oakes test are, in
any event, poorly suited to the review of discretionary decisions, whether of judges or administra-
tive decision-makers. For instance, the requirement under s. 1 that a limit be "prescribed by law"
has been held by this Court to apply to norms where "their adoption is authorized by statute, they
are binding rules of general application, and they are sufficiently accessible and precise to those to
whom they apply" (Greater Vancouver Transportation Authority v. Canadian Federation of Stu-
dents -- British Columbia Component, 2009 SCC 31, [2009] 2 S.C.R. 295, at para. 53).

38 Moreover, when exercising discretion under a provision or statutory scheme whose constitu-
tionality is not impugned, it is conceptually difficult to see what the "pressing and substantial" ob-
jective of a decision is, or who would have the burden of defining and defending it.

39 This Court has already recognized the difficulty of applying the Oakes framework beyond
the context of reviewing a law or other rule of general application. This has been the case in apply-
ing Charter values to the common law, "where there is no specific enactment that can be examined
in terms of objective, rational connection, least drastic means and proportionate effect" (Peter W.
Hogg, Constitutional Law of Canada (5th ed. Supp.), vol. 2, at section. 38.15). In R. v. Daviault,
[1994] 3 S.C.R. 63, for example, in assessing the common law rule relating to establishing intent
under extreme intoxication, the Court held that no Oakes analysis was required when reviewing a
common law rule for compliance with Charter values:

If a new common law rule could be enunciated which would not interfere with an ac-
cused person's right to have control over the conduct of his or her defence, I can see no con-
ceptual problem with the Court's simply enunciating such a rule to take the place of the old
rule, without considering whether the old rule could nonetheless be upheld under s. 1 of the
Charter. Given that the common law rule was fashioned by judges and not by Parliament or a
legislature, judicial deference to elected bodies is not an issue. If it is possible to reformulate
a common law rule so that it will not conflict with the principles of fundamental justice, such
a reformulation should be undertaken. [pp. 93-94; citing R. v. Swain, [1991] 1 S.C.R. 933, at
p. 978.]

40 In Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130, this Court explicitly re-
jected the use of the s. 1 Oakes framework in developing the common law of defamation for two
reasons. First, when interpreting a common law rule, there is no violation of a Charter right, but a
conflict between principles, so "the balancing must be more flexible than the traditional s. 1 analy-
sis", with Charter values providing the guidelines for any modification to the common law (para.
97). Second, the Court noted that "the division of onus which normally operates in a Charter chal-
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lenge" was not appropriate for private litigation under the common law, as the party seeking to

change the common law should not be allowed to benefit from a reverse onus (para. 98). As a result,

the Court went on to "consider the common law of defamation in light of the values underlying the

Charter" (para. 99). And in Grant v. Torstar Corp., 2009 SCC 61, [2009] 3 S.C.R. 640, the Court

relied on Charter values in introducing the new defence of responsible communication on matters

of public interest to the law of defamation, without engaging in an Oakes analysis.

41 A further example is found in R.W.D.S.U., Local 558 v. Pepsi-Cola Canada Beverages

(West) Ltd., 2002 SCC 8, [2002] 1 S.C.R. 156, where the Court dealt with the common law of sec-

ondary picketing. After concluding that freedom of expression was engaged, the Court did not em-

bark on an Oakes analysis. Instead, it found that the appropriate question was "which approach [to

regulating secondary picketing] best balances the interests at stake in a way that conforms to the

fundamental values reflected in the Charter?" (para. 65).

42 Though each of these cases engaged Charter values, the Court did not see the Oakes test as

the vehicle for balancing whether those values were taken into sufficient account. The same is true,

it seems to me, in the administrative law context, where decision-makers are called upon to exercise

their statutory discretion in accordance with Charter protections.

43 What is the impact of this approach on the standard of review that applies when assessing

the compliance of an administrative decision with Charter values? There is no doubt that when a

tribunal is determining the constitutionality of a law, the standard of review is correctness (Duns-

muir, at para. 58). It is not at all clear to me, however, based on this Court's jurisprudence, that cor-

rectness should be used to determine whether an administrative decision-maker has taken sufficient

account of Charter values in making a discretionary decision.

44 This Court elaborated on the applicable standard of review to legal disciplinary panels in the

pre-Dunsmuir decision of Law Society of New Brunswick v. Ryan, 2003 SCC 20, [2003] 1 S.C.R.

247, where Iacobucci J. adopted a reasonableness standard in reviewing a sanction imposed for
professional misconduct:

Although there is a statutory appeal from decisions of the Discipline Committee, the

expertise of the Committee, the purpose of its enabling statute, and the nature of the question

in dispute all suggest a more deferential standard of review than correctness. These factors
suggest that the legislator intended that the Discipline Committee of the self-regulating Law 

Society should be a specialized body with the primary responsibility to promote the objec-

tives of the Act by overseeing professional discipline and, where necessary, selecting appro-

priate sanctions. In looking at all the factors as discussed in the foregoing analysis, I conclude

that the appropriate standard is reasonableness simpliciter. Thus, on the question of the ap-
propriate sanction for professional misconduct, the Court of Appeal should not substitute its

own view of the "correct" answer but may intervene only if the decision is shown to be un-
reasonable. [Emphasis added; para. 42.]

45 It seems to me that applying the Dunsmuir principles results in reasonableness remaining the

applicable review standard for disciplinary panels. The issue then is whether this standard should be

different when what is assessed is the disciplinary body's application of Charter protections in the

exercise of its discretion. In my view, the fact that Charter interests are implicated does not argue

for a different standard.
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46 The starting point is the expertise of the tribunals in connection with their home statutes.
Citing Prof. David Mullan, Dunsmuir confirmed the importance of recognizing that

those working day to day in the implementation of frequently complex administrative
schemes have or will develop a considerable degree of expertise or field sensitivity to the
imperatives and nuances of the legislative regime... .

(para. 49, citing "Establishing the Standard of Review: The Struggle for Complexity?"
(2004), 17 C.IA.L.P. 59, at p. 93.)

And, as Prof. Evans has noted, the "reasons for judicial restraint in reviewing agencies' decisions on
matters in which their expertise is relevant do not lose their cogency simply because the question in
issue also has a constitutional dimension" (p. 81).

47 An administrative decision-maker exercising a discretionary power under his or her home
statute, has, by virtue of expertise and specialization, particular familiarity with the competing con-
siderations at play in weighing Charter values. As the Court explained in Douglas/Kwantlen Fac-
ulty Assn. v. Douglas College, [1990] 3 S.C.R. 570, adopting the observations of Prof. Danielle Pi-
nard:

... administrative tribunals have the skills, expertise and knowledge in a particular area which
can with advantage be used to ensure the primacy of the Constitution. Their privileged situa-
tion as regards the appreciation of the relevant facts enables them to develop a functional ap-
proach to rights and freedoms as well as to general constitutional precepts.

(p. 605, citing "Le pouvoir des tribunaux administratifs quebecois de refuser de donner effet
des textes qu'ils jugent inconstitutionnels" (1987-88), McGill L.J. 170, at pp. 173-74.)

48 This case, among others, reflected the increasing recognition by this Court of the distinct
advantage that administrative bodies have in applying the Charter to a specific set of facts and in
the context of their enabling legislation (see Conway, at paras. 79-80). As Major J. noted in dissent
in Mooring v. Canada (National Parole Board), [1996] 1 S.C.R. 75, tailoring the Charter to a spe-
cific situation "is more suited to a tribunal's special role in determining rights on a case by case ba-
sis in the tribunal's area of expertise" (para. 64; see also C. UP.E., at pp. 235-36).

49 These principles led the Court to apply a reasonableness standard in Chamberlain, where
McLachlin C.J. found that a school board had acted unreasonably in refusing to approve the use of
books depicting same-sex parented families. She held that the board had failed to respect the "val-
ues of accommodation, tolerance and respect for diversity" which were incorporated into its ena-
bling legislation and "reflected in our Constitution's commitment to equality and minority rights"
(para. 21). Similarly, in Pinet, Binnie J. used a reasonableness standard to review, for compliance
with s. 7 of the Charter, a decision of the Ontario Review Board to return the appellant to a maxi-
mum security hospital, observing that a reasonableness review best reflected "the expertise of the
members appointed to Review Boards" (para. 22). The purpose of the exercise was to determine
whether the decision was "the least onerous and least restrictive" of the liberty interests of the ap-
pellant while considering "public safety, the mental condition and other needs of the individual
concerned, and his or her potential reintegration into society" (paras. 19 and 23). In Pinet, the test
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was laid out in the statute, but Binnie J. made it clear that the emphasis on the least infringing deci-

sion was a constitutional requirement.

50 In Lake, where the court was reviewing the Minister's decision to surrender a Canadian citi-
zen for extradition, implicating ss. 6(1) and 7 of the Charter, the Court again applied a reasonable-
ness standard. LeBel J. held that deference is owed to the Minister's decision, as the Minister is
closer to the relevant facts required to balance competing considerations and benefits from exper-
tise:

This Court has repeatedly affirmed that deference is owed to the Minister's decision
whether to order surrender once a fugitive has been committed for extradition. The issue in
the case at bar concerns the standard to be applied in reviewing the Minister's assessment of a
fugitive's Charter rights. Reasonableness is the appropriate standard of review for the Minis-
ter's decision, regardless of whether the fugitive argues that extradition would infringe his or 
her rights under the Charter. As is evident from this Court's jurisprudence, to ensure compli-
ance with the Charter in the extradition context, the Minister must balance competing con-
siderations, and where many such considerations are concerned, the Minister has superior 
expertise. The assertion that interference with the Minister's decision will be limited to excep-
tional cases of "real substance" reflects the breadth of the Minister's discretion; the decision
should not be interfered with unless it is unreasonable (Schmidt [Canada v. Schmidt, [1987] 1
S.C.R. 500]) (for comments on the standards of correctness and reasonableness, see Duns-
muir v. New Brunswick, [2008] 1 S.C.R. 190, 2008 SCC 9). [Emphasis added; para. 34]

51 The alternative -- adopting a correctness review in every case that implicates Charter values
-- will, as Prof. Mullan noted, essentially lead to courts "retrying" a range of administrative deci-
sions that would otherwise be subjected to a reasonableness standard:

If correctness review becomes the order of the day in all Charter contexts, including the de-
termination of factual issues and the application of the law to those facts, then what in effect 
can occur is that the courts will perforce assume the role of a de novo appellate body from all 
tribunals the task of which is to make decisions that of necessity have an impact on Charter 
rights and freedoms: Review Boards, Parole Boards, prison disciplinary tribunals, child wel-,
fare authorities, and the like. Whether that kind of judicial micro-managing of aspects of the
administrative process should take place is a highly problematic question. [Emphasis added;
p. 145.]

52 So our choice is between saying that every time a party argues that Charter values are im-
plicated on judicial review, a reasonableness review is transformed into a correctness one, or saying
that while both tribunals and courts can interpret the Charter, the administrative decision-maker has
the necessary specialized expertise and discretionary power in the area where the Charter values are
being balanced.

53 The decisions of legal disciplinary bodies offer a good example of the problem of applying a
correctness review whenever Charter values are implicated. Most breaches of art. 2.03 of the Code
of ethics calling for "objectivity, moderation and dignity", necessarily engage the expressive rights
of lawyers. That would mean that most exercises of disciplinary discretion under this provision
would be transformed from the usual reasonableness review to one for correctness.
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54 Nevertheless, as McLachlin C.J. noted in Catalyst, "reasonableness must be assessed in the
context of the particular type of decision making involved and all relevant factors. It is an essen-
tially contextual inquiry" (para. 18). Deference is still justified on the basis of the decision-maker's
expertise and its proximity to the facts of the case. Even where Charter values are involved, the
administrative decision-maker will generally be in the best position to consider the impact of the
relevant Charter values on the specific facts of the case. But both decision-makers and reviewing
courts must remain conscious of the fundamental importance of Charter values in the analysis.

55 How then does an administrative decision-maker apply Charter values in the exercise of
statutory discretion? He or she balances the Charter values with the statutory objectives. In effect-
ing this balancing, the decision-maker should first consider the statutory objectives. In Lake, for in-
stance, the importance of Canada's international obligations, its relationships with foreign govern-
ments, and the investigation, prosecution and suppression of international crime justified the prima
facie infringement of mobility rights under s. 6(1) (para. 27). In Pinet, the "twin goals of public
safety and fair treatment" grounded the assessment of whether an infringement of an individual's
liberty interest was justified (para. 19).

56 Then the decision-maker should ask how the Charter value at issue will best be protected in
view of the statutory objectives. This is at the core of the proportionality exercise, and requires the
decision-maker to balance the severity of the interference of the Charter protection with the statu-
tory objectives. This is where the role of judicial review for reasonableness aligns with the one ap-
plied in the Oakes context. As this Court recognized in RJR-MacDonald Inc. v. Canada (Attorney
General), [1995] 3 S.C.R. 199, at para. 160, "courts must accord some leeway to the legislator" in
the Charter balancing exercise, and the proportionality test will be satisfied if the measure "falls
within a range of reasonable alternatives". The same is true in the context of a review of an admin-
istrative decision for reasonableness, where decision-makers are entitled to a measure of deference
so long as the decision, in the words of Dunsmuir, "falls within a range of possible, acceptable out-
comes" (para. 47).

57 On judicial review, the question becomes whether, in assessing the impact of the relevant
Charter protection and given the nature of the decision and the statutory and factual contexts, the
decision reflects a proportionate balancing of the Charter protections at play. As LeBel J. noted in
Multani, when a court is faced with reviewing an administrative decision that implicates Charter
rights, "[t]he issue becomes one of proportionality" (para. 155), and calls for integrating the spirit of
s. 1 into judicial review. Though this judicial review is conducted within the administrative frame-
work, there is nonetheless conceptual harmony between a reasonableness review and the Oakes
framework, since both contemplate giving a "margin of appreciation", or deference, to administra-
tive and legislative bodies in balancing Charter values against broader objectives.

58 If, in exercising its statutory discretion, the decision-maker has properly balanced the rele-
vant Charter value with the statutory objectives, the decision will be found to be reasonable.

Application

59 The Charter value at issue in this appeal is expression, and, specifically, how it should be
applied in the context of a lawyer's professional duties.

60 At the relevant time, art. 2.03 of the Code of ethics (now modified as art. 2.00.01, O.C. 351 -
2004 (2004), 136 G.O.Q. II, 1272) stated that "[t]he conduct of an advocate must bear the stamp of
objectivity, moderation and dignity". This provision, whose constitutionality is not impugned before
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us, sets out a series of broad standards that are open to a wide range of interpretations. The deter-
mination of whether the actions of a lawyer violate art. 2.03 in a given case is left entirely to the
Disciplinary Council's discretion.

61 No party in this dispute challenges the importance of professional discipline to prevent inci-
vility in the legal profession, namely "potent displays of disrespect for the participants in the justice
system, beyond mere rudeness or discourtesy" (Michael Code, "Counsel's Duty of Civility: An Es-
sential Component of Fair Trials and an Effective. Justice System" (2007), 11 Can. Crim. L.R. 97, at
p. 101; see also Gavin MacKenzie, Lawyers and Ethics: Professional Responsibility and Discipline
(5th ed. 2009), at p. 8-1). The duty to encourage civility, "both inside and outside the courtroom",
rests with the courts and with lawyers (R. v. Felderhof (2003), 68 O.R. (3d) 481 (C.A.), at para. 83).

62 As a result, rules similar to art. 2.03 are found in codes of ethics that govern the legal pro-
fession throughout Canada. The Canadian Bar Association's Code of Professional Conduct (2009),
for example, states that a "lawyer should at all times be courteous, civil, and act in good faith to the
court or tribunal and to all persons with whom the lawyer has dealings in the course of an action or
proceeding" (c. IX, at para. 16; see also Law. Society of Upper Canada, Rules of Professional Con-
duct (updated 2011), r. 6.03(5)).

63 But in dealing with the appropriate boundaries of civility, the severity of the conduct must
be interpreted in light of the expressive rights guaranteed by the Charter, and, in particular, the pub-

lic benefit in ensuring the right of lawyers to express themselves about the justice system in general
and judges in particular (MacKenzie, at p. 26-1; R. v. Kopyto (1987), 62 O.R. (2d) 449 (C.A); and
Attorney-General v. Times Newspapers Ltd., [1974] A.C. 273 (H.L.)).

64 In Histed v. Law Society of Manitoba, 2007 MBCA 150, 225 Man. R. (2d) 74, where Steel
J.A. upheld a disciplinary decision resulting from a lawyer's criticism of a judge, the critical role
played by lawyers in assuring the accountability of the judiciary was acknowledged :

Not only should the judiciary be accountable and open to criticism, but lawyers play a
very unique role in ensuring that accountability. As professionals with special expertise and
officers of the court, lawyers are under a special responsibility to exercise fearlessness in
front of the courts. They must advance their cases courageously, and this may result in criti-
cism of proceedings before or decisions by the judiciary. The lawyer, as an intimate part of 
the legal system, plays a pivotal role in ensuring the accountability and transparency of the 
judiciary. To play that role effectively, he/she must feel free to act and speak without inhibi-
tion and with courage when the circumstances demand it. [Emphasis added; para. 71.]

65 Proper respect for these expressive rights may involve disciplinary bodies tolerating a de-
gree of discordant criticism. As the Ontario Court of Appeal observed in a different context in R. v.
Kopyto, the fact that a lawyer is criticizing a judge, a tenured and independent participant in the jus-
tice system, may raise, not lower, the threshold for limiting a lawyer's expressive rights under the
Charter. This does not by any means argue for an unlimited right on the part of lawyers to breach
the legitimate public expectation that they will behave with civility.

66 We are, in other words, balancing the fundamental importance of open, and even forceful,
criticism of our public institutions with the need to ensure civility in the profession. Disciplinary
bodies must therefore demonstrate that they have given due regard to the importance of the expres-
sive rights at issue, both in light of an individual lawyer's right to expression and the public's inter-
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est in open discussion. As with all disciplinary decisions, this balancing is a fact-dependent and dis-
cretionary exercise.

67 In this case, the 21-day suspension imposed on Mr. Dore is not before this Court, since Mr.
Dore did not appeal it either to the Court of Appeal or to this Court. All we have been asked to de-
termine is whether the Disciplinary Council's conclusion that a reprimand was warranted under art.
2.03 of the Code of ethics was a reasonable one. To make that assessment, we must consider
whether this result reflects a proportionate application of the statutory mandate with Mr. Dore's ex-
pressive rights.

68 Lawyers potentially face criticisms and pressures on a daily basis. They are expected by the
public, on whose behalf they serve, to endure them with civility and dignity. This is not always easy
where the lawyer feels he or she has been unfairly provoked, as in this case. But it is precisely when
a lawyer's equilibrium is unduly tested that he or she is particularly called upon to behave with
transcendent civility. On the other hand, lawyers should not be expected to behave like verbal
eunuchs. They not only have a right to speak their minds freely, they arguably have a duty to do so.
But they are constrained by their profession to do so with dignified restraint.

69 A reprimand for a lawyer does not automatically flow from criticizing a judge or the judicial
system. As discussed, such criticism, even when it is expressed robustly, can be constructive. How-
ever in the context of disciplinary hearings, such criticism will be measured against the public's
reasonable expectations of a lawyer's professionalism. As the Disciplinary Council found, Mr.
Dore's letter was outside those expectations. His displeasure with Justice Boilard was justifiable, but
the extent of the response was not.

70 The Disciplinary Council recognized that a lawyer must have [TRANSLATION] "total lib-
erty and independence in the defence of a client's rights", and "has the right to respond to criticism
or remarks addressed to him by a judge", a right which the Council recognized "can suffer no re-
strictions when it is a question of defending clients' rights before the courts" (paras. 68-70). It was
also "conscious" of the fact that art. 2.03 may constitute a restriction on a lawyer's expressive rights
(para. 79). But where, as here, the judge was called [TRANSLATION] "loathsome", arrogant and
"fundamentally unjust" and was accused by Mr. Dore of "hid[ing] behind [his] status like a cow-
ard"; having a "chronic inability to master any social skills"; being "pedantic, aggressive and petty
in [his] daily life"; having "obliterate[d] any humanity from [his] judicial position"; having
"non-existent listening skills"; having a "propensity to use [his] court -- where [he] lack[s] the
courage to hear opinions contrary to [his] own -- to launch ugly, vulgar, and mean personal attacks",
which "not only confirms that [he is] as loathsome as suspected, but also casts shame on [him] as a
judge"; and being "[un]able to face [his] detractors without hiding behind [his] judicial position" ,
the Council concluded that the "generally accepted norms of moderation and dignity" were "over-
stepped" (para. 86).

71 In the circumstances, the Disciplinary Council found that Mr. Dore's letter warranted a rep-
rimand. In light of the excessive degree of vituperation in the letter's context and tone, this conclu-
sion cannot be said to represent an unreasonable balance of Mr. Dore's expressive rights with the
statutory objectives.

72 I would dismiss the appeal with costs.

Appeal dismissed with costs.
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Appeal by the employer, Egg Films Incorporated, from the dismissal of its application for judicial
review of a Nova Scotia Labour Relations Board decision certifying the respondent union as a bar-
gaining agent. The union applied to be certified as the bargaining agent for motion picture techni-
cians who worked for one day for the employer, a commercial production company. The Board cer-
tified the union as bargaining agent. The Board concluded that, despite the brief work span, the
technicians were employees for the duration of the project, that the proposed bargaining unit was
appropriate, that fluctuations in the membership did not preclude certification and that the "double
date" rule did not apply. The employer sought judicial review of the Board's decision claiming that
it was not reasonable. The Court dismissed Egg Film's application finding that the Board's decision
was reasonable. The employer appealed the decision of the Court arguing that the Board's unrea-
sonably concluded that project specific technicians were employees and that a unit composed en-
tirely of their classifications was appropriate for collective bargaining.

HELD: Appeal dismissed. The Board reasonably interpreted the Trade Union Act's scheme, context
and legislative antecedents. Nothing in the scheme or the context of the Act manifested a legislative
intent to exclude project specific workers in the film industry from employer centric bargaining.
While individuals in the bargaining unit might be transient, certification governed the unit's classi-
fications, which were durable. Collective bargaining would not unduly constrain the efficiency of
the employer's business model. The employer had collective bargaining relationships with other
unions for other types of project specific employees. The method by which the Board conducted the
certification vote was reasonable. The Board's decision that the proposed bargaining unit was ap-
propriate was reasonable. Technicians had a community of interest that differed from other project
specific employees on the creative side and trying to splice technicians into existing units or siphon
employees from other units would have sudden impact on bargaining units. The unit was not a sin-
gle craft unit as it included numerous classifications with varied specialties.

Statutes, Regulations and Rules Cited:

Canadian Charter of Rights and Freedoms, 1982, R.S.C. 1985, App. II, No. 44, Schedule B, s. 2(d)

Craft Units and Votes of Employees Regulations, N.S. Reg 54/73, s. 1, s. 36

Labour Board Act, S.N.S. 2010, c. 37, s. 136

Payments in Lieu of Taxes Act, R.S.C. 1985, c. M-13,



S.N.S. 1968, c. 59, s. 3

S.N.S. 1970-71, c. 5,

Trade Union Act, S.N.S. 1947, c. 3, s. 2(1)(i)

Trade Union Act, R.S.N.S. 1954, c. 295,

Trade Union Act, R.S.N.S. 1967, c. 311, s. 7A, s. 7A(2)

Trade Union Act, S.N.S. 1972, c. 19,

Trade Union Act. R.S.N.S. 1989, c. 475, s. 2(1)(k), s. 2(1)(x), s. 2(2)(a), s. 19(1), s. 19(1)(a), s. 23,
s. 24, s. 24(1), s. 25(3), s. 25(4), s. 25(14), s. 30, s. 30(1), s. 30(2), s. 92(c), s. 92(e), s. 92(h), s.
98(5)

Court Summary:

Labotir relations -- Certification -- Administrative law.

Egg Films produces television commercials and promotional films for clients. It hires a crew of
technicians for each project. The projects usually last one day. IATSE, Local 849 applied for certi-
fication of the technicians' classifications under the Trade Union Act, R.S.N.S. 1989, c. 475. The
Labour Board held that the technicians were "employees" under s. 2(1)(k) of the Act and that the
technicians' classifications were an appropriate bargaining unit. Egg Films applied for judicial re-
view. A judge of the Supreme Court of Nova Scotia dismissed the application. Egg Films appealed
to the Court of Appeal.

Issues: Were the Labour Board's conclusions, that the technicians were "employees" under s.
2(1)(k) and that the unit was appropriate, reasonable?

Result: Per Fichaud, J.A. (with Saunders, J.A. concurring): According to the majority: the Labour
Board's conclusion that the technicians were "employees" and that the unit was appropriate were
reasonable interpretations of the Trade Union Act's words, context, scheme and objectives. The
judge did not err, and the appeal was dismissed.

Per Bryson, J.A. (dissenting): The appeal should be allowed. It was unreasonable for the Board to
use an "industry dependent" test to determine employee status. Nor did the Board's factual findings
or its analysis reasonably support the conclusion that the appellant was part of the "film industry" on
which the technicians were said to be dependent.

[Note: This summary does not form part of the Court's judgment. Quotations must be from the
judgment, not this summary.]

Counsel:

Jack Graham, Q.C. and Michael Murphy, for the appellant.

Ronald A. Pink, Q.C. and Andrew R. Nielsen, for the respondent IATSE, Local 849.

Edward A. Gores, Q.C. for the respondent, Nova Scotia Labour Board.



Held: Appeal dismissed with costs of $3,000, per reasons for judgment of J.E. Fichaud J.A.,
J.W.S. Saunders J.A. concurring; P. Bryson J.A., dissenting.

1 J.E. FICHAUD J.A.:-- Egg Films produces television commercials and promotional films
for corporate clients. It hires a crew of technicians for each project. The shoot usually takes a day.
The Labour Board certified Local 849 as the bargaining agent for these technicians. The Board con-
cluded that, despite their brief work span, the technicians were Egg Films' "employees" for the du-
ration of their project under Part I of the Trade Union Act and a bargaining unit of the technicians'
classifications was appropriate for collective bargaining. Egg Films sought judicial review in the
Supreme Court of Nova Scotia. The judge held that the Board's decision was reasonable and dis-
missed the application. Egg Films appeals.

2 The issues are whether the Board's conclusions -- that these project specific technicians were
"employees" and that a unit composed entirely by their classifications was appropriate for collective
bargaining -- are reasonable under the standard of review. The Court heard spirited argument about
the application of the reasonableness standard.

...omitted...

3. Standard of Review - Reasonableness

23 The parties agree that the standard is reasonableness.

24 The Court first determines whether the jurisprudence has established a standard: Dunsmuir
v. New Brunswick, [2008] 1 S.C.R. 190, para 62. This Court has said that reasonableness governs
judicial review of the Labour Board's exercise of its core functions under the Trade Union Act, such
as determining who is an "employee" for a certification application and whether a unit is appropri-
ate for collective bargaining: International Union of Operating Engineers, Local 721 v. Granite En-
vironmental Inc., 2005 NSCA 141, para 22; Communications, Energy and Paperworkers' Union,
Local 1520 v. Maritime Paper Products Ltd., 2009 NSCA 60, para 21; Casino Nova Scotia/Casino
Nouvelle Ecosse v. Nova Scotia (Labour Relations Board), 2009 NSCA 4, paras 24-28; Cape
Breton Island Building & Construction Trades Council v. Nova Scotia Power Inc., 2012 NSCA
111, para 36. That conclusion derives from an analysis of all Dunsmuir's factors, not the least of
which is the strong privative intent expressed in s. 19(1) of the Trade Union Act:

19(1) If in any proceeding before the Board a question arises under this Act as to
whether

(a) a person is an employer or employee;

(g) a group of employees is a unit appropriate for collective bargaining;
(h) an employee belongs to a craft or group exercising technical skills;

the Board shall decide the question and the decision or order of the Board is final
and conclusive and not open to question, or review, but the Board may, if it con-



siders it advisable to do so, reconsider any decision or order made by it under this
Act, and may vary or revoke any decision or order made by it under this Act.

25 I will apply reasonableness to the issues in this appeal.

26 Reasonableness is neither the mechanical acclamation of the tribunal's conclusion nor a
euphemism for the reviewing court to impose its own view. The court respects the Legislature's
choice of the decision maker by analysing that tribunal's reasons to determine whether the result,
factually and legally, occupies the range of reasonable outcomes. The question for the court isn't --
What does the judge think is correct or preferable? The question is -- Was the tribunal's conclusion
reasonable? If there are several reasonably permissible outcomes the tribunal, not the court, chooses
among them. If there is only one and the tribunal's conclusion isn't it, the decision is set aside. The
use of reasonableness, instead of correctness, generally has bite when the governing statute is am-
biguous, authorizes the tribunal to exercise discretion, or invites the tribunal to weigh policy. Law
Society of New Brunswick v. Ryan, [2003] 1 S.C.R. 247, paras 50-51. Newfoundland and Labrador
Nurses' Union v. Newfoundland and Labrador (Treasury Board), [2011] 3 S.C.R. 708, paras 11-17.
McLean v. British Columbia (Securities Commission), 2013 SCC 67, paras 20, 31-41. Coates v.
Nova Scotia (Labour Board), 2013 NSCA 52, para 46.

27 At the appeal hearing, counsel articulated forceful submissions on the mechanics of reason-
ableness. Egg Films' factum summarized its position:

16. ... while courts tend to show deference to the decisions reached by Labour Boards, its
important to note that the reasonableness standard does not allow for the application
of more than one degree of deference. ... The deference owed to the Labour Board is
the same as the deference owed to any other adjudicator who attracts the reasonable-
ness standard of review. That being said, courts have found that the nature of the
question under review may indicate whether the range of possible outcomes is wide or
narrow.

19. ... While its indisputable that a reasonableness review does not contemplate a
"line-by-line treasure hunt-for error", reviewing courts are not restricted from "zoom-
ing in" where necessary, nor should the reasonableness review be reduced to a simple
"tracking" exercise meant to ensure that an adjudicator's reasons are internally consis-
tent with their conclusions. Such a tautological approach amounts to reasoning in a
vacuum, with no attention given to the overarching context in which a decision is
made.

20. ... The Appellant respectfully submits that if the Board's decision, however
well-written, reaches a conclusion that is not "legally possible" or "legally permissi-
ble", it does not matter that the outcome can be said to "flow logically" from the rea-
sons, or that the Board's reasons can be "tracked"....

28 I'll comment on three of these points.

(a) No Spectrum of Standards



29 As to degrees of deference -- since Dunsmuir there is only one deferential standard. In

Canada (Citizenship and Immigration) v. Khosa, [2009] 1 S.C.R. 339, para 59, Justice Binnie for

the majority said "[r]easonableness is a single standard that takes its colour from the context".

"Colour from the context" in my view means that, when statutory authority is in issue, the applica-

tion of this single standard involves analysis of each statute's unique text, context, scheme and ob-

jectives that may widen or narrow the range of reasonable outcomes.

(b) Attention to Board's Reasons

30 Next, the judge's treasure hunting", "zooming in or tracking  of the Boards reasons.

Reasonableness isn't the judge's qUest for truth with a margin Of tOlerable error around the judgelg''

Ideal outcome. Instead, the judge folloWs the tribunal's analytical path and decides whether the tri-_

bunal's outcome is reasonable.  Law Society v Ryan, supra; at paras 50-51. That itinerary requires  a 

respectfulattention" to:the tribunal's reasons, as Justice Abella explaine04-the pa,ti

*.ges,from Newfoundland and Labrador Nurses' Union, paras 11-1,

31 In Communications, Energy and Paperworkers Union of Canada, Local 30 v. Irving Pulp &

Paper, Ltd., 2013 SCC 34, Justice Abella for the majority reiterated:

[54] The board's decision should be approached as an organic whole, without a line-by-line

treasure hunt for error (Newfoundland Nurses, at para. 14). In the absence of finding that the

decision, based on the record, is outside the range of reasonable outcomes, the decision

should not be disturbed....

(c) Statutory Interpretation

32 Last is what Egg Films' factum terms the "tautological ... vacuum" of introspective review.

Nobody suggests that the reviewing judge should just ponder the internal circuitry of the tribunal's

reasons, and disregard the statutory environment. To determine whether the tribunal unreasonably

exercised its statutory authority, the reviewing judge tests the connection between the tribunal's

conclusion and the statutes plain wording or ordinary meaning, context or scheme, and objectives,

channelled under the accepted principles of legislative interpretation. While doing this, however, the

judge doesn't drift into correctness review -- i. e. the judge remains attentive to the range of reason-

able interpretations, instead of focussing on the judges preference among them. The following au-

thorities explain.

33 In Canada (Canadian Human Rights Commission) v. Canada (Attorney General), [2011] 3

S.C.R. 471, Justices LeBel and Cromwell for the Court, analyzed the context and purpose of the

pertinent legislation, then affirmed the quashing of a Human Rights Tribunal's costs award because:

[64] ... Faced with a difficult point of statutory interpretation and conflicting judicial author-

ity, the Tribunal adopted a dictionary meaning of "expenses" and articulated what it consid-

ered to be a beneficial policy outcome rather than engage in an interpretive process taking

account of the text, context and purpose of the provisions in issue. In our respectful view, this

led the Tribunal to adopt an unreasonable interpretation of the provisions....

34 Similarly, in Halifax (Regional Municipality) v. Canada (Public Works and Government

Services), [2012] 2 S.C.R. 108, the Court overturned as unreasonable the federal Minister of Public

Works and Government Services' approved valuation of the Halifax Citadel Historic Site. The



valuation was for the calculation of federal payments to the City of Halifax in lieu of municipal
taxes, under the Payments in Lieu of Taxes Act, R.S.C. 1985, c. M-13. The Minister had approved a
nominal valuation of $10 for 42 acres in downtown Halifax. Justice Cromwell said:

[47] It is unreasonable, first, because the manner in which the Minister formulated his opinion
was inconsistent with his obligation to form an opinion about the value that would be estab-
lished by an assessment authority. Not only did the Minister not adopt the approach which the
relevant assessment authority actually would apply to value the property, but he also had evi-
dence before him, apparently not contradicted, that other Canadian assessment authorities
would not value the property in the way he did. And there was no evidence that any assess-
ment authority would do so. On that record, the Minister's opinion is in my view unreason-
able. The Minister's opinion is also unreasonable on a second ground: by adopting the view
that a national historic site is valueless because it cannot be used for commercial activities,
the Minister defeated Parliaments purpose in including national historic sites within the PILT
[payments in lieu of taxes] scheme. ... [Justice Cromwell's italics]

On the second ground, Justice Cromwell elaborated:

[51] As discussed in more detail earlier, the stated purpose of the Act is "to provide for the
fair and equitable administration of payments in lieu of taxes": s. 2.1....

[52] The Minister's conclusion is fundamentally at odds with this scheme. At the core of his
reasoning, it may be inferred, is the proposition that land which, by virtue of its historic site
designation, has no development value has only nominal value for PILT purposes. ... [quoting
the Federal Governments appraiser to this effect]

[53] This reasoning, in my respectful view, is inconsistent with the Acts inclusion of national
historic sites within the types of federal property eligible for PILTs under the Act, and with
the overall purpose of the Act to deal equitably and fairly with Canadian municipalities in re-
lation to payments in lieu of property taxation.

35 Recently, in McLean v. British Columbia, supra, the Court offered a framework of how that
exercise of statutory interpretation folds into the deference mandated by reasonableness review. The
provincial Securities Commission held that the limitation period for proceedings on a settlement
agreement began from the settlement agreement, not from the earlier underlying misconduct that
had generated the settlement agreement. The Supreme Court upheld the Commission's interpretation
as reasonable. Justice Moldaver for the majority (paras 42-70) reviewed the ordinary meaning,
drafting history, context and purpose of the legislation in question. Earlier, he said:

[20] Before turning to my analysis, I pause to note that the standard of review debate is one
that generates strong opinions on all sides, especially in the recent jurisprudence of this Court.
However, the analysis that follows is based on this Court's existing jurisprudence -- and it is
designed to bring a measure of predictability and clarity to that framework.

[31] ... The modern approach to judicial review recognizes that courts "may not be as well
qualified as a given agency to provide interpretations of that agency's constitutive statute that



make sense given the broad policy context within which that agency must work" [citations
omitted].

[32] In plain terms, because legislatures do not always speak clearly and because the tools of
statutory interpretation do not always guarantee a single clear answer, legislative provisions
will on occasion be susceptible to multiple reasonable interpretations (Dunsmuir, at para 47;
see also Construction Labour Relations v. Driver Iron Inc., 2012 SCC 65, [2012] 3 S.C.R.
405). Indeed, that is the case here, as I will explain in a moment. The question that arises,
then, is who gets to decide among these competing reasonable interpretations?

[33] The answer, as this Court has repeatedly indicated since Dunsmuir, is that the resolution
of unclear language in an administrative decision maker's home statute is usually best left to
the decision maker. This is so because the choice between multiple reasonable interpretations
will often involve policy considerations that we presume the legislature desired the adminis-
trative decision maker -- not the courts -- to make. Indeed, the exercise of that interpretive
discretion is part of an administrative decision maker's "expertise".

[37] For the reasons that follow, I conclude that both interpretations are reasonable. Here, the
statutory language is less than crystal clear. Or, as Professor Willis once put it, "the words are
ambiguous enough to induce two people to spend good money in backing two opposing
views as to their meaning" [citations omitted]

[38] It will not always be the case that a particular provision permits multiple reasonable in-
terpretations. Where the ordinary tools of statutory interpretation lead to a single reasonable
interpretation and the administrative decision maker adopts a different interpretation, its in-
terpretation will necessarily be unreasonable -- no degree of deference can justify its accep-
tance; see e.g., Dunsmuir, at para 75; Mowat [Canada (Canadian Human Rights Commission)
v. Canada (Attorney General), [2011] 3 S.C.R. 471], at para 34. In those cases, the "range of
reasonable outcomes" (Canada (Citizenship and Immigration) v. Khosa, 2009 SCC 12,
[2009] 1 S.C.R. 339, at para 4) will necessarily be limited to a single reasonable interpretation
-- and the administrative decision maker must adopt it.

[39] But, as I say, this is not one of those clear cases. As between the two possible interpreta-
tions put forward with respect to the meaning of s. 159 as it applies to s. 161(6)(d), both find
some support in the text, context, and purpose of the statute. In a word, both interpretations
are reasonable. The litmus test, of course, is that if the Commission had adopted the other in-
terpretation -- that is, if the Commission had agreed with the appellant -- I am hard-pressed to
conclude that we would have rejected its decision as unreasonable.

[40] The bottom line here, then, is that the Commission holds the interpretive upper hand:
under reasonableness review, we defer to any reasonable interpretation adopted by an admin-
istrative decision maker, even if other reasonable interpretations may exist. Because the legis-
lature charged the administrative decision maker rather than the courts with "administer[ing]
and apply[ing]" its home statute (Pezim [Pezim v. British Columbia (Superintendent of Bro-
kers), [1994] 2 S.C.R. 557], at p. 596), it is the decision maker, first and foremost, that has the



discretion to resolve a statutory uncertainty by adopting any interpretation that the statutory
language can reasonably bear. Judicial deference in such instances is itself a principle of
modern statutory interpretation.

[41] Accordingly, the appellant's burden here is not only to show that her competing interpre-
tation is reasonable, but also that the Commission's interpretation is unreasonable. And that
she has not done. Here, the Commission, with the benefit of its expertise, chose the interpre-
tation it did. And because that interpretation has not been shown to be an unreasonable one,
there is no basis for us to interfere on judicial review -- even in the face of a competing rea-
sonable interpretation.
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Reasonableness -- Deference to expertise of decision maker -- Appeal by Mouvement laique quebe-
cois and Simoneau from Court of Appeal judgment setting aside Human Rights Tribunal decision that
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declared municipal by-law inoperative and invalid and ordered that recitation of prayer at municipal

council's public meetings be ceased, allowed -- Where court reviewed specialized administrative

tribunal decision, standard of review was to be determined on basis of administrative law principles

even when right to appeal with leave existed -- Correctness standard applied to question of scope of

state's duty of religious neutrality -- However, questions of nature of prayer, extent of interference

with freedom and discrimination fell squarely within Tribunal's area of expertise.

Constitutional law -- Canadian Charter of Rights and Freedoms -- Preamble -- Supremacy of God --

Fundamental freedoms -- Freedom of conscience and religion -- Freedom of thought, belief, opinion

and expression -- Equality rights -- Grounds of discrimination -- Enumerated -- Appeal by Mouve-

ment laTque quebecois and Simoneau from Court of Appeal judgment setting aside Human Rights

Tribunal decision that declared municipal by-law inoperative and invalid and ordered that recitation

of prayer at municipal council's public meetings be ceased, allowed -- City's practice of reciting

prayer and by-law that regulated it resulted in Simoneau's exclusion on basis of religion -- That ex-

clusion impaired right to full and equal exercise offreedom of conscience and religion -- Reference to

God in preamble of Canadian Charter could not be relied on to reduce scope of guarantee that was

expressly provided.

Human rights and freedoms -- Quebec Charter -- Equality right -- Discrimination -- Grounds --

Religion -- Fundamental rights and freedoms -- Freedom of conscience -- Freedom of religion --

Evidence and procedure -- Appeal and judicial review -- Standard of review -- Remedies -- Decla-

ration of inoperability -- Human Rights Tribunal -- Jurisdiction and powers -- Appeal by Mouvement

laique quebecois and Simoneau from Court of Appeal judgment setting aside Human Rights Tribunal

decision that declared municipal by-law inoperative and invalid and ordered that recitation ofprayer

at municipal council's public meetings be ceased, allowed -- City's practice and by-law that regulated

prayer resulted in Simoneau's exclusion on basis of religion and impaired his right to exercise

freedom of conscience and religion -- Because Commission des droits de la personne had not con-

ducted investigation into matter of religious symbols, it was not open to Tribunal to consider it --

Correctness standard applied to question of scope of state's duty of religious neutrality.

Appeal by Mouvement laique quebecois and Simoneau from a judgment of the Quebec Court of

Appeal setting aside a decision of the Quebec Human Rights Tribunal that declared By-law

VS-R-2008-40 inoperative and invalid and ordered the City of Saguenay and its mayor to cease the

recitation of the prayer in the chambers where the municipal council met and to pay Simoneau

compensatory and punitive damages. Simoneau, a resident of Saguenay who considered himself an

atheist, filed a complaint with the Commission des droits de la personne et des droits de la jeunesse

(Commission) in relation to the prayer recited at the start of the municipal council's public meetings

and in relation to the religious symbols exhibited in council chambers. Four months later, the City

adopted By-law VS-R-2008-40, which regulated the recitation of the prayer and changed its wording.

The By-law also provided for a two-minute delay between the end of the prayer and the official

opening of council meetings. The Commission did not investigate the religious symbols, but sub-

mitted the matter of the prayer to the Human Rights Tribunal (Tribunal). The Tribunal held that both

the City's prayer and exhibition of religious symbols resulted in an interference with Simoneau's

freedom of conscience and religion and that this interference was discriminatory. The Quebec Court

of Appeal allowed the City's appeal and set aside the remedies ordered by the Tribunal, applying the

standard of review of correctness to the appeal. The main question raised before the Court was
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whether the prayer recited at the start of the City's public meetings and the by-law regulating its
recitation constituted discriminatory interference with Simoneau's freedom of conscience and relig-
ion, contrary to ss. 3 and 10 of the Quebec Charter of human rights and freedoms (Quebec Charter).

HELD: Appeal allowed. Where a court reviewed a decision of a specialized administrative tribunal,
the standard of review was to be determined on the basis of administrative law principles. The exis-
tence of a right to appeal with leave did not mean that the Tribunal's specialized administrative nature
could be disregarded. In this case, the correctness standard applied to the question of the scope of the
states duty of religious  neutrality flowing from the freedom of conscience and religion protected
the Quebec Charter. However, the question whether the prayer was religious in nature, the extent to
which the prayer interfered with Simoneau's freedom and the determination of whether it was dis-
criminatory fell squarely within the Tribunal's area of expertise, and it was entitled to deference on
such matters. Because the Commission had not conducted an investigation into the matter of the
religious symbols, it was not open to the Tribunal to consider it. The City's practice of reciting the
prayer and the By-law that regulated it resulted in Simoneau's exclusion on the basis of religion. That
exclusion impaired his right to full and equal exercise of his freedom of conscience and religion.
Freedom of conscience and religion extended to the right to manifest one's non-belief and to refuse to
participate in religious observance. Neither the Quebec Charter nor the Canadian Charter of Rights
and Freedoms (Canadian Charter) expressly imposed a duty of religious neutrality on the state. This
duty resulted from an evolving interpretation of freedom of conscience and religion. The Tribunal
was correct in holding that the state's duty of neutrality meant that a state authority could not make use
of its powers to promote or impose a religious belief. To conclude that an infringement to the freedom
of conscience and religion had occurred, the court or tribunal was to (1) be satisfied that the com-
plainant's belief was sincere, and (2) find that the complainant's ability to act in accordance with his or
her beliefs had been interfered with in a manner that was more than trivial or insubstantial. The
Tribunal noted that Simoneau was sincere in his atheism, and it was also reasonable for the Tribunal
to conclude that the City's prayer was in fact a practice of a religious nature. Although the wording of
the prayer was modified somewhat by the By-law, the new wording still constituted an invocation to
God. Even if it were accepted that the prayer at issue was prima facie a non-denominational practice,
it was nonetheless a religious practice. The period of two minutes between the end of the prayer and
the official opening of the meeting was meant to enable citizens who did not want to attend the
recitation of the prayer to leave the chamber. This highlighted the exclusive effect of the practice.
Although non-believers could also participate in municipal council meetings, the price for doing so
was isolation, exclusion and stigmatization. It was open to the Tribunal to conclude that the mu-
nicipality's practice, given its religious nature, was in breach of the states duty of neutrality and re-
sulted in an exclusion based on religion. This impaired Simoneau's right to exercise his freedom of
conscience and religion. The reference to God in the preamble of the Canadian Charter could not be
relied on to reduce the scope of a guarantee that was expressly provided, such as the freedom of
conscience and religion. By-law VS-R-2008-40 was declared inoperative and invalid with respect to
Simoneau. The City and its mayor were to cease the recitation of the prayer in the chambers where the
municipal council met and they were ordered solidarily to pay Simoneau $15,000 in compensatory
damages and $15,000 in punitive damages, with interest plus the additional indemnity and costs,
including the expert's fees, which were set at $3,500.

Statutes, Regulations and Rules Cited:

Act to establish the new Code of Civil Procedure, S.Q. 2014, c. 1, s. 22
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Canadian Charter of Rights and Freedoms, 1982, R.S.C. 1985, App. II, No. 44, Schedule B, preamble,

s. 1, s. 2, s. 27

Charter of human rights and freedoms, CQLR, c. C-12, ss. 1- 38, s. 3, s. 4, s. 9.1, s. 10, s. 11, s. 15, s.

44, s. 49, s. 52, s. 62, s. 71, ss. 74 et seq., s. 74, para. 3, s. 77, s. 78, s. 80, ss. 80-82, s. 84, s. 84, para.

2, ss. 100 et seq., s. 101, s. 104, s. 109, para. 1, s. 109, para. 2, s, 110, s. 111, s. 111.1, s. 113, ss.

114-124, s. 123, s. 126, s. 132, s. 133

Code of Civil Procedure, CQLR, c. C-25, art. 234, art. 417

Constitution Act, 1867, R.S.C. 1985, App. II, No. 5, Preamble

Courts of Justice Act, CQLR, c. T-16,

Reglement VS-R-2008-40, City of Saguenay, November 3, 2008,

Subsequent History:

NOTE: This document is subject to editorial revision before its reproduction in final form in the
Canada Supreme Court Reports.

Court Catchwords:

Human rights -- Freedom of conscience and religion -- Right to equality -- Discriminatory practices

-- Principle of religious neutrality of state -- Whether practice of members of municipal council that is
regulated by by-law and that consists of reciting prayer at start of each meeting of council is in

breach of principle of religious neutrality of state and results in discriminatory interference with
freedom of conscience and religion -- If so, whether remedies granted by Human Rights Tribunal

appropriate -- Charter of human rights and freedoms, CQLR, c. C-12, ss. 3, 10.

Administrative law -- Appeals -- Standard of review -- Specialized administrative tribunal -- Appli-

cable standard of review on statutory appeal from final decision of Quebec Human Rights Tribunal --

Whether decision subject to standards of review applicable to judicial review proceeding, or to ap-
pellate standards -- Whether Court of Appeal erred in applying correctness standard to all Tribunal's
conclusions, except for one with respect to expert evidence, for which it referred to palpable and
overriding error -- Charter of human rights and freedoms, CQLR, c. C-12, ss. 132, 133.

Court Summary:

S regularly attended the public meetings of the municipal council of the City of Saguenay. At the start

of each meeting, the mayor would recite a prayer after making the sign of the cross while saying
[TRANSLATION] "in the name of the Father, the Son and the Holy Spirit". The prayer also ended

with the sign of the cross and the same words. Other councillors and City officials would cross

themselves at the beginning and end of the prayer as well. In one of the council chambers, there was a

Sacred Heart statue fitted with a red electric votive light. In another, there was a crucifix hanging on

the wall. S, who considers himself an atheist, felt uncomfortable with this display, which he consid-

ered religious, and asked the mayor to stop the practice. When the mayor refused, S complained to the

Commission des droits de la personne et des droits de la jeunesse. He argued that his freedom of

conscience and religion was being infringed, contrary to ss. 3 and 10 of the Quebec Charter, and

asked that the recitation of the prayer cease and that all religious symbols be removed from council

chambers.
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The Commission limited its investigation to the question whether the prayer was discriminatory. It
considered the evidence to be sufficient to submit the dispute to the Human Rights Tribunal, but it did
not do so itself, because the Tribunal had recently decided a similar case and because it considered S
to be in a position to defend his individual rights by himself. S then pursued his remedy, with the
support of the Mouvement laique quebecois ("MLQ"), by means of an application to the Tribunal.
The City then adopted a by-law whose purpose was to regulate the recitation of the prayer, and that
also changed the wording of the prayer and provided for a two-minute delay between the end of the
prayer and the official opening of council meetings. The mayor and the councillors continued to act in
the same way as described above, however, and S and the MLQ amended their motion to ask the
Tribunal to declare the by-law to be inoperative and of no force or effect in relation to S.

The Tribunal granted the application, finding that the prayer was, when considered in light of its
context, religious in nature and that the City and its mayor, by having it recited, were showing a
preference for one religion to the detriment of others, which constituted a breach of the state's duty- of
neutrality. The Tribunal also concluded that the prayer and the exhibiting of religious symbols re-
sulted in an interference with S's freedom of conscience and religion that was more than trivial or
insubstantial, and that the interference was discriminatory. It declared the by-law inoperative and
invalid, ordered the City and the mayor to cease the recitation of the prayer and to remove all religious
symbols from the rooms where the council's meetings were held, and awarded $30,000 in compen-
satory and punitive damages to S. It refused to award the reimbursement of extrajudicial fees, how-
ever, because, in its view, the City and the mayor were not guilty of an improper use of procedure.

The Court of Appeal allowed the appeal. In its opinion, the question of the religious neutrality of the
state was a matter of importance to the legal system that required the application of the standard of
review of correctness. It held that the prayer at issue expressed universal values and could not be
identified with any particular religion, and that the religious symbols were works of art that were
devoid of religious connotation and did not affect the states neutrality. According to the Court of
Appeal, S had not been discriminated against on the ground of freedom of conscience and religion.
The interference, if any, was trivial or insubstantial.

Held: The appeal should be allowed.

Per McLachlin C.J. and LeBel, Rothstein, Cromwell, Moldaver, Karakatsanis, Wagner and Gascon
JJ.: Where a statute provides for an appeal from a decision of a specialized administrative tribunal
such as the Tribunal, the appropriate standards of review are the ones that apply on judicial review,
not on an appeal. The Tribunal is not a court to which the Courts of Justice Act applies. Its jurisdiction
is based on the mechanism for receiving and processing complaints that is provided for in the Quebec
Charter and implemented by the Commission, and is protected by the Charter by means of a privative
clause and a supporting clause. The Tribunal's procedure reflects its nature as a specialized admin-
istrative tribunal, and the existence of a right to appeal with leave does not change that nature. Nor is
the fact that the Tribunal does not have exclusive jurisdiction in discrimination cases and that a
complainant can also turn to the ordinary courts determinative. The scope of a right to appeal and the
absence of exclusive jurisdiction may sometimes affect the deference to be shown to decisions of a
specialized administrative tribunal, but they do not mean that the standards of review with respect to
judicial review cease to apply. The choice of the applicable standard depends primarily on the nature
of the questions that have been raised. Deference should normally be shown where the Tribunal acts
within its specialized area of expertise, interprets the Quebec Charter and applies that charter's pro-
visions to the facts to determine whether a complainant has been discriminated against. However, the
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presumption of deference can sometimes be rebutted if a contextual analysis reveals that the legis-

lature clearly intended not to protect the tribunal's jurisdiction in relation to certain matters; the ex-

istence of concurrent and non-exclusive jurisdiction on a given point of law is an important factor in

this regard. The presumption can also be rebutted where general questions of law are raised that are of

importance to the legal system and fall outside the specialized administrative tribunal's area of ex-

pertise.

In this case, the Court of Appeal erred in applying the standard of correctness to all the Tribunal's

conclusions while assessing the expert evidence on the basis of the palpable and overriding error

criterion. Although the correctness standard applied to the question of law relating to the scope of the

states duty of religious neutrality that flows from freedom of conscience and religion, that of rea-

sonableness applied on the question whether the prayer was religious in nature, the extent to which

the prayer interfered with the complainants freedom, the determination of whether it was discrimi-

natory, the qualification of the experts and the assessment of the probative value of their testimony.

Where the religious symbols were concerned, on the other hand, the Court of Appeal was right to find

that, because the Commission had not conducted an investigation into this question, it was not open to

the Tribunal to consider it.

The state's duty of religious neutrality results from an evolving interpretation of freedom of con-

science and religion. The evolution of Canadian society has given rise to a concept of this neutrality

according to which the state must not interfere in religion and beliefs. The state must instead remain

neutral in this regard, which means that it must neither favour nor hinder any particular belief, and the

same holds true for non-belief. The pursuit of the ideal of a free and democratic society requires the

state to encourage everyone to participate freely in public life regardless of their beliefs. A neutral

public space free from coercion, pressure and judgment on the part of public authorities in matters of

spirituality is intended to protect every person's freedom and dignity, and it helps preserve and

promote the multicultural nature of Canadian society. The state's duty to protect every person's

freedom of conscience and religion means that it may not use its powers in such a way as to promote

the participation of certain believers or non-believers in public life to the detriment of others. If the

state adheres to a form of religious expression under the guise of cultural or historical reality or

heritage, it breaches its duty of neutrality. The Tribunal was therefore correct in holding that the

states duty of neutrality means that a state authority cannot make use of its powers to promote or

impose a religious belief. Contrary to what the Court of Appeal suggested, the states duty to remain

neutral on questions relating to religion cannot be reconciled with a benevolence that would allow it

to adhere to a religious belief.

A provision of a statute, of regulations or of a by-law will be inoperative if its purpose is religious and

therefore cannot be reconciled with the state's duty of neutrality. Where the purpose of an impugned

provision is to regulate a practice engaged in by state officials that is itself being challenged, the

analysis of the provision must take account of the practice it regulates. In a case in which a complaint

of discrimination based on religion concerns a state practice, the alleged breach of the duty,of neu-

trality must be established by proving that the state is professing, adopting or favouring one belief to

the exclusion of all others and that the exclusion has resulted in interference with the complainants

freedom of conscience and religion. To conclude that an infringement has occurred, the Tribunal must

be satisfied that the complainants belief is sincere, and must find that the complainants ability to act

in accordance with his or her beliefs has been interfered with in a manner that is more than trivial or

insubstantial. Where the impugned practice is regulated by a legislative provision, the state can in-
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yoke s. 9.1 of the Quebec Charter to show that this provision that, in its effect, infringes freedom of
conscience and religion constitutes a reasonable and justified limit in a free and democratic society.

The Tribunal's finding in this case that there had been discriminatory interference with S's freedom of
conscience and religion for the purposes of ss. 3 and 10 of the Quebec Charter was reasonable. The
recitation of the prayer at the council's meetings was above all else a use by the council of public
powers to manifest and profess one religion to the exclusion of all others. On the evidence in the
record, it was reasonable for the Tribunal to conclude that the City's prayer is in fact a practice of a
religious nature. Its decision on this point was supported by reasons that were both extensive and
intelligible, and the background facts, which were reviewed in detail, support its conclusion. Like-
wise, the Tribunal's conclusions on the issues of qualifying the expert of S and the MLQ and of the
probative value of his opinion were not unreasonable. A relationship between an expert and a party
does not automatically disqualify the expert. Even though the Tribunal did not discuss the expert's
independence and impartiality in detail, it was very aware of his relationship with the MLQ and of his
views with respect to secularism; it was only after discussing all the evidence, including the substance
of the testimony of all the experts, that it decided to accept his testimony.

The prayer recited by the municipal council in breach of the state's duty of neutrality resulted in a
distinction, exclusion and preference based on religion -- that is, based on S's sincere atheism --
which, in combination with the circumstances in which the prayer was recited, turned the meetings
into a preferential space for people with theistic beliefs. The latter could participate in municipal
democracy in an environment favourable to the expression of their beliefs. Although non-believers
could also participate, the price for doing so was isolation, exclusion and stigmatization. This im-
paired S's right to exercise his freedom of conscience and religion. The attempt at accommodation
provided for in the by-law, namely giving those who preferred not to attend the recitation of the
prayer the time they needed to re-enter the council chamber, had the effect of exacerbating the dis-
crimination. The Tribunal's findings to the effect that the interference with S's freedom of conscience
and religion was more than trivial or insubstantial were supported by solid evidence, and deference is
owed to the Tribunal's assessment of the effect of the prayer on S's freedom of conscience and re-
ligion.

Barring the municipal council from reciting the prayer would not amount to giving atheism and ag-
nosticism prevalence over religious beliefs. There is a distinction between unbelief and true neutral-
ity. True neutrality presupposes abstention, but it does not amount to a stand favouring one view over
another. Moreover, it has not been established in this case that the prayer is non-denominational. The
Tribunal's findings of fact instead tend toward the opposite result. Be that as it may, the respondents
themselves conceded at the hearing that the prayer is nonetheless a religious practice. Even if it is said
to be inclusive, it may nevertheless exclude non-believers. As for the proposed analogy to the prayer
recited by the Speaker of the House of Commons, in the absence of evidence concerning that prayer,
it would be inappropriate to use it to support a finding that the City's prayer is valid. Finally, the
reference to the supremacy of God in the preamble to the Canadian Charter cannot lead to an inter-
pretation of freedom of conscience and religion that authorizes the state to consciously profess a
theistic faith. The preamble articulates the political theory on which the Charter's protections are
based. The express provisions of the Canadian Charter and of the Quebec Charter, such as those
regarding freedom of conscience and religion, must be given a generous and expansive interpretation.
This is necessary to ensure that those to whom these charters apply enjoy the full benefit of the rights
and freedoms, and that the purpose of the charters is attained.
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Insofar as the by-law infringed the Quebec Charter, the Tribunal could declare it to be inoperative in
relation to S, but it could not declare it to be "inoperative and invalid" without further clarification, as
that would amount to a general declaration of invalidity, which the Tribunal does not have the juris-
diction to make. The Tribunal could make any necessary orders to put an end to the identified inter-
ference in relation to the prayer. Even though it should not have taken certain factors into account in
awarding compensatory damages, its decision on this subject, viewed as a whole, satisfied the rea-
sonableness test. As for the Tribunal's decision on the issue of punitive damages, reasons that are
intelligible were given for it, and the Tribunal is entitled to deference. Finally, the Tribunal's con-
clusion that no improper use of procedure had occurred and its refusal to award S and the MLQ the
reimbursement of their extrajudicial fees were reasonable.

Per Abella J.: There is agreement with the majority that the appeal should be allowed. However,
using different standards of review for each different aspect of a decision is a departure from the
Court's jurisprudence that risks undermining the framework for how decisions of specialized tribunals
are generally reviewed. The reasons of a specialized tribunal must be read as a whole to determine
whether the result is reasonable.

Questions of general importance to the legal system attract the correctness standard only if they are
outside the tribunal's expertise. Since state neutrality is about what the role of the state is in protecting
freedom of religion, part of the inquiry into freedom of religion necessarily engages the question of
state religious neutrality. It is not a transcendent legal question meriting its own stricter standard, it is
an inextricable part of deciding whether discrimination based on freedom of religion has taken place.
This is the Tribunal's daily fare. To extricate state neutrality from the discrimination analysis as being
of singular significance to the legal system, elevates it from its contextual status into a defining one.
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English version of the judgment of McLachlin C.J. and LeBel, Rothstein, Cromwell, Moldaver,
Karakatsanis, Wagner and Gascon JJ delivered by

GASCON J.:--

I. INTRODUCTION

1 The state is required to act in a manner that is respectful of every person's freedom of con-
science and religion. This is a fundamental right that is protected by the Quebec Charter of human
rights and freedoms, CQLR, c. C-12 ("Quebec Charter"), and the Canadian Charter of Rights and
Freedoms ("Canadian Charter"). Its corollary is that the state must remain neutral in matters in-
volving this freedom. The interplay between freedom of conscience and religion, on the one hand, and
this duty of neutrality, on the other, is sometimes a delicate one.



Page 12

2 The respondents, the City of Saguenay and its mayor, would like to continue the recitation of a

prayer at the start of the municipal council's public meetings. In their view, the issue is one of respect

for their freedom of conscience and religion. The appellants, the Mouvement laique quebecois

("MLQ") and Alain Simoneau, are asking that the respondents cease this practice, which, they submit,

interferes in a discriminatory manner with Mr. Simoneau's freedom of conscience and religion. They

demand that the City and its official comply with the state's duty of neutrality.

3 The Quebec Human Rights Tribunal ("Tribunal") concluded that the recitation of the prayer

was in breach of the state's duty of neutrality and that it interfered in a discriminatory manner with Mr.

Simoneau's freedom of conscience and religion. The Court of Appeal reversed that decision on the

basis that the prayer was non-denominational and fundamentally inclusive. According to the Court of

Appeal, such a prayer could not interfere with Mr. Simoneau's rights.

4 I would allow the appeal. Through the recitation of the prayer at issue during the municipal

council's public meetings, the respondents are consciously adhering to certain religious beliefs to the

exclusion of all others. In so doing, they are breaching the state's duty of neutrality. The resulting

discriminatory interference with Mr. Simoneau's freedom is supported by the evidence the Tribunal

accepted.

II. FACTS
...omitted...

V. ANALYSIS 
A. Standard of Review

24 When the Tribunal makes a final decision, as in the instant case, ss. 132 and 133 of the Quebec

Charter provide for a right to appeal, with leave, directly to the Court of Appeal:

132. Any final decision of the Tribunal may be appealed from to the Court of Appeal with leave

from one of the judges thereof.

133. Subject to section 85, the rules relating to appeals set out in the Code of Civil Procedure

(chapter C-25), with the necessary modifications, apply to any appeal under this Chapter.

25 In its decisions, the Court of Appeal has been inconsistent as regards the framework for in-

tervention that applies in such cases. As this appeal illustrates, this inconsistency appears to be a

source of difficulty. After noting that this was an appeal from a decision of a specialized tribunal,

Gagnon J.A. adopted (at para. 36) the reasoning ofAssociation des pompiers de Laval v. Commission

des droits de la personne et des droits de la jeunesse, 2011 QCCA 2041, [2011] R.J.D.T. 1025

("Association des pompiers"), leave to appeal refused, [2012] 2 S.C.R. vi, [2011] S.C.C.A. No. 544,

in which Bich J.A. had, on the basis of two precedents to the effect that the Tribunal is subject to the

appellate standard, advocated a [TRANSLATION] "standard of review similar to that applicable to

appeals from the judiciary" (para. 33). However, she had qualified this by referring to the principles

applicable to judicial review (paras. 31-33).

26 After quoting a lengthy passage from that case, Gagnon J.A. concluded that the issue of the

religious neutrality of the state is [TRANSLATION] "a matter of importance to the legal system over

which the Tribunal does not have exclusive jurisdiction" (para. 37). As a result, he stated that it is

[TRANSLATION] "according to the standard of review of correctness that this appeal must be de-



Page 13

cided" (para. 37). However, he made an exception for the qualification of the appellants' expert and
the assessment of that expert's testimony. On this point, he instead intervened on the basis of the
appellate standard of "palpable and overriding" error (para. 49).

27 In this Court, the parties rely on the principles of administrative law and judicial review, but
disagree on the applicable standard. The appellants submit that the Court of Appeal erred in charac-
terizing the issue as a question of importance to the legal system. In their view, this is a simple case of
discrimination. Given that the application of provisions of the Quebec Charter related to discrimi-
nation falls squarely within the Tribunal's area of expertise, the reasonableness standard must be
applied to all the Tribunal's conclusions. As for the respondents, they support the choice made by the
Court of Appeal.

28 In my opinion, the Court of Appeal's judgment contains two errors in respect of the standard
of review.

29 First, Gagnon J.A. applied both administrative law principles related to judicial review (the
correctness standard) and tests applicable to appeals (palpable and overriding error). With respect, the
result is a confusing conceptual hybrid. Given the current state of the Court of Appeal's case law on
this point, it seems to be hard for litigants to understand the rules. Clarification is needed to ensure
greater consistency and some predictability. Where, as in this case, a statute provides for an appeal
from a decision of a specialized administrative tribunal, the appropriate standards of review are, in
light of the principles laid down by this Court, the ones that apply on judicial review, not on an appeal.

30 Second, because of the approach he took, Gagnon J.A. erroneously applied the correctness
standard to all the Tribunal's conclusions, except for the one with respect to the expert evidence, for
which he referred to the palpable and overriding error criterion.

(1) The Tribunal's Decision Is Subject to the Standards Applicable on Judicial Review, Not
on an Appeal 

31 There are currently two conflicting approaches in the Court of Appeal's case law as regards
the standards of review applicable on an appeal from a final decision of the Tribunal. The first ap-
proach is to apply appellate standards as if the decision were that of a trial court. The second is to rely
on administrative law principles related to judicial review to determine the appropriate standard of
review.

32 , In Association des pompiers, on which Gagnon J.A. relied, the Court of Appeal referred to the
first approach: Gaz Métropolitain inc. v. Commission des droits de la personne et des droits de la
jeunesse, 2011 QCCA 1201, [2011] R.J.Q. 1253, at paras. 32-34; Commission scolaire des Phares v.
Commission des droits de la personne et des droits de la jeunesse, 2006 QCCA 82, [2006] R.J.Q. 378
("des Phares"), at paras. 29-35. Since that decision, it has reached the same conclusion in three other
cases (Commission des droits de la personne et des droits de la jeunesse v. 9185-2152 Québec inc.
(Radio Lounge Brossard), 2015 QCCA 577, at paras. 40-41; Bertrand v. Commission des droits de la
personne et des droits de la jeunesse, 2014 QCCA 2199, at para. 10; Commission scolaire des Phares
v. Commission des droits de la personne et des droits de la jeunesse, 2012 QCCA 988, [2012] R.J.Q.
1022, at para. 8), in which it stated summarily that the appellate standards of review apply to the
Tribunal's final decisions. In a recent case that is now pending in this Court, Bombardier inc.
(Bombardier Aerospace Training Center) v. Commission des droits de la personne et des droits de la
jeunesse, 2013 QCCA 1650, [2013] R.J.Q. 1541, leave to appeal granted, [2014] 1 S.C.R. vii, [2013]
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S.C.C.A. No. 470, the Court of Appeal decided an appeal from a decision of the Tribunal in relation to

discrimination without speaking to the applicable standard of review. However, it is clear from the

court's reasons that it was relying on the appellate standard, namely palpable and overriding error, in

that case as well (paras. 85, 100 and 145).

33 In those cases, the Court of Appeal intervened on the basis of the principles applicable to
appeals that were developed in Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235. Where an
appeal concerns a question of law, intervention is required if the decision is incorrect. Where an
appeal concerns a question of fact or a question of mixed fact and law, intervention is warranted if

there is a palpable and overriding error.

34 Most of the cases in this line refer to the decision in the 2006 des Phares case, in which the
Court of Appeal gave three reasons why the appellate standard should apply. First, the Tribunal does
not have exclusive jurisdiction over the implementation of the Quebec Charter; a complainant can

choose to apply either to the Tribunal or to the ordinary courts (para. 31). Second, the Tribunal's
recognized expertise in relation to the facts [TRANSLATION] "does not extend to general questions

of law" (para. 33). Third, the appeal provided for in s. 132 of the Quebec Charter is a statutory appeal

and not a judicial review proceeding (para. 32). In support of this, the Court of Appeal cited Coutu v.
Tribunal des droits de la personne, [1993] R.J.Q. 2793 (C.A.), in which Gendreau J.A. had stated in
obiter that such an appeal makes it possible to reconsider the decision [TRANSLATION] "on the
basis of criteria that are different from and broader than the ones that apply on judicial review" (p.

2801).

35 I believe that this Court's recent decisions with respect to judicial review cast doubt on the
approach based on Gendreau J.A.'s comments. What is more, the Court of Appeal's other approach to

this question is based on those decisions.

36 The leading authority for this second approach is Commission scolaire Marguerite-Bourgeoys

v. Gallardo, 2012 QCCA 908, [2012] R.J.Q. 1001, at paras. 47-51, a decision that was rendered after
Association des pompiers but before the decision in the instant case. It reflects what tends to be a
minority view (Quebec (Commission des droits de la personne et des droits de la jeunesse) v. Dha-
wan, 2000 CanLII 11031 (Que. C.A.), at paras. 11-12; Compagnie miniere Quebec Cartier v. Quebec
(Commission des droits de la personne), 1998 CanLII 12609 (Que. C.A.), at p. 5 of the reasons of Otis
J.A.). According to this approach, the Court of Appeal must apply administrative law principles re-
lated to judicial review to final decisions of the Tribunal and refer to the factors adopted by this Court

in Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190. A choice must therefore be made
between two standards of review: correctness and reasonableness. The choice depends above all on

the nature of the question being considered.

37 In Gallardo, Dalphond J.A. discussed the characteristics that make the Tribunal a specialized
administrative tribunal rather than a court (paras. 36-46). Relying on authorities from this Court, he
stated that, in such a case, the principles of administrative law apply [TRANSLATION] "both to a
review by a superior court by way of an application for judicial review and to one by way of an appeal

to a court of law with broader jurisdiction" (para. 47).

38 In my view, Dalphond J.A. was right: this approach must prevail. Where a court reviews a
decision of a specialized administrative tribunal, the standard of review must be determined on the
basis of administrative law principles. This is true regardless of whether the review is conducted in

the context of an application for judicial review or of a statutory appeal (Association des courtiers et
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agents immobiliers du Quebec v. Proprio Direct inc., 2008 SCC 32, [2008] 2 S.C.R. 195, at paras. 13
and 18-21; Dr. Q v. College of Physicians and Surgeons of British Columbia, 2003 SCC 19, [2003] 1
S.C.R. 226, at paras. 17, 21, 27 and 36; Law Society of New Brunswick v. Ryan, 2003 SCC 20, [2003]
1 S.C.R. 247, at paras. 2 and 21; Canada (Deputy Minister of National Revenue) v. Mattel Canada
Inc., 2001 SCC 36, [2001] 2 S.C.R. 100, atpara. 27).

39 It is true that the Tribunal is similar to a court both in the questions it must decide and in the
adversarial nature of the proceedings before it. However, these similarities do not change its nature. It
is a specialized administrative tribunal. As in the reasons of Dalphond J.A. in Gallardo and Gagnon
J.A. in the instant case, the Court of Appeal has characterized the Tribunal as such in several other
cases (Conference des juges de paix magistrats du Quebec v. Quebec (Procureur general), 2014
QCCA 1654, at para. 60; For-Net Montreal inc. v. Chergui, 2014 QCCA 1508, at para. 69; Associa-
tion des juges administratifs de la Commission des lesions professionnelles v. Quebec (Procureur
general), 2013 QCCA 1690, [2013] R.J.Q. 1593, atpara. 25, note 17; Imperial Tobacco Canada Ltd
v. Letourneau, 2013 QCCA 1139, at para. 23, note 4; Commission de la sante et de la securite du
travail v. Fontaine, 2005 QCCA 775, [2005] R.J.Q. 2203, at para. 35; Quebec (Procureure generale)
v. Tribunal des droits de la personne, [2002] R.J.Q. 628 (Que. C.A.), at para. 67). There are a number
of factors that support this characterization.

40 First of all, the Tribunal is not a court to which the Courts of Justice Act, CQLR, c. T-16,
applies. It is a body created under the Quebec Charter whose expertise relates mainly to cases in-
volving discrimination (ss. 71, 111 and 111.1 of the Quebec Charter). Its jurisdiction in this regard is
based on the mechanism for receiving and processing complaints that is provided for in the Quebec
Charter and implemented by the Commission. For such complaints, the Tribunal is intended to be an
extension, as an adjudicative body, of the Commission's preliminary investigation mechanism
(Gallardo, at para. 39). Some of its members are appointed from among the judges of the Court of
Quebec having experience, expertise and an interest in human rights (s. 101). The others are asses-
sors, who have experience, expertise and an interest in the same area and who assist those judges (ss.
62, 101 and 104). The members are appointed for five-year terms, which are renewable (s. 101).

41 The Tribunal's procedure also reflects its nature. The rules governing the Tribunal are set out
in ss. 110, 113 and 114 to 124 of the Quebec Charter. They provide inter alias that the Tribunal is not
strictly bound by the usual rules of the Code of Civil Procedure, CQLR, c. C-25 ("C.C.P."). The
powers conferred on the Tribunal give it the flexibility it needs to carry out its mandate. The process is
meant to be quick and efficient in order to improve access to justice (Gallardo, at paras. 42-43;
For-Net, at paras. 36-37).

42 Finally, the Quebec Charter protects the Tribunal's jurisdiction by means not only of a pri-
vative clause (s. 109 para. 1), but also of a supporting clause (s. 109 para. 2).

43 Contrary to what the first of the Court of Appeal's approaches suggests, the existence of a
right to appeal with leave does not mean that the Tribunal's specialized administrative nature can be
disregarded. Nor is the fact that the Tribunal does not have exclusive jurisdiction in discrimination
cases and that a complainant can also turn to the ordinary courts determinative. Although the scope of
a right to appeal and the absence of exclusive jurisdiction may sometimes affect the deference to be
shown to decisions of a specialized administrative tribunal, this does not justify replacing the stan-
dards of review applicable to judicial review with the appellate standards (Tervita Corp. v. Canada
(Commissioner of Competition), 2015 SCC 3, at paras. 35-39; McLean v. British Columbia (Securi-
ties Commission), 2013 SCC 67, [2013] 3 S.C.R. 895, at paras. 23-24; Rogers Communications Inc. v.
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Society of Composers, Authors and Music Publishers of Canada, 2012 SCC 35, [2012] 2 S.C.R. 283,
at paras. 14-15; Canada (Canadian Human Rights Commission) v. Canada (Attorney General), 2011
SCC 53, [2011] 3 S.C.R. 471 ("Mowat"), at para. 23).

44 There is nothing novel about applying judicial review standards to a specialized administra-
tive tribunal like the Tribunal. As this Court stated in Mowat (at para. 19), this is true with respect to
many bodies that are required to rule on human rights complaints.

(2) Standards of Review Applicable in the Instant Case 

45 This being said, the choice of the applicable standard depends primarily on the nature of the
questions that have been raised, which is why it is important to identify those questions correctly
(Mowat, at para. 16; Canada (Citizenship and Immigration) v. Khosa, 2009 SCC 12, [2009] 1 S.C.R.
339, at para. 4). For the purposes of this appeal, it will suffice to mention the following in this regard.

46 Deference is in order where the Tribunal acts within its specialized area of expertise, inter-
prets the Quebec Charter and applies that charter's provisions to the facts to determine whether a
complainant has been discriminated against (Saskatchewan (Human Rights Commission) v. Whatcott,
2013 SCC 11, [2013] 1 S.C.R. 467, at paras. 166-68; Mowat, at para. 24). In Alberta (Information and
Privacy Commissioner) v. Alberta Teachers' Association, 2011 SCC 61, [2011] 3 S.C.R. 654, at
paras. 30, 34 and 39, the Court noted that, on judicial review of a decision of a specialized adminis-
trative tribunal interpreting and applying its enabling statute, it should be presumed that the standard
of review is reasonableness (Canadian National Railway Co. v. Canada (Attorney General), 2014
SCC 40, [2014] 2 S.C.R. 135, at para. 55; Canadian Artists' Representation v. National Gallery of
Canada, 2014 SCC 42, [2014] 2 S.C.R. 197 ("NGC"), at para. 13; Khosa, at para. 25; Smith v. Alli-
ance Pipeline Ltd., 2011 SCC 7, [2011] 1 S.C.R. 160, at paras. 26 and 28; Dunsmuir, at para. 54). In
such situations, deference should normally be shown, although this presumption can sometimes be
rebutted. One case in which it can be rebutted is where a contextual analysis reveals that the legis-
lature clearly intended not to protect the tribunal's jurisdiction in relation to certain matters; the ex-
istence of concurrent and non-exclusive jurisdiction on a given point of law is an important factor in
this regard (Tervita, at paras. 35-36 and 38-39; McLean, at para. 22; Rogers, at para. 15).

"."7: other such caSe is where general qUestionS of law are raised that are of iniportarieeto
legal system and fall outside the specialized.administrative tribunal's area of expertise (Dunsmuir, at
paras55 and 60): Moldaver J. noted the following on this point in McLean (at para 27)....

eTxhpelalOingeicduinnderlying the "general question exception is simple. As Bastarache and LeBelJT
fisputir, "[b]ecause of their impact on the administration ofjUstiae.as a Whole,

suchj  q uestions re qj require uniform and consistent answers",and Cromwell
  

put 
it in MoWat, correctness review for such questions :';safeguard[s] abas nsistency vi

the fundaniental legal order of our country (para 22)

AS Lel361 and.cromwellJJ,pointed Out in Mowat (at para.:23), however, itis importan to..
:areresist  the temptation ht et mb

peftaotrieonth
teorrafitly theai  cOrrectnesS. standard to all' questions of law of general iriterest tha

There is no doubt that the humanrights tribunals are often called uporfto.addressissues .Of very
--broad iftiport. But,.the same questions:may arise before other adjudicative bodies particularly:

e.court&ln.respect of .sorne.of thee_questions,...the application of the.,72.yrkszrzjgr.,_.§tandarclpf
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e* analysis could- well leadthe alijiliciii6do the standard of correCtfidg. -hot al
questions of general law entrusted to the Tribunal rise to the level of issues of central impor-.
tance to the legal system or fall outside the 'adjudicator's specialized area of expertise.

the instant case; an important question concerns the scope of the state's duty of religious
neutrality that flows from the freedom of conscience and religion protected by the Quebec.Charter
3he Tribunal and the Court of Appeal each dealt with this question °flaw, but they disagreed on hove;.
it should be answered. Whereas the Tribunal found that the state has an [TRANSLATION] "obliga7
?non to maintain neutrality" (paras. 209-11), the Court of Appeal preferred the more nuanced concept
lof [TRANSLATION] "benevolent neutrality" (paras. 76-79). Although I agree with the Tribunal on
-'.this.point, I am of the opinion that, in this case, the Court of Appeal properly;applied the correctness
standard on this

However, it was not open to the Court of Appeal to apply that standard to the entire appeal and
to disregard those of the Tribunal's determinations that require deference and are therefore subject to
the reasonableness standard. For example, the question whether the prayer was religious in nature, the
extent to which the prayer interfered with the complainant's freedom and the determination of
whether it was discriminatory fall squarely within the Tribunal's area of expertise. The same is true of
the qualification of the experts and the assessment of the probative value of their testimony, which
concerned the assessment of the evidence that had been submitted (NGC, at para. 30; Mission Insti-
tution v. Khela, 2014 SCC 24, [2014] 1 S.C.R. 502, at para. 74; Khosa, at paras. 59 and 65-67). The
Tribunal is entitled to deference on such matters. The only requirement is that its reasoning be
transparent and intelligible. Its decision must be considered reasonable if its conclusions fall within a
"range of possible, acceptable outcomes which are defensible in respect of the facts and law"
(Dunsmuir, at para. 47).

51 In her concurring reasons, Abella J. disagrees with this approach to the applicable standards of
review in the instant case. In my opinion, in the context of this appeal, this Court's decisions, more
specifically Dunsmuir, Mowat and Rogers, to which I have referred, support a separate application of
the standard of correctness to the question of law concerning the scope of the state's duty of neutrality
that flows from freedom of conscience and religion. I find that the importance of this question to the
legal system, its broad and general scope and the need to decide it in a uniform and consistent manner
are undeniable. Moreover, the jurisdiction the legislature conferred on the Tribunal in this regard in
the Quebec Charter was intended to be non-exclusive; the Tribunal's jurisdiction is exercised con-
currently with that of the ordinary courts. I am therefore of the view that the presumption of deference
has been rebutted for this question. This Court confirmed in a recent case (Tervita, at paras. 24 and
34-40) that the applicable standards on judicial review of the conclusions of a specialized adminis-
trative tribunal can sometimes vary depending on whether the questions being analyzed are of law, of
fact, or of mixed fact and law.

52 Having made these clarifications concerning the applicable standards, I will deal briefly with
the religious symbols before turning to the main question in the appeal.

...omitted...
The following are the reasons delivered by

A J conciuTing in part)-- I agree with the majority -thatili6- ppe'al should be
lowed, but I;have concerns about how the Tribunal's decision was reviewed.-In particular, using
different;§tandards Of reyiew.f04- differerita§ppc(g deci§ionjsa. departure from :Q1,1rj uric
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prudence nskiiiiden-tilning the TraeW6i 8ili&Wd6a§16finif ̀specialized Linatiare geri

-erally reviewed. In Council Of Canadians with Disabilities v. VIA, Rail Canada. Inc., [2007] 1 S.0

'650,  .at para. 100, this Court expressly rejected the proposition that a decision of a tribunal can.be

;broken Into its' many componentparti and;reviewed under multiple standards Of review:'And in.

WewfOundland and Labrador. Nurses' Union V:-NeWfoUndland and Labrador (Treasury Board)

-i;[201 1] 3 S.C.R. '708, we confirmed that thereason§ Of a specialized tribunal must be read as a Who
o.deterinine  Whether the rsUlt is reasonable: see also:: Loyola High School v.. Quebec. (Attorneye
eneral), 2015. scc 12, atpata 79.

166  Extricating the question of the "state's duty 'of religious neutralitY that flows frOM • • li• freedoi 
of conscience and-religion" andotheraspects of the Tribunal's decision from the rest of its dis-

crumnation analysis is in direct conflict with this jurispiudence and creates yet another:confusing

Caveat to this Court's attempt in Dunsmuir v. New 13runswick, [2008] 1 S.C.R. 190, to set out a co-

herent and simplified template;for determining which standard of review to apply. It also contradict's.;

,DunsmUir's directive that, based on the specialized expertise of tril3urials,reasonableness applies

when tribunals are interpreting their hoine statute: para. 54.

:467 It is true that we also concluded in Thinsmuti- that'if the issue is one of general law that is bOt

Of central importance to the legal system as a whole and outSide the adjudicator'S specialized area o

Cxpertise, correctness apPlies. But it is important to stresithat this is a binary exception to the pre

Suinptive application of reasOnablenesS for &ciions of;sPecialized tribunals: Evaluating a compO
hent of an enumerated: right more 

rigorously 
than the.right itself, has the effect of negating the ad=

Monition inDunsmuzr, at para.-60, that questions of general importance to the legal SYStent attract the

Correctness standard ein/Xifthey are outside the tribunal's expertise':

168  In this case, we are dealing with a huinan rights tribunal. Its mandate: is to determine whether

discrimination hasOccurred based on a number of enumerated rights.. One of those rights is freedom

!-:-Of -religion and ConScierice. This is UndOubtedlYaqiiestion of "central importance to the legal SYSted

as a whole", but f4r#0m being "outside the adjudicator's specialized area of expertiSe" -it is the

'fribtinal's daily fare; .Since state neutrality is abont what the role of theState is' proteCting freedom

:of religiOn,,Part Of the inquiry into freedort".of religion necessarily engages the question Of state re-

ligious nentralityit.is not a transcendent legal question Meriting its own stricter standard, it is an

inextricable: part of deciding whether discrirninatiOn based on freeciOni of religion has taken; lace Ai

the maloritY.reasons themselves state,- the duty of state religiouS rientrOity ':'flows from freedom Of

conscience and religion."  Like freedOm.of conscienC....andTeligiOn; its application depends on the

cOntext. It is; not an immutable criterionWhich- yields consistent ineaSurementS, it is like the

froth which it flowS, an irtipOrtant concept that both forms :and take§ its shape from the.pircunistance&:

To extricate it from the discrimination analysis as being :of singular significance 'to the legal system.::

as a Whole"; elevates it from contextual statuS into a defining One:

Iroriioally, this has has'tle;effect Of .41hi eOting One..asPetOf.freeclom of religion to inoreilgoroii$:
scrutiny than the: main.issue of Whetherthe right-itself has beer ViOlated and there.haSbeen dis-.

runination, a question we have traditionallySubjected to a reasonableness standard. Suretk the

various elements of an enumerated right, stiChas. state;religious neutialitYin the case of freedom

deserve no more heightened scrutiny. than the right itself

17 -.We:have never. dissected theright  in order to subject to different levels of.

scrutiny,' What we: have considered instead is Whether the .deCision as  a whOle should, be upheld as
20123 S,LR: 360, fpx...4amPlc,ithis Courl
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leVielked the 11riti§h.Colunibia- fits; Tribunal's deciSibli that the d e Uca-
tiorial support to a child with dyslexia constituted discrimination on the basis of disability. We did no
subject the questions of how the tribunal interpreted disability, or the role of education, or how public
funds are dispersed, to separate standards'of review. Each of these components, is 

undoubtedly 
of

,central importance to the legal system, but each is also inextricably tied to the ultimate issue, narnel
whether discrimination took place, an issue at the core of a human rights tribunal's specialized
mandate.

171 And in Saskathewan (Human Rights 
Cominission 

v Whatcott, [2013] 1 S.C.R 467, where
this Court reviewed the Saskatchewan Human Rights Tribunal's  decision that certain flyers consti-
tuted discrimination based;on sexual orientation, a reasonableness standard was applied. Again,
did not excavate the decision to find and separately scrutinize aspects of the tribunal's discriminationw
analysis that -might be of central importance to the legal system,

172 All issues of discrimination are of central importance to the legal system, but they are
because of that very importance, issues legislatures across the country have assigned to specialized
tribunals with expertise in human rights, not to the generalist courts. Atomizing what is meant to be a.
holistic approach to determining whether discrimination has occurred, undermines an analysis that
A7equires careful scrutiny of all of the interconnected relevant factual and legal parts.

473 My fmal concern is a practical one. What do we tell reviewing courts to do when they
segment a tribunal decision and subject each segment to, different standards of review only to findthat
those reviews yield incompatible conclusions? How many components found to be reasonable or
correct will it take to trump those found to be unreasonable or incorrect? Can an overall finding of
reasonableness or correctness ever be justified if one of the components has been found to be un-
teasonable or incorrect? If we keep pulling on the various strands, we may eventually find that a
principled and sustainable foundation for reviewing tribunal decisions has disappeared. And then we
will have thrown out Dun.ymuk's baby with the bathwater.

Appeal allowed with costs.
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of the law -- Discrimination, what constitutes -- Grounds of discrimination -- Enumerated --
Analogous -- Appeal by former spouse of deceased worker from denial of survivor benefits dis-
missed -- Several years after appellant and worker divorced, worker died in workplace accident --
Up until worker's death, appellant received spousal support -- There was no infringement of s.
15(1) of Charter -- Distinction proposed by appellant, between current and former spouses, was
neither enumerated nor analogous ground under s. 15(1) of Charter -- Appellant did not incur dif-
ferential treatment as Workers' Compensation Act was not meant for divorced spouses.
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of survivor benefits dismissed -- Several years after appellant and worker divorced, worker died in

workplace accident -- Up until worker's death, appellant received spousal support -- There was no
infringement of s. 15(1) of Charter -- Distinction proposed by appellant, between current and for-

mer spouses, was neither enumerated nor analogous ground under s. 15(1) of Charter -- Appellant

did not incur differential treatment as Workers' Compensation Act was not meant for divorced

spouses.

Appeal by the former spouse of a deceased worker from the denial of survivor benefits. Several

years after the appellant and the worker divorced, the worker died in a workplace accident. Up until

the time of the worker's death, the appellant received spousal support under the corollary relief
judgment. The judgment also provided the appellant with a life insurance benefit, paid on the
worker's death. Following the worker's death, the appellant applied for survivor benefits under the
Workers' Compensation Act. Because the appellant and the worker had divorced and lived apart, the
hearing officer found that the appellant was neither a spouse or a member of the worker's family as

defined by the Act and he denied the application. The appellant appealed arguing that the survivor
benefit provisions of the Workers' Compensation Act discriminated against her on the basis of
marital status and therefore infringed s. 15(1) of the Charter. The Appeals Tribunal upheld the deci-

sion finding that the appellant was not entitled to survivor benefits because she was neither a spouse
nor a dependent of the deceased. It also found that the appellant neither incurred differential treat-

ment on an enumerated or an analogous ground, nor suffered discrimination under s. 15(1) of the
Charter. The appellant appealed on the constitutional point.

HELD: Appeal dismissed. There was no infringement of s. 15(1) of the Charter. The distinction
proposed by the appellant, between current and former spouses, was neither an enumerated nor an
analogous ground under s. 15(1) of the Charter. Furthermore, the appellant did not incur differential
treatment. The Workers' Compensation Act was not meant for divorced spouses. Instead, the provi-
sions left the matter to be handled by the law and practice of divorce.

Statutes, Regulations and Rules Cited:

Canada Pension Plan, R.S.C. 1985, c. C-8

Canadian Charter of Rights and Freedoms, 1982, R.S.
15(1)

Canadian Forces Superannuation Act, R.S.C. 1985, c.

Civil Code of Quebec, S.Q. 1991, c. 64

Civil Procedure Rules

Constitution Act, 1982, R.S.C. 1985, App. II, No. 44,

Divorce Act, R.S.C. 1985, c. 3 (2nd Supp.)

Workers' Compensation Act, S.N.S. 1994-95, c. 10, s.
s. 60(1), s. 60(1)(c), s. 60(3), s. 60(4), s. 256(1)

C. 1985, App. II, No. 44, Schedule B, s. 1, s.

C-17

Schedule B, s. 52(1)

2(1), s. 2(s), s. 2(ab), s. 2(ab)(ii), s. 59, s. 60,

Court Summary:

Charter of Rights and Freedoms -- s. 15(1) - workers' compensation.
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Ms. Muggah was divorced and in receipt of spousal support under her Corollary Relief Judgment.
Then her former spouse died from a workplace accident. Ms. Muggah claimed a survivor's benefit
under s. 60 of the Workers' Compensation Act, S.N.S. 1994-95, c. 10. The Workers' Compensation
Board's hearing officer, and then the Workers' Compensation Appeals Tribunal, denied her claim.
The reason was that the Act provided a survivor's benefit only to persons who, at the time of the
worker's death, were either married or in a common law relationship with the worker. Ms. Muggah
claimed that the Act discriminated against former spouses, that this was distinction based on "mari-
tal status", an analogous ground under s. 15(1) of the Charter of Rights, and that the provisions of
the Workers' Compensation Act offended the Charter. The Workers' Compensation Appeals Tribu-
nal held that there was no infringement of s. 15(1). Ms. Muggah appealed.

Issues: Do the provisions of the Workers' Compensation Act governing a survivor's benefit offend s.
15(1) of the Charter by discriminating on the basis of marital status?

Result: The Court of Appeal dismissed the appeal. The provisions of the Act did not draw a distinc-
tion based on the analogous ground of marital status, as that ground has been defined in the authori-
ties. Neither did the provisions discriminate, or offend the principles of substantive equality, by ex-
acerbating or perpetuating a disadvantage to former spouses, or to Ms. Muggah because she was a
former spouse.

[Note: This summary does not form part of the Court's judgment. Quotations must be from the
judgment, not this summary.]

Counsel:

Kenneth H. LeBlanc and David McCluskey, for the Appellant.

Roderick Rogers, Q.C. and Scott R. Campbell, for the Respondent Workers' Compensation Board
of Nova Scotia.

Edward A. Gores, Q.C. for the Respondent the Attorney General of Nova Scotia.

Alexander C.W. Macintosh for the Respondent the Workers' Compensation Appeals Tribunal.

Marid Industries Limited not appearing.

Held: Appeal dismissed, per reasons for judgment of J.E. Fichaud J.A.; D.P.S. Farrar and P.
Bryson JJ.A. concurring.

Reasons for judgment

1 J.E. FICHAUD J.A.:-- Ms. Muggah and Mr. Weichel divorced, then lived apart. Several
years later Mr. Weichel died from a workplace accident. Up to his death, Ms. Muggah had received
spousal support under their Corollary Relief Judgment. That judgment also provided Ms. Muggah
with a life insurance benefit, paid on Mr. Weichel's death. The Workers' Compensation Act provides
survivor benefits to someone who, at the time of a worker's death from a workplace accident, was
either the worker's dependent "spouse" (defined to include a common law spouse) or a dependent
"member of the [worker's] family". Ms. Muggah applied for survivor benefits under the Act. Be-
cause they had divorced and lived apart, Ms. Muggah was neither a "spouse" (married or at com-



Page 4

mon law) nor a "member of [Mr. Welchers] family", as those terms were defined by the Act. So the

Workers' Compensation Board's hearing officer denied her application.

2 Ms. Muggah submitted that these provisions of the Workers' Compensation Act discriminated

against her on the basis of marital status and infringed s. 15(1) of the Charter of Rights and Free-

doms. The Workers' Compensation Appeals Tribunal rejected her submission. The Tribunal held

that Ms. Muggah neither incurred differential treatment on an enumerated or analogous ground, nor

suffered discrimination under s. 15(1).

3 Ms. Muggah appeals the constitutional point to the Court of Appeal. Did the denial of a sur-

vivor benefit discriminate on the basis of the analogous ground of marital status within s. 15(1) of

the Charter?

...omitted...

Standard of Review

17 Section 256(1) of the Act permits an appeal to this Court "on any question as to the jurisdic-

tion of the Appeals Tribunal or on any question of law but on no question of fact".

18 This appeal is from an administrative tribunal. So the selection of the standard of review

follows Dunsmuir's protocol. The interpretation and application of the Act was considered by the

Tribunal's first decision, not appealed. Under s. 256(1), issues of fact are not appealable to this

Court. On this appeal from the Tribunal's second decision, the submissions address constitutional

issues of central importance to the legal system as a whole. Those issues attract a correctness stan-

dard of review. Dunsmuir v. New Brunswick, [2008] 1 S.C.R. 190, paras. 58 and 60; Smith v. Alli-

ance Pipeline Ltd., [2011] 1 S.C.R. 160, paras. 26 and 37.



6



Page 1

Indexed as:

Reference re: Upper Churchill Water Rights Reversion Act 1980
(Newfoundland)

IN THE MATTER OF a Reference to the Supreme Court of
Newfoundland, Court of Appeal pursuant to The Judicature Act,

R.S.N. 1970, Chapter 187, Section 6, as amended, respecting
The Upper Churchill Water Rights Reversion Act, S.N. 1980,

Chapter 40
Between

Churchill Falls (Labrador) Corporation Limited, Hydro-Quebec,
the Attorney General of Quebec, Royal Trust Co. and General

Trust of Canada, Appellants; and
The Attorney General of Newfoundland, Respondent; and
The Attorney General of Canada, the Attorney General of

British Columbia, the Attorney General for Saskatchewan and
the Attorney General of Manitoba, Interveners.

[1984] 1 S.C.R. 297

[1984] 1 R.C.S. 297

Para 64, 68 Paragraph numbers are unofficial

Supreme Court of Canada

File No.: 17064.

1982: September 28, 29, 30, October 1 / 1984: May 3.

Present: Laskin C.J.* and Ritchie, Dickson, Beetz, Estey,
McIntyre, Chouinard, Lamer and Wilson JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR NEWFOUNDLAND

* The Chief Justice took no part in the judgment.

Constitutional law -- Validity of provincial legislation -- Legislation providing for reversion to
province of ownership and control of certain water within the province -- Expropriation of company's
assets -- Whether legislation impairing status and essential powers of federally - incorporated
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company -- Whether legislation interfering with civil rights outside Province -- The Upper Churchill

Water Rights Reversion Act, 1980 (Nfld.). c. 40.

Evidence -- Constitutional law -- Validity of legislation -- Admissibility of extrinsic evidence.

Churchill Falls (Labrador) Corp., a federally-incorporated company, developed the hydro-electric

resources of Churchill Falls under a statutory lease granted by Newfoundland and provided for in The

Churchill Falls (Labrador) Corporation Limited (Lease) Act, 1961. In 1969, the company signed a

contract (the Power Contract) with Hydro-Quebec whereby it agreed to supply and Hydro-Quebec

agreed to purchase virtually all of the hydro-electric power produced at Churchill Falls for a term of

65 years. Delivery of power to Quebec began in 1971 and the whole development was completed by

1976. Since 1974, however, Newfoundland attempted unsuccessfully to recall more power than was

provided for in the Power Contract. In 1980, the Newfoundland Legislature enacted The Upper

Churchill Water Rights Reversion Act providing for the reversion to the province, free and clear of all

encumbrances and claims, of the rights to the use of the waters and the water power rights described

in the statutory lease. The Act also provided for the repeal of The Churchill Falls (Labrador) Cor-

poration Limited (Lease) Act, 1961, including the statutory lease, and for the expropriation of the

company's fixed assets used in the generation of electric power. The Act limited compensation to

creditors and shareholders. Newfoundland referred the matter to the Court of Appeal which held the

Act intra vires of the Newfoundland Legislature.

Held: The appeal should be allowed.

In constitutional cases, extrinsic evidence may be considered to ascertain not only the operation and

effect of the impugned legislation but also its true object and purpose as well. Here, The Upper

Churchill Water Rights Reversion Act is colourable legislation aimed at the Power Contract. The

extrinsic evidence, held admissible, showed that the pith and substance of the Act is to interfere with

the right of Hydro-Quebec under the Power Contract to receive an agreed amount of power at an

agreed price. This right to the delivery in Quebec of Churchill Falls power is situated outside the

Province of Newfoundland and is beyond the territorial competence of the Newfoundland Legisla-

ture.

Cases Cited

Reference re Residential Tenancies Act, 1979, [1981] 1 S.C.R. 714; Reference re Anti-Inflation Act,

[1976] 2 S.C.R. 373, applied; B.C. Power Corporation v. Attorney General of British Columbia

(1963), 44 W.W.R. 65, disapproved; Royal Bank of Canada v. The King, [1913] A.C. 283; Ladore v.

Bennett, [1939] A.C. 468; Ottawa Valley Power Co. v. Hydro-Electric Power Commission, [1937]

O.R. 265; Beauharnois Light, Heat and Power Co. v. Hydro-Electric Power Commission of Ontario,

[1937] O.R. 796; Credit-Foncier Franco-Canadien v. Ross, [1937] 3 D.L.R. 365; John Deere Plow

Co. v. Wharton, [1915] A.C. 330; Great West Saddlery Co. v. The King, [1921] 2 A.C. 91; Attor-

ney-General for Manitoba v. Attorney-General for Canada (the Manitoba Securities case), [1929]

A.C. 260; Lymburn v. Mayland, [1932] A.C. 318; Morgan v. Attorney General of Prince Edward

Island, [1976] 2 S.C.R. 349; Canadian Indemnity Co. v. Attorney-General of British Columbia,

[1977] 2 S.C.R. 504; Walter v. Attorney General of Alberta, [1969] S.C.R. 383; R. v. Arcadia Coal

Co., [1932] 1 W.W.R. 771; Abitibi Power and Paper Co. v. Montreal Trust Co., [1943] A.C. 536; Day
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v. Victoria, [1938] 4 D.L.R. 345; Central Canada Potash Co. v. Government of Saskatchewan, [1979]
1 S.C.R. 42, referred to.

APPEAL from a judgment of the Newfoundland Court of Appeal (1982), 134 D.L.R. (3d) 288, 36
Nfld. & P.E.I.R. 273, 101 A.P.R. 273, in the matter of a reference concerning the constitutional va-
lidity of The Upper Churchill Water Rights Reversion Act. Appeal allowed.

John Sopinka, Q.C., and Kathryn I. Chalmers, for the appellant Churchill Falls (Labrador) Corpora-
tion Limited.
T.G. Heintzman, Q.C., Jean-Paul Cardinal, Q.C., Michel Jette, and David I. Hamer, for the appellant
Hydro-Quebec.
Jean-K. Samson, Henri Brun and Odette Laverdiere, for the appellant the Attorney General of Que-
bec.
Clyde K. Wells, Q.C., and Robert O'Brien, Q.C., for the appellant Royal Trust Co.
Robert Wells, Q.C., and Randell Earle, for the appellant General Trust of Canada.
Leonard A. Martin, Q.C., O. Noel Clarke, Edward Hearn and David Orsborn, for the respondent.
T.B. Smith, Q.C., and P.K. Doody, for the intervener the Attorney General of Canada.
E.R.A. Edwards, for the intervener the Attorney General of British Columbia.
James C. MacPherson and George V. Peacock for the intervener the Attorney General for Sas-
katchewan.
Brian F. Squair, for the intervener the Attorney General of Manitoba.

Solicitor for the appellant Churchill Falls (Labrador) Corporation Limited: John Sopinka, Toronto.
Solicitors for the appellant Hydro-Quebec: Geoffrion, Prud'homme, Montreal.
Solicitors for the appellant the Attorney General of Quebec: Henri Brun, Jean-K. Samson et Odette
Laverdiere, Ste-Foy.
Solicitors for the appellant Royal Trust Co.: Wells and Company, St. John's.
Solicitors for the appellant General Trust of Canada: Wells, O'Dea, Halley, Earle, Shortall & Burke,
St. John's.
Solicitors for the respondent: Martin, Woolridge, Poole, Althouse & Clarke, Corner Brook.
Solicitor for the intervener the Attorney General of Canada: Roger Tasse, Ottawa.
Solicitor for the intervener the Attorney General of British Columbia: Richard H. Vogel, Victoria.
Solicitor for the intervener the Attorney General for Saskatchewan: Richard Gosse, Regina.
Solicitor for the intervener the Attorney General for Manitoba: Gordon E. Pilkey, Winnipeg.

The judgment of the Court was delivered by

McINTYRE J.:--

1. This appeal from a judgment of the Court of Appeal of Newfoundland arises from a reference
made by the Lieutenant Governor in Council of Newfoundland to that Court by Order in Council,
dated February 10, 1981, pursuant to s. 6(1) of The Judicature Act, R.S.N. 1970, c. 187. It concerns
the constitutional validity of The Upper Churchill Water Rights Reversion Act, 1980 (Nfld.), c. 40,
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hereinafter referred to as the Reversion Act. Nine questions were referred to the Court of Appeal and
by order of this Court, dated May 6, 1982,  the same questions were argued before us. The Reversion
Act has not yet been proclaimed but by agreement of all parties the appeal was argued on the basis
that it was in force. The nine questions are set out below:

1. Is section 4 of the Reversion Act ultra vires the Legislature in whole or in part, and
if so, in what particular or particulars and to what extent?

2. Insofar as section 4 of the Reversion Act is intra vires the Legislature to what
extent does it:

a) repeal The Churchill Falls Labrador Corporation (Lease) Act, 1961;
b) repeal the Statutory Lease as defined in section 2(d) of the Reversion Act;
c) determine the Statutory Lease as defined in section 2(d) of the Reversion Act as

contemplated by clause 6(a) of Part II of the Statutory Lease;
(d) cause the determination of the leases, described in paragraph 9 of the Statement of

Facts attached hereto as Appendix II ("the said Leases"), of Crown Lands au-
thorized and issued pursuant to clause 7 of Part III of the Statutory Lease by virtue
of the provisions of clause 7(2) of Part III of the Statutory Lease and the termina-
tion clauses contained in the said Leases or either or both of such clauses;

e) cause to be vested in Her Majesty in right of Newfoundland the improvements
made by the lessee on the Crown Lands described in the said Leases and leased
pursuant to clause 7 of Part III of the Statutory Lease by virtue of clause 6(a) of
Part II of the Statutory Lease or by virtue of the nature of the said Leases them-
selves or either or both of them.

3. Is section 5(1) of the Reversion Act ultra vires the Legislature in whole or in part,
and if so, in what particular or particulars and to what extent?

4. Insofar as section 5(1) of the Reversion Act is intra vires the Legislature to what
extent does it:

a) determine the Statutory Lease as defined in section 2(d) of the Reversion Act;
b) cause the determination of the said Leases of Crown Lands authorized and issued

pursuant to clause 7 of Part III of the Statutory Lease by virtue of the provisions of
clause 7(2) of Part III of the Statutory Lease and the termination clauses contained
in the said Leases or either or both of such clauses;

(c) cause to be vested in Her Majesty in right of Newfoundland the improvements
made by the lessee on the Crown Lands described in the said Leases and leased
pursuant to clause 7 of Part III of the Statutory Lease by virtue of clause 6(a) of
Part III of the Statutory Lease or by virtue of the nature of the said Leases them-
selves or either or both of them.

5. Is section 7(1) of the Reversion Act ultra vires the Legislature in whole or in part,
and if so, in what particular or particulars and to what extent?

6. Insofar as section 7(1) of the Reversion Act is intra vires the Legislature to what
extent does it:

a) determine the said Leases of Crown Lands authorized and issued pursuant to
clause 7 of Part III of the Statutory Lease;

b) cause to be vested in Her Majesty in right of Newfoundland the improvements
made by the lessee on the Crown Lands described in the said Leases and leased
pursuant to clause 7 of Part III of the Statutory Lease by virtue of clause 6(a) of



Page 5

Part II of the Statutory Lease or by virtue of the nature of the said Leases them-
selves or either or both of them.

7. Is section 8 of the Reversion Act ultra vires the Legislature in whole or in part and
if so, in what particular or particulars and to what extent?

8. Insofar as section 8 of the Reversion Act is intra vires the Legislature to what
extent does it:

a) vest in Her Majesty in right of Newfoundland the hydro-electric works (as defined
in section 2(c) of the Reversion Act) attached to the lands held under the said
Leases authorized and issued pursuant to clause 7 of Part III of the Statutory
Leases?

9. Is the Reversion Act ultra vires the Legislature in whole or in part and, if so, in
what particular or particulars and to what extent?

I

2. The vast hydro-electric potential of the waters of Labrador has long been recognized. It is,
however, only recently that steps towards its exploitation have been taken. In 1958 a company named
Hamilton Falls Power Corporation was incorporated by federal letters patent with the following ob-
jects:

1. To produce or otherwise acquire and to transmit and sell electricity.
2. To harness or otherwise make use of water for the purpose of producing

hydro-electric and hydraulic power and for any other purpose.

3. In the same year the new company acquired an option from Her Majesty the Queen in Right of
the Province of Newfoundland, at that time the owner of all water rights in Labrador, to develop the
water resources of the Hamilton River in Labrador. In 1960 the company exercised its option and
obligated itself to develop the hydroelectric resources of the Hamilton River. The river was renamed
the Churchill River and in 1965 the company name was changed to Churchill Falls (Labrador)
Corporation Limited (hereinafter referred to as CFLCo). The option having been exercised, the
Legislature of Newfoundland on March 13, 1961 enacted what is now The Churchill Falls (Labrador)
Corporation Limited (Lease) Act, 1961 (Nfld.), c. 51. This Act was amended in 1963-64, 1966-67,
1968, 1969, and 1970 and the Act, together with its amendments, will be referred to as the Lease Act.
The Lease Act authorized the Lieutenant Governor in Council to execute and deliver a lease to
CFLCo, the terms of which were to be substantially similar to the terms of a draft lease set out in the
schedule to the Act. This lease, called the Statutory Lease, was executed and delivered on May 16,
1961. It was specifically approved in the Lease Act. It granted to CFLCo full right to the exclusive use
of certain waters of the Churchill River and its watershed for the generation of hydro-electric power,
together with the right to transmit the power throughout the Province and to export it from the
Province. Other leases were also granted by Her Majesty the Queen in Right of Newfoundland to
CFLCo in 1968 covering lands and easements necessary for the Churchill Falls project, including
leases for the power site itself where the main generating facilities were built, as well as for roads,
transmission lines and an airport. These additional grants were referred to in argument as Crown
leases.

4. Until the early 1960's there were two obstacles that stood in the way of developing the water
resources of the Churchill River. The first was the problem of transmitting electricity over great
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distances from the source at Churchill Falls to the nearest market in southern Quebec and the United

States without undue loss of power. In the 1960's a feasible means was developed by engineers of

Quebec Hydro-Electric Commission (hereinafter referred to as Hydro-Quebec) using high voltage

transmission lines (over 700KV) to transmit electricity over long distances without a substantial loss

of power. The second obstacle in the way of Churchill Falls development was financial. In order to

finance the project CFLCo had to find a credit-worthy purchaser of its electricity, one that would

undertake to purchase electric power on a regular basis whether it was needed or not.

5. In 1963 discussions began between Hydro-Quebec and CFLCo regarding the development of

Churchill Falls and the transmission of power to Quebec. As a result of these discussions a Letter of

Intent was signed by the parties on October 31, 1966, whereby they expressed an intent to enter into a

contract which was to be called the Power Contract for the purchase of hydro-electric power by

Hydro-Quebec. The Letter of Intent recognized that the purchase of power by Hydro-Quebec was

essential to the feasibility of the project and that the Power Contract would have to meet the re-

quirements of lenders regarding the security for the repayment of debt. The Power Contract and the

performance of its various provisions were therefore essential to the completion of the project and

after completion it was of fundamental importance to its operation.

6. In order to finance the project CFLCo was required under the provisions of the Power Con-

tract to raise $700 million out of an estimated total cost in excess of $900 million. In addition to bank

loans of between $100 and $150 million, CFLCo borrowed $100 million by the issue of General

Mortgage Bonds, pursuant to a Deed of Trust of which General Trust of Canada was Trustee, known

as the General Mortgage Trust Deed, which was executed on September 1, 1968. It was amended by a

supplemental Trust Deed dated May 15, 1969. Pursuant to the Trust Deeds CFLCo assigned and

charged all its assets and rights under the Statutory Lease and the Crown leases to the Trustee. The

Lieutenant Governor in Council for the Province of Newfoundland consented to this assignment on

August 1, 1968.

7. The bulk of the financing came from the sale of First Mortgage Bonds. CFLCo borrowed $540

million on the security of Series A bonds and a further $50 million on the security of Series B bonds.

These funds came from lenders outside the Province of Newfoundland and largely from the United

States. The Royal Trust was constituted Trustee for the bondholders under a First Mortgage Trust

Deed entered into by Royal Trust and CFLCo on May 15, 1969. As security, CFLCo assigned all its

assets and rights under the Statutory Lease and Crown leases and all its rights under the Power

Contract. General Trust intervened in the Trust Deed as Trustee under the General Mortgage Trust

Deed, granting priority to the First Mortgage Bonds. Newfoundland also intervened in the Trust Deed

confirming its consent to the assignment by CFLCo of its assets to the Royal Trust, which consent had

been given on May 12,1969 by an agreement, known as the Financial Agreement, between the Royal

Trust, CFLCo, and the Province of Newfoundland. This agreement was made pursuant to and given

the force and effect of law by The Churchill Falls (Labrador) Corporation Limited (Financing) Act,

1969 (Nfld.), c. 76, (the Financing Act).

8. At the time of the hearing of this appeal, according to the statement of facts which forms part

of the record, there remained owing by CFLCo in respect of the above-described borrowings $98

million in General Mortgage Bonds $458,620,000 U.S. in Series A First Mortgage Bonds, and

$45,804,000 Cdn. in Series B Bonds.

9. It is against this background that the Power Contract between CFLCo and Hydro-Quebec was

signed on May 15, 1969. It is a lengthy and detailed document. Under the contract CFLCo agreed to
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supply and Hydro-Quebec agreed to purchase virtually all of the power produced at Churchill Falls
for a term of forty years, which was renewable at the option of Hydro-Quebec for a further term of
twenty-five years. The price to be paid for the electricity was to be based on the final capital cost of
the project. Provision was made for CFLCo to retain a fixed amount of power for us within Labrador
by its subsidiary Twin Falls Power Corporation. In addition CFLCo could recall on three years'
minimum notice up to 300 megawatts (MW) to meet the needs of the Province of Newfoundland.

10. The importance of the relationship between CFLCo and Hydro-Quebec to the success of the
Churchill Falls development is made evident by a reading of the Power Contract. Each party was to be
responsible for the construction of transmission lines on its side of the Quebec-Labrador boundary.
To ensure compatibility of the two systems, the contract provided that transmission lines and related
facilities were to be built according to Hydro-Quebec's specifications. Hydro-Quebec was given a
supervisory role over CFLCo with respect to maintenance of the development and also acquired the
right to operate the plant in the event of CFLCo's failure to do so. For its part Hydro-Quebec agreed to
make funds available for the completion of the project over and above the $700 million to be raised by
CFLCo in exchange for mortgage security. If CFLCo lacked the funds necessary to meet debt service
payments, Hydro-Quebec agreed to advance the necessary monies in exchange for debentures and
shares of CFLCo. The Quebec utility also agreed to pay the difference between six per cent and any
greater rate of interest payable by CFLCo on its obligations. Although Hydro-Quebec owns only 34.2
per cent of the issued shares of CFLCo (the remaining 65.8 per cent owned by Newfoundland and
Labrador Hydro, a Newfoundland Crown corporation), a voting trust arrangement provides that no
substantial changes in the financial or other obligations of CFLCo can be made without the consent of
75 per cent of the shareholders.

11. The Power Contract also provided that it would be governed and interpreted in accordance
with the laws of Quebec and that only the courts of Quebec would have jurisdiction to adjudicate
disputes under the Power Contract, subject to ordinary appeal rights and procedures.

12. The project was a success. CFLCo built the hydro-electric generating plant upon the leased
lands in Newfoundland. It has a generating capacity of approximately 5,225MW of power and is
capable of producing 34.5 billion kilowatt hours of energy per annum. The delivery of power to
Quebec began in 1971 and the whole development was completed on schedule by 1976. As early as
1974, however, problems had arisen. Newfoundland wanted more power for its own use. In January
of 1976 the President of Newfoundland and Labrador Hydro requested from Hydro-Quebec the recall
of 600MW of power. This request was not met and in May of 1976 another request, this time to the
Premier of Quebec, for 800MW was made. No diversion of power to Newfoundland resulted from
these requests. On August 6, 1976 the Government of Newfoundland adopted an Order in Council
calling upon CFLCo to supply 800MW to Newfoundland commencing on October 1, 1983. CFLCo
declined to comply with the Order in Council because of its commitment to Hydro-Quebec under the
Power Contract.

13. In September 1976, the Government of Newfoundland commenced an action in the New-
foundland Supreme Court for a declaration of entitlement to power under the Statutory Lease. This
action is still pending in the courts of Newfoundland. In June of 1977 Hydro-Quebec brought an
action in the Quebec courts seeking a declaration of its rights under the Power Contract. That action
too is still pending. On December 17, 1980 the Reversion Act received Royal Assent after passage in
the Legislature of Newfoundland and on February 10, 1981 the present Reference was presented to
the Newfoundland Court of Appeal.
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II

The purpose of the Reversion Act is expressed in s. 3 which reads as follows:

The purpose of this Act is to provide for the reversion to the province of unencumbered own-

ership and control in relation to certain water within the province.

14. The sections which follow make it clear that the water which is affected is that of the Churchill

River covered by the Statutory Lease. Section 4, which is the very heart of the Act, provides that the

Lease Act, including the Statutory Lease, is repealed and that all rights and interests arising under the

repealed statute and lease revest in Her Majesty in Right of the Province of Newfoundland free and

clear of all encumbrances or claims. Subsection 3 of s. 4 makes an exception in the case of Twin Falls

Power Corporation which is permitted to retain any interests, rights, and privileges acquired under the

Statutory Lease or any other lease or licence, save only that Her Majesty in Right of Newfoundland

will be substituted for CFLCo as lessor or licensor. Section 4 is reproduced hereunder:

4. (1) The Churchill Falls (Labrador) Corporation Limited (Lease) Act, 1961, including the

Statutory Lease, is repealed.

(2) For greater certainty and the avoidance of doubt, all rights, privileges, liberties and interests

that cease to be vested in, conferred on or accrued to any person by virtue of subsection (1) shall

revest in and be held by Her Majesty free and clear of any claim, encumbrance or other right of

any person as if that Act and Statutory Lease had had no effect in law.

(3) Notwithstanding subsections (1) and (2) or any other section of this Act, all rights, privi-

leges, liberties and interests vested in, conferred on or accruing to Twinco under the Statutory

Lease and any sublease or licence, as amended, executed pursuant thereto do not cease to vest,

confer or accrue and do not revest in Her Majesty but continue on and after the commencement

of this Act in all respects as though this Act had not been passed, except that in all respects and

for all purposes CFLCo is replaced as lessor or licensor to Twinco by Her Majesty.

(4) For the purpose of subsection (3) "Twinco" means Twine() as defined in paragraph (b) of

subsection (1) of clause 7 of Part IV of the Statutory Lease.

15. Sections 5, 6 and 7 merely make it clear that all rights and interests directly or indirectly

stemming from the Statutory Lease or any of the Crown leases revest in the Crown free and clear of

all claims and encumbrances. For greater certainty, s. 8 provides specifically that the hydro-electric

works of CFLCo vest in the Crown.

16. Section 9 deals with payment to secured creditors for all indebtedness which has arisen under

the Statutory Lease for the works done and created pursuant to its terms. Such payment is to be "both

in discharge of the indebtedness and as full and final compensation to persons holding those interests

for the revesting of rights, privileges, liberties and interests referred to in sections 4 to 8 in Her

Majesty". The section provides as well for the settlement of any dispute between a claimant and the

Lieutenant Governor in Council by way of an appeal to the Trial Division of the Supreme Court of

Newfoundland. Compensation is to include principal, interest accrued to the date of payment, and any
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premiums due as if the debt instruments were redeemed on the date of payment under subs. (1).
Section 9 is reproduced hereunder:

9. (1) Her Majesty shall pay, as set out in subsection (2), the amount of all indebtedness
secured by way of mortgage, lien, debenture or other encumbrance against the rights,
privileges, liberties or interests referred to in the Statutory Lease and other instruments
set forth subsection (1) of section 5 and section 6 or hydro-electric works held under a
Crown lease issued under clause 7 of Part III of the Statutory Lease both in discharge of
the indebtedness and as full and final compensation to persons holding those interests for
the revesting of rights, privileges, liberties and interests referred to in sections 4 to 8 in
Her Majesty.

(2) Her Majesty may pay the indebtedness in cash or in such manner as the Lieuten-
ant-Governor in Council may prescribe by regulation, but where payment is permitted by
a method other than cash the secured creditor may choose between cash or that other
method of payment.

(3) Payment provided for in subsection (1) shall be made after a claim has been estab-
lished to the satisfaction of the Lieutenant-Governor in Council and the claimant has
executed a release in the form prescribed by regulation.

(4) Where a claimant is not satisfied with the decision of the Lieutenant-Governor in
Council pursuant to subsection (3), the claimant may appeal to the Trial Division of the
Supreme Court of Newfoundland within ninety days of the making of the decision.

(5) The payment provided for in this section is substituted for the security referred to in
subsection (1) and, as against Her Majesty or any agent thereof, any claim to, or in re-
spect of, an encumbrance referred to subsection (1) becomes a claim for such payment
and shall no longer affect or be a charge upon the encumbered property.

(6) For the purpose of this section "indebtedness" includes

(a) the principal as of the date of payment,
(b) all interest as provided for in the debt instruments as may accrue to the date when

payment under subsection (1) is made, and
(c) premiums, if any, due as if the debt instruments were redeemed on the date when

payment under subsection (1) is made.

1 7. Section 10 provides for compensation to shareholders of CFLCo for any loss in value of their
shares resulting from the coming into force of the Reversion Act. In case of any dispute as to valua-
tion, the shareholder may appeal to the Trial Division of the Newfoundland Supreme Court. Section
11 provides for payments under the Act from the provincial Consolidated Revenue Fund. Section 10
bars any action arising from the coming into force of the Act other than for compensation as provided
in the Act. Sections 10, 11 and 12 are reproduced hereunder:
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10. (1) A shareholder of CFLCo has the right to elect to receive compensation from Her Maj-

esty for any reduction in the value of the common shares of CFLCo owned by that shareholder
that results from the coming into force of this Act.

(2) A shareholder who elects to receive compensation shall apply to and satisfy the Lieuten-
ant-Governor in Council of the amount by which his shares have been reduced in value.

(3) Compensation for the purposes of subsection (1) shall be calculated in accordance with
subsections (4) and (5).

(4) Subject to subsection (5), for the purpose of calculating the amount of the reduction in the
value of the CFLCo common shares the value of those shares immediately prior to the coming
into force of this Act shall be determined by the Lieutenant-Governor in Council, as if this Act

had not come into force, on a fair and equitable basis having regard to

(a) the projected income or losses of CFLCo over the remaining period of its con-
tractual commitments for the sale of its output of electrical energy;

(b) the net book value of such shares immediately prior to the coming into force of this
Act; and

(c) such other factors as he may, in his discretion, consider appropriate.

(5) For the avoidance of doubt and only for the purpose of this section, the value of the common
shares of CFLCo immediately prior to the coming into force this Act shall not, other than as set
out in subsection (4), be affected by any right or interest consequential to or contingent on the

holding of those common shares.

(6) A shareholder may appeal any decision of the Lieutenant-Governor in Council under this
section to the Trial Division of the Supreme Court of Newfoundland within ninety days of the

making of the decision.

11. Payment by Her Majesty under this Act and expenses incurred in the administration of this
Act shall be paid by the Minister of Finance out of the Consolidated Revenue Fund of the
province.
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12. No action or proceeding lies against any person including Her Majesty, and Minister, agent
or servant of Her Majesty or any company in which Her Majesty or an agent thereof has an
interest, for or in respect of

(a) the revesting in Her Majesty by virtue of this Act or the consequent divesting of
any person, of any right, privilege, liberty or other interest;

(b) the reversion to Her Majesty pursuant to this Act or otherwise of any fixtures,
structures, improvements or hydro-electric works of any person having any in-
terest extinguished by virtue of this Act;

(c) the breach, if any, of a leasehold or other covenant or undertaking of Her Majesty
to or in favour of any person including the provisions of any agreement entered
into by Her Majesty on prior to the date of the commencement of this Act;

(d) the breach, if any, by a person of a lease, assignment or covenant within the ju-
risdiction of the province, where such breach has been caused by reason of this
Act;

(e) injurious affection to the property, hydro-electric works or business of a person
caused by or resulting, in whole or in part, by reason of this Act;

mortgages, liens, judgments or encumbrances, or sums due to the holders thereof,
upon or held with respect to rights or interests referred to in sections 4 to 8;

the payment of compensation or interest thereon except to the extent provided by
this Act; or

(h) any other matter caused by, arising out of or incidental to the cessation of the rights
or benefits in relation thereto and the vesting of those rights and benefits in Her
Majesty as provided for in this Act.

18. Section 15 which came into force on the giving of Royal Assent provides for the making of the
Reference to the Court of Appeal, which is the subject of the present appeal, even though the rest of
the Act has not been proclaimed in force. It will be recalled, however, that the case is to be dealt with
as if the Act were already in force.

(f)

(g)

III

19. In this Court and apparently in the Court of Appeal, the arguments of counsel embraced the
constitutional validity of the Reversion Act as a whole, rather than dealing with it section by section
as contemplated by the nine questions referred to the Court.

20. The appellants challenged the constitutional validity of the Reversion Act on several grounds.
Though differently stated by the parties, these grounds may be summarized as follows:

1. The Act interferes with the status and capacity of a federally-incorporated
company.

2. The Act is legislation in relation to property and civil rights outside the Province
of Newfoundland.
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3. The Act is in relation to the regulation of interprovincial trade and commerce.

4. The Act is in relation to an interprovincial work or undertaking.

21. Not every appellant argued all of the grounds listed above, but each appellant in general terms

supported the admissibility of certain extrinsic evidence for the purpose of constitutional charac-

terization of the Reversion Act.

22. An additional argument was advanced by the appellant Royal Trust to the effect that, even if

the Reversion Act is constitutionally valid, it is ineffective to repeal the rights of secured creditors

under the Financial Agreement, the Financing Act, and the First Mortgage Trust Deed in which the

Province intervened. It was argued that these rights were specific and given legislative force and

could not be repealed by implication or by general legislation such as the Reversion Act. The ques-

tions referred to the Court of Appeal and to this Court concern the constitutional validity of the Re-

version Act and the effect of the Act on various statutes, leases and rights, should certain provisions

be intra vires. None of the questions refers to the argument advanced by the Royal Trust and most of

the parties to this appeal did not address the issue. I therefore do not consider it appropriate to deal

with this argument.

23. The respondent Attorney General of Newfoundland, supported by the Attorney General for

Saskatchewan and the Attorneys General of British Columbia and Manitoba, argued that the Statutory

Lease and the Lease Act were statutory rather than contractual instruments and therefore subject to

repeal by the Legislature of Newfoundland which had enacted them. Accordingly, all rights acquired

under the statutory instruments fell with the repeal of the enactments. Alternatively, it was contended

that the Reversion Act is valid legislation under subs. (5), (10), (13) and (16) of s. 92 of the Consti-

tution Act, 1867 and is not rendered invalid because of any incidental effects it may have on ex-

tra-provincial interests.

IV

24. In general, the same arguments were heard by the Newfoundland Court of Appeal as were

argued before this Court. By its judgment on March 5, 1982 the Court of Appeal held that the Re-

version Act was intra vires of the Legislature of Newfoundland. Morgan J.A., speaking for the court,

considered that the Act did more than merely repeal provincial legislation in that it expropriated the

assets of CFLCo thus raising a constitutional question. He said:

In our view, the Act in question does more than modify or repeal existing legislation. It also

purports to expropriate the fixed assets of CFLCo used in the generation of electric power while

expressly precluding that company from asserting any claim either for additional compensation

for the loss of its property or damages for breach of any of its leases. We must decide then,

whether the legislation is in respect of any of the classes of subjects enumerated in s. 92, and

assigned exclusively to the provinces and, if so, whether the subject matter of the Act also falls

within one of the classes of subjects in s. 91, as a result of which the legislative authority of the

Province is thereby overborne.

25. Citing the decision of this Court in Walter v. Attorney General of Alberta, [1969] S.C.R. 383,

Morgan J.A. expressed the view that a provincial legislature was fully competent to expropriate

property within its territorial limits and concluded: "There can thus be no question here that the Re-

version Act on its face is validly enacted legislation of the Newfoundland Legislature".
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26. In dealing with the argument regarding the infringement of extra-provincial civil rights, .the
court considered the admissibility and weight of certain extrinsic evidence tendered by Hy-
dro-Quebec in support of its argument. Morgan J.A. concluded, after considering recent judgments of
this Court, that the general rule of inadmissibility of extrinsic evidence to establish the real purpose
and intent of an enactment had not been relaxed. He expressed the view that, while such evidence
could be admitted to indicate the background against which the legislation was enacted, it could have
no weight in determining the real purpose and intent of the statute.

27. The court then held that the Reversion Act in pith and substance concerned civil rights within
the Province of Newfoundland and extra-provincial effects were collateral or incidental to its main
purpose. As to the question of the regulation of interprovincial trade and commerce, the Court of
Appeal held that the mere fact that the Reversion Act would have, an effect on interprovincial trade
did not infringe the federal power under s. 91(2) of the Constitution Act, 1867, since such an effect
was incidental to the main purpose of the Act. The court shortly disposed of the argument that the Act
sterilized a federally-incorporated company holding that the expropriation of CFLCo's assets did not
affect or impair the company's ability to continue to function. The Reversion Act was also held not to
be ultra vires because of interference with an interprovincial work or undertaking. Morgan J.A. noted
that the expropriated works and undertakings are situate wholly within the territorial limits of the
Province of Newfoundland, that there is no superseding federal legislation, and that the Act does not
purport to regulate the transmission line and its connection at the Quebec-Labrador boundary.

28. The Court of Appeal therefore concluded that the Reversion Act is wholly intra vires of the
Newfoundland Legislature and it answered in the affirmative questions 1, 3, 5, 7, and 9 of the Ref-
erence. The court declined to answer the remaining Reference questions. The main reason for doing
so is summarized in the following passage from the court's judgment:

It is undesirable for the Court to answer in the abstract questions that may involve consideration
of debatable fact and which may affect the rights of persons not represented before it.

V

29. As noted earlier, the case before us was argued on the basis of the constitutional validity of the
Reversion Act as a whole, rather than section by section as suggested by the Reference questions. I
propose to deal with the issues in the same way. Before dealing with the arguments raised by the
appellants regarding the division of legislative powers, it is convenient to deal with the argument of
counsel for the Attorney General of Newfoundland that the Reversion Act merely repeals provincial
legislation and legislative rights and that therefore, no constitutional issue arises. In my view, this
argument was dealt with adequately in the Court of Appeal and I have already quoted the words
employed by Morgan J.A. on that point. It is evident that the Reversion Act does much more than
simply repeal the Lease Act and it, therefore, raises the constitutional questions referred to by Morgan
J.A.

VI

30. On the hearing before the Court of Appeal Hydro-Quebec tendered as evidence the affidavit
of one of its senior counsel, Andre E. Gadbois,--it was included as an appendix to the factum of
Hydro-Quebec which set forth the circumstances surrounding the Churchill Falls power development
and the negotiations which led up to the execution of the Power Contract. Exhibits to the affidavit
dealt with various matters connected with the dealings between the parties, including correspondence
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regarding the Newfoundland request for the recapture of 800MW of power already committed in the
Power Contract for sale to Hydro-Quebec, copies of speeches and public declarations of
highly-placed officials in Newfoundland and members of the Newfoundland Legislature made both
in and out of the Legislative Assembly, copies of pleadings in the actions pending between the parties
in Newfoundland and Quebec, copies of interviews given by the Premier and other Newfoundland
cabinet ministers to the press, and a copy of an explanatory pamphlet sent by the Government of
Newfoundland to the bondholders under the First Mortgage Bonds and to Hydro-Quebec at the time
the Reversion Act was introduced in the Newfoundland Legislature. All of this evidence was tendered
on the question of the Newfoundland government's policy regarding the Power Contract.

31. The Court of Appeal reserved judgment as to the relevancy and weight of this material and
dealt with the question in the reasons of the court. Morgan J.A. said:

In our view, the extrinsic materials .sought to be introduced in the present case can have no
weight in determining the true purpose and intent of the Act. However, in so far as they provide
background against which the legislation was enacted, they may properly be considered.

32. Then after commenting that for the purpose of constitutional characterization of an Act evi-
dence of what was in the mind of the Legislature in enacting the legislation could be considered, he
said:

The factual background of the Reversion Act is a matter of public general knowledge and is
recited in a memorandum published by the Government of Newfoundland dated November 21,
1980 entitled "The Energy Priority of Nevvfoundland and Labrador", a copy of which was filed
with the Court.

and after referring to its contents, he said:

We cite this memorandum, not as evidence of the facts therein recited, but as an indication of
the materials the Government of Newfoundland had before them when promoting the statute
now in question.

33. The general exclusionary rule formerly considered to be applicable in dealing with the ad-
missibility of extrinsic evidence in constitutions cases has been set aside or at least greatly modified
and relaxed. Dickson J., speaking for the Court, in the Reference re Residential Tenancies Act, 1979,
[1981] 1 S.C.R. 714, at p. 722, said:

I think it can be taken from the conduct of the Anti Inflation Reference and the use of extrinsic
materials by the members of the Court in that case that the exclusionary rule expressed in obiter
by Rinfret C.J. in Reference Re Validity of Wartime Leasehold Regulations, [1950] S.C.R.
124, can no longer be taken as a correct statement of the law.

34. He continued by expressing the view that no inflexible rule governing the admission of ex-
trinsic evidence in constitutional references should be formulated and in this he was adopting the
view expressed by Laskin C.J., speaking for himself Judson, Spence, and Dickson JJ. in the Referenc
re Anti-Inflation Act, [1976] 2 S.C.R. 373, a p. 389:
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... no general principle of admissibility or inadmissibility can or ought to be propounded by this
Court, and ... the questions of resort to extrinsic evidence and what kind of extrinsic evidence
may be admitted must depend on the constitutional issues on which it is sought to adduce such
evidence.

35. By way of illustration of the different approaches that could be applied, depending on the
nature of the constitutional issue facing the Court, the Chief Justice went on, at pp. 389-90, to say that:

Taxing legislation provides, in my opinion, an apt illustration of the dangers of generalization
so far as extrinsic material is concerned. Since the provincial taxing power is a limited one,
namely a power to legislate in relation to "direct taxation within the Province in order to the
raising of a revenue for provincial purposes", the operation and effect of what is in form pro-
vincial taxing legislation are relevant matters on which extrinsic evidence may be helpful to
enable a Court to decide whether the legislation masks an impermissible purpose or object.

36. It will therefore be open to the Court in a proper case to receive and consider extrinsic evi-
dence on the operation and effect of the legislation. In view of the positions of the parties, particularly
the appellants' contention that the Reversion Act has extra-provincial effect, this is, in my opinion,
such a case.

37. I agree with the Court of Appeal in the present case that extrinsic evidence is admissible to
show the background against which the legislation was enacted. I also agree that such evidence is not
receivable as an aid to construction of the statute. However, I am also of the view that in constitutional
cases, particularly where there are allegations of colourability, extrinsic evidence may be considered
to ascertain not only the operation and effect of the impugned legislation but its true object and
purpose as well. This was also the view of Dickson J. in the Reference re Residential Tenancies Act,
1979, supra, at p. 721, where he said:

In my view a court may, in a proper case, require to be informed as to what the effect of the
legislation will be. The object or purpose of the Act in question may also call for consideration
though, generally speaking, speeches made in the Legislature at the time of enactment of the
measure are inadmissible as having little evidential weight.

38. This view is subject, of course, to the limitation suggested by Dickson J., at p. 723 of the same
case, that only evidence which is not inherently unreliable or offending against public policy should
be admissible:

A constitutional reference is not a barren exercise in statutory interpretation. What is involved
is an attempt to determine and give effect to the broad objectives and purpose of the Constitu-
tion, viewed as a "living tree", in the expressive words of Lord Sankey in Edwards and Others
v. Attorney-General for Canada and Others, [1930] A.C. 124. Material relevant to the issues
before the court, and not inherently unreliable or offending against public policy should be
admissible, subject to the proviso that such extrinsic materials are not available for the purpose
of aiding in statutory construction.

39. In applying the above principles, I would say that the speeches and public declarations by
prominent figures in the public and political life of Newfoundland on this question should not be
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received as evidence. They represent, no doubt, the considered views of the speakers at the time the

were made, but cannot be said to be expressions of the intent of the Legislative Assembly. Much of

the material tendered, concerning such matters as the Newfoundland demands for the recall of power,

the background of the negotiations leading up to the development of the Power Contract, and the

construction of the production facilities, I view as historical facts that were public knowledge in the

Province of Newfoundland and may be considered. I am also of the view that the government pam-

phlet entitled, "The Energy Priority of Newfoundland and Labrador", may be considered. The pur-

pose of this pamphlet, explained in the pamphlet itself, is to inform the financial community of the

Government's reasons for enacting the Reversion Act. It was published by the Government less than

one month before the Reversion Act was given Royal Assent, and actually includes a copy of the Act.

It is my opinion that this pamphlet comes within the categorization of material which are "not in-

herently unreliable or offending against public policy", to use the words of Dickson J. quoted above,

and are receivable as evidence of the intent and purpose of the Legislature of Newfoundland in en-

acting the Reversion Act.

VII

40. It was contended by the appellants that the Reversion Act was ultra vires of the Legislature of

Newfoundland, because it impaired the status and essential powers of a federally-incorporated

company. This argument was rejected in the Court of Appeal. It concluded that, while the Reversion

Act deprived CFLCo of most of its assets, it did not affect the essential corporate capacity of the

company. It was still at liberty to raise capital by the issue of shares and securities and could thus

effectively further its corporate objects and purposes. It went on. to conclude that the fact that the Act

was not a law of general application in Newfoundland--it affected only CFLCo--was not a factor in

deciding whether the Act was intra vires. The court held that it could be supported under the general

power of the Province to expropriate property and civil rights within the Province, saying:

If, as was held in the Great-West Saddlery Co. [ 2 A.C. 91], a federal company dealing only in

land is subject to provincial mortmain legislation it would, in our view, be equally subject to

provincial expropriation legislation which is the subject matter of the Reversion Act.

41. It then went on to conclude that any inadequacy in compensation did not restrict CFLCo in its

corporate capacity and that, while s. 12 of the Reversion Act deprives the company of any right to sue

in the courts of Newfoundland for compensation, it does not affect the company's general right to sue,

to contract, and to carry on its business within Newfoundland.

42. The appellants argued that the Act effectively sterilizes the Company by expropriating all its

operating assets. By limiting compensation to direct payment to creditors and shareholders, and ex-

cluding CFLCo, it deprives the Company of any means by which it could function and perform its

covenants under the Power Contract, in respect of which it remained liable. In addition, it was argued

that, since the objects and powers of the company are limited to hydro-electric power generation and

distribution, and in practical terms to the fulfilment of the project on the Upper Churchill River, the

Act strips CLFCo of its essential powers and capacity to function as a company. Reference was made

to B.C. Power Corporation v. Attorney General of British Columbia (1963), 44 W.W.R. 65

(B . C. S .C.).

43. The respondent Attorney General of Newfoundland supported the Court of Appeal's judgment

on this point and asserted that the Province had because of its general competence to legislate with

respect to property and civil rights within the Province, full power to pass the Reversion Act and to
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expropriate the assets of CFLCo. Such an expropriation, despite the fact that it deprives CFLCo of
virtually all its assets, does not impair the status or essential powers of the corporation.

44. Generally speaking, a federally-incorporated company carrying on business in a province is
bound to obey any of the provincial laws which ordinarily apply to it and the trade or business with
which it is concerned. In this respect it does not, by virtue of its corporate status, obtain any advantage
over a provincially-incorporated company or a natural person. Such a company will be liable to pay
taxes competently imposed under provincial legislation. It will be subject to ordinary licensing re-
quirements and regulations under valid provincial legislation, as would be natural persons. In short, it
will be subject to all competently enacted laws of general application in the Province. The one ex-
ception to this general application of provincial laws is described by Professor Hogg in his Consti-
tutional Law of Canada (1977), a p. 355, in this manner:

There is one important exception to the general principle that a company is obliged to obey any
valid law which is apt to apply to it. A province may not impair the "status and essential
powers" of a federally-incorporated company (hereinafter referred to as a federal company).
What this means is that if a province enacts a law which is within its legislative competence but
which would have the effect of impairing the status or essential powers of a federal company,
then the law will be field inapplicable to any federal company.

45. The following question therefore arises: Does the Reversion Act impair the status and essen-
tial powers of CFLCo?

46. There are many cases dealing with the subject. The starting point for consideration is gener-
ally taken to be John Deere Plow Co. v. Wharton, [1915] A.C. 330; and Great West Saddlery Co. v
The King, [1921] 2 A.C. 91. It is not necessary here to go into detail regarding the cases, but in John
Deere Plow Co. a provincial enactment (the Companies Act of British Columbia) which provided for
the licensing of federal companies under the Act as a condition of carrying on business in the Prov-
ince or of maintaining proceedings in the courts was held ultra vires. In the Great West Saddlery Co.
case the Mortmain and Charitable Uses Act of Ontario, which required the federally-incorporated
company--and all other companies-- to have a provincial licence as a condition of their right to hold
land, was held to be intra vires as being a law of general application. The Privy Council noted that a
Dominion company acquired no more favourable position than any other corporation when it sought
to own land within a province.

47. In Attorney-General for Manitoba v. Attorney-General for Canada (the Manitoba Securities
case), [1929] A.C. 260, it was held by the Judicial Committee of the Privy Council that a provincial
enactment prohibiting the sale of shares by any company, provincial or federal, except on terms
provided in the Act and with the consent of a provincial commissioner was ultra vires in that it struck
at the basic capacity of the federal company to create its corporate being by raising capital. In
Lymburn v. Mayland, [1932] A.C. 318, the Security Frauds Prevention Act, 1930 of Alberta required
registration of anyone, including a company, trading in securities. The Judicial Committee held the
Act intra vires and distinguished the Manitoba Securities case, saying at pp. 324-25, after deciding
that the principle enunciated in John Deere Plow and the Great West Saddlery cases was not appli-
cable to the Security Frauds Prevention Act:

A Dominion company constituted with powers to carry on a particular business is subject to the
competent legislation of the Province as to that business and may find its special activities



Page 18

completely paralysed, as by legislation against drink traffic or by the laws as to holding land. If

it is formed to trade in securities there appears no reason why it should not be subject to the

competent laws of the Province as to the business of all persons who trade in securities. As to

the issue of capital there is no complete prohibition, as in the Manitoba case in 1929; and no

reason to suppose that any honest company would have any difficulty in finding registered

persons in the Province through whom it could lawfully issue its capital. There is no material

upon which their Lordships could find that the functions and activities of a company were

sterilized or its status and essential capacities impaired in a substantial degree.

48. In Morgan v. Attorney-General of Prince Edward Island, [1976] 2 S.C.R. 349, a case which

did not involve a question of sterilization of a federal company by provincial legislation, Laskin C.J

made the following observation, at pp. 364-65, which is relevant to the issue before us:

The issue here is not unlike that which has governed the determination of the validity of pro-

vincial legislation embracing federally-incorporated companies. The case law, dependent so

largely on the judicial appraisal of the thrust of the particular legislation, has established, in my

view, that federally-incorporated companies are not constitutionally entitled, by virtue of their

federal incorporation, to any advantage, as against provincial regulatory legislation, over pro-

vincial corporations or over extra-provincial or foreign corporations, so long as their capacity

to establish themselves as viable corporate entities (beyond the mere fact of their incorpora-

tion), as by raising capital through issue of shares and debentures, not precluded by the pro-

vincial legislation. Beyond this, they are subject to competent provincial regulations in respect

of businesses or activities which fall within provincial legislative power.

49. In Canadian Indemnity Co. v. Attorney-General of British Columbia, [1977] 2 S.C.R. 504,

this Court dealt with a case where the appellant, a company engaged in the business of writing

automobile insurance, was refused a licence for the conduct of its business in the year 1974, because

the provincial government had introduced a statutory scheme of compulsory government insurance

which excluded private insurers. It was argued inter alia that the legislation creating the plan was ultra

vires of the Province as legislation in relation to and directed at the status and capacity of federal

company. The legislation was held to be intra vires of the provincial legislature. Maitland J., writing

for this Court, reviewed the relevant authorities and quoted a lengthy passage from the judgment of

Aikens J. at trial in the Supreme Court of British Columbia. The passage quoted includes, at p. 518

([1977] 2 S.C.R.), the words of McGillivray J.A., speaking for the Appellate Division of the Alberta

Supreme Court in R. v. Arcadia Coal Co., [1932] 1 W.W.R. 771 at pp. 784-85, where he said:

The distinction between enactments affecting Dominion companies that are of general appli-

cation and those that may be termed company law is simply this: In the former case there is no

attempt to interfere with powers validly granted to the company by the Dominion nor with the

status of the company as such. The circumstance that the company consistently with the general

laws of the province may not exercise those powers does not destroy or impair the powers. In

the latter case the enactment prohibits or imposes conditions upon the exercise of the powers of

Dominion companies as such. In short it is aimed at and affects Dominion company powers as

distinguished from being aimed at and affecting a trade or business in the province which

Dominion companies may happen to be engaged in in common with provincial companies and

natural persons.
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50. Martland J. then went on to say that he approved of the passage quoted from the trial judgment
and he observed that it accorded with the words of Laskin C.J. in the Morgan case which have already
been reproduced above.

51. There are, of course, many other authorities which have dealt with this question. Many are
referred to and discussed in the cases cited above. I do not consider that more extensive reference to
them is necessary here, because the governing principle in this matter emerges from the cases already
cited. The authorities make it clear that it is not competent for a provincial legislature to legislate to
impair or destroy the essential status and capacities of a federal company. However, a federal com-
pany carrying on business within a province is subject to all laws of general application in the
province and as well is subject to all laws of particular application to the business, trade, or function
with which the federal company is concerned, and the federal company does not acquire any favoured
position in relation to other companies or to natural persons or obtain any peculiar advantages by
reason only of its federal incorporation. Provincial legislation may license and regulate the activities
of federal companies within the field of provincial competence and may impose sanctions for the
enforcement of its regulations, but such sanctions may not be such as to strike at the essential ca-
pacities and status of a federal company. In exercising its legislative powers, however, the provincial
legislature may not venture into the field of company law in respect of the federal company. It may
not legislate so as to affect the corporate structure of the federal entity or so as to render the federal
company incapable of creating its corporate being and exercising its essential corporate powers as a
company. I now turn to a consideration of the facts in the present case.

52. The Reversion Act on its face does nothing more than expropriate for all practical purposes all
of the assets of CFLCo and make certain provisions regarding compensation to shareholders and
creditors but no compensation to the Company. While the result of the Act would be to deprive
CFLCo of the business it formerly conducted, in my view it cannot be said that the corporate being of
CFLCo would be affected. It would still be a corporation in being and its essential structure would
remain unchanged. It seems perfectly clear that if the Reversion Act applied to a provin-
cially-incorporated company no challenge could be maintained as to its constitutionality on this
branch of the argument. Can it be said then that the mere fact of federal incorporation clothes CFLCo
with any immunity from expropriation under valid provincial law not possessed by a provincial
company or for that matter a natural person? In addressing this question the Court of Appeal quoted
from Abitibi Power and Paper Co. v. Montreal Trust Co., [1943] A.C. 536 at p. 548:

There appears to be no authority, and no reason for the opinion, that legislation in respect of
property and civil rights must be general in character and not aimed at a particular right. Such a
restriction would appear to eliminate the possibility of special legislation aimed at transferring
a particular right or property from private hands to a public authority for public purposes. The
legislature is supreme in these matters, and its actions must be assumed to be taken with due
regard for justice and good conscience. They are not, in any case, subject to control by the
courts.

53. A federal company is entitled to establish itself as a corporation in a province and for this
purpose it is entitled to raise capital and to create its corporate being without interference from pro-
vincial legislation. Having done so, however, it is in no better position with respect to the conduct or
continuation of its business than a provincial company or natural person. As has been pointed out in a
"Note on the Favoured Position of the Dominion Company Under the B.C. Power Case", in Laskin's
Canadian Constitutional Law, 4th ed., 1975, p. 559, at p. 561:
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If, as has been held, a federal company dealing only in land is subject to provincial mortmain

legislation, it would be equally subject to provincial expropriation legislation. And why would

a federal company dealing in shares of provincial companies or in the shares of only one pro-

vincial company be in any different position?

It is difficult to conceive how ownership of all the shares of a provincial company as a federal

company's choice of business can go to the matter of its incorporation. The argument of "im-

pairment of the status and capacities of a federal company in a substantial degree" cannot go

beyond protection of the federal company's right to become launched as a corporation by

raising capital. Does a federal company by limiting itself to one line of business within pro-

vincial competence obtain a constitutional right to be left alone in its ownership, thus enjoying

an advantage not open to a natural person?

54. On the authorities already discussed, the question posed in the Note requires a negative an-

swer. It will be evident from what I have said that I do not regard B.C. Power Corporation v. The

Attorney General of British Columbia as authoritative on this point. It is not, in my view, in accor-

dance with the governing authorities.

55. In the case at bar the Legislature of Newfoundland in passing the Reversion Act effectively

transferred the assets of CFLCo from private ownership to ownership by the Government. CFLCo is

left with its corporate structure intact and with the capability to raise new capital and issue shares. It is

my opinion that, whatever attacks may be made on the validity of the Reversion Act under other

heads of argument raised in this case, the Legislature in passing the Reversion Act did not contravene

the constitutional strictures against interference with the essential status and powers of a feder-

ally-incorporated company.

VIII

56. One of the principal attacks made against the Reversion Act was that the Act interferes with

civil rights existing outside the Province of Newfoundland. While no quarrel was made with the

proposition that the Legislature of Newfoundland is fully competent to expropriate property within its

boundaries, it was argued that when the exercise of expropriation powers derogates from civil rights

outside the Province the enactment is ultra vires. On this point the appellants contended that the ex-

trinsic evidence, which has already been discussed, is particularly relevant to show the purpose of the

Reversion Act and to show how and where its operation would be effective. It was contended that,

while all that would be taken under the Act is physically situated within the Province of Newfound-

land, the effect of the Act would be to destroy lawfully acquired civil rights outside the Province.

57. The Attorney General of Newfoundland contended that the Reversion Act applies only to the

Lease Act, the Statutory Lease, and the assets of CFLCo. A11 of the rights and property to which the

Act applies are situated within the Province of Newfoundland. Any effect on rights outside the ter-

ritorial limits of the Province are therefore irrelevant as being merely consequential. Newfoundland

argued that the "pith and substance" test employed in division of powers cases has no application to

the determination of the territoriality issue.

58. The appellants argued, firstly, that any provincial legislation that has extraterritorial effect is

ultra vires. Alternatively, it was argued that the true purpose and intent of the legislation, its pith and

substance, governs in the issue of territorial limitation just as it does in other constitutional cases
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involving division of powers. The appellants contended that the Revision Act is aimed at the de-
struction of the rights of Hydro-Quebec under the Power Contract, rights situate outside Newfound-
land. Consequently, the Act is beyond the legislative competence of the Province.

59. The territorial limitation on provincial legislative competence is contained in the Constitution
Act, 1867. The opening words of s. 92 are: "In each Province ...". Subsection (13) of s. 92 gives the
Provinces exclusive legislative authority over "Property and Civil Rights in the Province" (emphasis
added), and subs. (16), similarly, is confined to matters of a purely local or private nature in the
Province. There is, however, some disagreement in the case authorities as to the test which should be
applied in determining the constitutional validity of a provincial statute that has extraterritorial ef-
fects.

60. The appellants relied heavily on the case of Royal Bank of Canada v. The King, [1913] A.C.
283, and the cases, which followed it, including Ottawa Valley Power Co. v. Hydro-Electric Power
Commission, [1937] O.R. 265 (C.A.); Beauharnois Light, Heat and Power Co. v. Hydro-Electric
Power Commission of Ontario, [1937] O.R. 796 (C.A.); and Credit-Foncier Franco-Canadien v.
Ross, [1937] 3 D.L.R. 365 (Alta. C.A.). These cases have been considered to be strong authority for
the proposition that a provincial legislature may not validly legislate in derogation of extra-provincial
rights. In the Royal Bank case the proceeds of a bond issue made by a railway company were held by
the appellant Bank. The railway company had made default in the payment of interest and in the
construction of the railway line, and the Alberta government, which had guaranteed the bonds, en-
acted a statute ratifying the guarantee and requiring payment of the money from the Bank into the
General Revenue Fund of the Province. It was not entirely clear from the report whether the funds
were held by the Bank in an account in Montreal or in an account in Alberta, but the judgment seems
to proceed on the basis that the monies were, in fact, held in Montreal. The Bank refused to pay on the
ground that the right to the money upon default of the railway company revested in the bondholders
and this right was a right outside Alberta. The statute was held by the Judicial Committee of the Privy
Council to be ultra vires upon that ground.

61. In the Ottawa Valley Power case, on facts somewhat similar to those at bar, contracts were
made between the Hydro-Electric Power Commission of Ontario and Ottawa Valley Power Com-
pany, a Quebec company distributing power in Quebec. An Ontario Act which declared the contracts
"to be and always to have been illegal, void, and unenforceable as against The Hydro-Electric Power
Commission of Ontario" was held to be ultra vires in the Court of Appeal of Ontario as being legis-
lation in derogation of extra-provincial rights. In the Beauharnois case a similar result was reached on
similar facts, and in the Credit-Foncier case the Appellate Division of the Supreme Court of Alberta
held that an Act affecting interest payable on certain debts, owing by residents of Alberta to creditors
outside of Alberta, was ultra vires as derogating from extra-provincial civil rights.

62. It has been said that the courts in these cases did not differentiate, at least expressly, between
statutes which are directed at extra-provincial rights and statutes which only incidentally affect those
rights. See, for example, the words of Viscount Haldane, at p. 298 of the Royal Bank case:

In the opinion of their Lordships the effect of the statute of 1910, if validly enacted, would have
been to preclude the bank from fulfilling its legal obligation to return their money to the
bondholders, whose right to this return was a civil right which had arisen, and remained en-
forceable outside the province. The statute was on this ground beyond the powers of the Leg-
islature of Alberta, inasmuch as what was sought to be enacted was neither confined to property
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and civil rights within the province nor directed solely to matters of merely local or private

nature within it.

(Emphasis added.)

63. There is other authority which is frequently referred to on this question and it was heavily

relied on in argument by Newfoundland. The leading case is Ladore v. Bennett, [1939] A.C. 468. This

case concerned provincial legislation which amalgamated certain municipalities in Ontario into the

City of Windsor. In the process of this amalgamation the securities for the debts of the various

component municipalities were replaced by new bonds issued by the new City of Windsor with

modifications in interest rates and other terms of the indebtedness. There was no question that the

rights of many municipal creditors situate outside of Ontario were affected and, in some degree at

least, derogated from. Lord Atkin held that the pith and substance of the Acts was in relation to mu-

nicipal institutions within the Province and that, in addition, as far as they affected public utility

commissions, they were justified as having been passed in relation to local works and undertakings

under s. 92(10) of the British North America Act. He rejected the argument of colourability with these

words, at p. 482:

It was suggested in argument that the impugned provisions should be declared invalid because

they sought to do indirectly what could not be done directly--namely, to facilitate repudiation

by Provincial municipalities of obligations incurred outside the Province. It is unnecessary to

repeat what has been said many times by the Courts in Canada and by the Board, that the Courts

will be careful to detect and invalidate any actual violation of constitutional restrictions under

pretence of keeping with the statutory field. A colourable device will not avail. But in the

present case nothing has emerged even to suggest that the Legislature of Ontario at the re-

spective dates had any purpose in view other than to legislate in times of difficulty in relation to

the class of subject which was its special care--namely, municipal institutions.

64. He went on to reject the argument that the legislation was ultra vires as being in derogation of

extra-provincial rights by saying, at pp. 482-83:

... and though they affect rights outside the Province they only so affect them collaterally,

as a necessary incident to their lawful powers of good government within the Province.

65. The British Columbia Court of Appeal reached a similar result a year earlier in the case of Day

v. Victoria, [1938] 4 D.L.R. 345, and in so doing followed the decision of the Ontario Court of Appeal

in Ladore v. Bennett, supra, which was later affirmed by the Judicial Committee of the Privy Council.

66. It will be seen that there is an apparent conflict between the Royal Bank line of cases and

Ladore v. Bennett. In Royal Bank the view expressed by Viscount Haldane (see quotation from p.

298, supra) would appear to be that any provincial enactment not wholly confined in its effect to the

Province would on that account be ultra vires. The same reasoning appears to have been applied in

Ottawa Valley and Beauharnois as well as in Credit-Foncier. These cases have been criticized as

adopting too narrow a view of the territorial limitation on provincial legislative competence. Pro-

fessor Hogg in his work, Constitutional Law of Canada, supra, said at pp. 209-10:

The general rule of constitutional law is that a law is classified by its pith and substance, and

incidental effects on subjects outside jurisdiction are not relevant to constitutionality. No one
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would quarrel with the proposition that a provincial statute whose pith and substance is the
destruction or modification of rights outside the province must be unconstitutional. But where
the cases go wrong, as it seems to me, is in refusing to recognize that a statute whose pith and
substance is a matter inside the province may incidentally destroy or modify rights outside the
province.

67. The clash between Royal Bank and Ladore v. Bennett is thus clearly illustrated in the above
quotation. The factual basis for the Royal Bank case is not entirely clear from the report. It must be
assumed, however, that there was at least an implied finding that the pith and substance of the Act in
question was in relation to extra-provincial rights if it is to be accepted today as authority. It should be
noted that the other cases referred to above which followed Royal Bank were all decided before
Ladore v. Bennett, which case in my view states the law correctly.

68. Where the pith and substance of the provincial enactment is in relation to matters which fall
within the field of provincial legislative competence, incidental or consequential effects on ex-
tra-provincial rights will not render the enactment ultra wires. Where, however, the pith and substance
of the provincial enactment is the derogation from or elimination of extra-provincial rights then, even
if it is cloaked in the proper constitutional form, it will be ultra vires. A colourable attempt to preserve
the appearance of constitutionality in order to conceal an unconstitutional objective will not save the
legislation. I refer to the words of Lord Atkin quoted above that "a colourable device will not avail".

69. The appellants argued that the Reversion Act is colourable legislation aimed at the Power
Contract. In support of this argument reference was made to the extrinsic evidence which has already
been mentioned. That part of the evidence which I have held to be reliable and therefore admissible
indicates the true purpose and intent of the Act. Newfoundland attempted to recall more power than
was provided for in the Power Contract, first by a request to Hydro-Quebec and then to the Quebec
Premier. These attempts failed. A demand to CFLCo by Order in Council was also refused. A whole
section of the government pamphlet, "The Energy Priority of Newfoundland and Labrador", deals
with the price paid by Hydro-Quebec for Churchill Falls power under the Power Contract and the
benefits realized by Hydro-Quebec from its investment. The section concludes:

The foregoing financial estimates have been included here to illustrate the harsh inequity cre-
ated by the Power Contract since 1972. This inequity will:clearly magnify to unconscionable
proportions and amounts over the remaining 61 years of the Power Contract. It is this very
Power Contract which Hydro-Quebec is using to deny Newfoundland's right to access 800 MW
of Churchill Falls power at this time. The increasing inequity of the Power Contract adds im-
petus to the Government's determination to reach a resolution to its right of access. Such access
would only begin to reduce the inequity and to move towards a fair and equitable utilization of
the Churchill Falls resource.

70. Another section is entitled, "Newfoundland's Case for Fairness and Equity", and outlines
Newfoundland's attempt to renegotiate the Power Contract in terms of both price and Newfoundland's
access to Churchill Falls power. Even the Reversion Act itself provides for compensation to share-
holders and creditors directly, rather than the CFLCo, thus depriving the company of any assets upon
which recovery by Hydro-Quebec for breach of the Power Contract could be effected. As soon as the
Reversion Act came into force, Hydro-Quebec's right to receive power according to the terms of the
Power Contract would be effectively destroyed. Even if the flow of electricity to Quebec continued at
the same rate and for the same price after the coming into force of the Act, it would then be in the form
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of a privilege rather than an enforceable right. A11 of this, in my opinion, points to one conclusion: the

Reversion Act is a colourable attempt to interfere with the Power Contract and thus to derogate from

the rights of Hydro-Quebec to receive an agreed amount of power at an agreed price.

71. It was also argued by the appellants that the Reversion Act is ultra vires in that it affects the

rights of secured creditors outside the Province. In my opinion, there is nothing in the Act itself nor in

the extrinsic evidence to indicate that the Act is aimed at the rights of secured creditors. Any effect on

these rights would be of an incidental nature and, in accordance with the principle of Ladore v.

Bennett discussed above, would not of itself be grounds for declaring the Act ultra vires.

72. A finding that the Reversion Act is aimed at the rights of Hydro-Quebec under the Power

Contract would render the Act ultra vires only if the rights so attacked are situate in Quebec beyond

the jurisdiction of the Legislature of Newfoundland. Little argument was advanced on this issue and

the case seemed to proceed on the general assumption that the rights of Hydro-Quebec were situate in

Quebec. The fact, of course, is that Hydro-Quebec has the right under the Power Contract to receive

delivery in Quebec of hydro-electric power and thereafter to dispose of it for use in Quebec or

elsewhere as it may choose. If these facts are not sufficient for the purpose of the constitutional

characterization of the Reversion Act, it may be noted in any event that ordinarily the rule is that

rights under contracts are situate in the province or country where the action may be brought: see

Castel, Canadian Conflict of Laws (1977), vol. 2, p. 347, and Dicey & Morris, The Conflict of Laws,

vol. 2, 10th ed., 1980, p. 533, and cases cited therewith. It will be recalled that the Power Contract

provided that the courts of Quebec would have jurisdiction to adjudicate disputes arising under it and

it is, therefore, the Province of Quebec where enforcement of the contract may be ordered and where

the intangible rights arising under the contract are situate.

73. It was argued by the Attorney General of Newfoundland that control over the power generated

at Churchill Falls is essential for the effective management by Newfoundland of its water resources

and to meet the energy needs of the Province. However, it is not for this Court to consider the de-

sirability of legislation from a social or economic perspective where a constitutional issue is raised.

As Laskin C.J. said in Central Canada Potash Co. v. Government of Saskatchewan, [1979] 1 S.C.R.

42 at p. 76:

Where governments in good faith, as in this case, invoke authority to realize desirable eco-

nomic policies, they must know that they have no open-ended means of achieving their goals

when there are constitutional limitations on the legislative power under which they purport to

act. They are entitled to expect that the Courts, and especially this Court, will approach the task

of appraisal of the constitutionality of social and economic programmes with sympathy and

regard for the serious consequences of holding them ultra vires. Yet, if the appraisal results in a

clash with the Constitution, it is the latter which must govern. That is the situation here.

74. It is also the situation in the present case, and it follows that the Reversion Act is ultra vires.

IX

75. In view of the conclusion I have reached on the issue of extra-provincial civil rights, I do not

consider it necessary to deal with the other arguments advanced by the appellants regarding the

regulation of interprovincial trade and commerce and interference with an interprovincial work or

undertaking.
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X

76. In conclusion, having found that the pith and substance of the Reversion Act is to interfere

with the rights of Hydro-Quebec outside the territorial jurisdiction of Newfoundland, it is my opinion

that the Act, taken as a whole, is ultra vires of the Legislature of Newfoundland. Question 9 of the

Reference must be answered accordingly. It therefore becomes unnecessary to answer the other eight

questions.

77. I would allow the appeal. The appellants, Churchill Falls (Labrador) Corporation Limited,

Hydro-Quebec, Royal Trust Co. and General Trust of Canada, are entitled to their costs throughout.

There will be no costs by or to the Attorneys General.

Appeal allowed with costs.
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JUDGMENT

1 The Human Rights Tribunal (hereinafter, the "Tribunal") is seized of an application introduc-
tive of suit, filed by Alain Sirnoneau and the Mouvement laYque quebecois, alleging that the defen-
dants, Ville de Saguenay and its mayor, Jean Tremblay, interfere in a discriminatory manner, on the
ground of religion, in the freedom of conscience and religion of Mr. Simoneau, a non-believer, by
beginning the sittings of the municipal council's public meetings with the reciting of a prayer, by
exhibiting of a crucifix and a Sacred Heart statue in the rooms where the meetings take place and by
adopting Reglement numero VS-R-2008-40 ayant pour objet de modifier le reglement numero
VS-2002-39 interieur du Conseil de la Ville de Saguenay (bylaw VS-R-2008-40 to amend internal
bylaw VS-2002-39 of the council of Ville de Saguenay), authorizing the chair of the municipal
council to recite the prayer upon entering the chamber for a public sitting of the council, contrary to
sections 3, 10, 11, 13, 15 and 44 of the Charter of human rights and freedoms' (hereinafter, the
"Charter").

2 The plaintiffs also allege that, in so doing, Ville de Saguenay and its mayor, Jean Tremblay,
interfere in a discriminatory manner with Mr. Simoneau's right to respect for his dignity, contrary to
sections 4 and 10 of the Charter.

3 Accordingly, Alain Simoneau and the Mouvement laique quebecois ask the Tribunal to, in
particular:

[TRANSLATION]

DECLARE bylaw VS-R-2008-40 INOPERATIVE AND INVALID because it is dis-
criminatory toward the plaintiff Alain Simoneau;

ORDER the defendant Ville de Saguenay, the members of its municipal council, its of-
ficers and employees, and the defendant Jean Tremblay to cease the practice of reciting a
prayer in the municipal council chamber;

ORDER Ville de Saguenay to remove from each of the rooms where the municipal
council holds public meetings all religious symbols, including the Sacred Heart statue
and the crucifix;

ORDER the defendant Ville de Saguenay and the defendant Jean Tremblay to solidarily
pay the plaintiff Alain Simoneau moral and punitive damages in the amount of $50000;

ISSUE any other order deemed appropriate;

THE WHOLE with interest at the legal rate plus the additional indemnity provided for in
article 1619 of the Civil Code of Quebec from the filing of the plaintiffs' complaint before
the Commission des droits de la personne et des droits de la jeunesse on March 28, 2007,
with court costs and extrajudicial costs in the amount of $100000.

4 The defendants contended in their factum that the reading of the prayer before Ville de Sa-
guenay council meetings and the presence of a crucifix or a Sacred Heart statue in the rooms where
the meetings take place interfere, in the present context, with none of the plaintiff Alain Simoneau's



Charter-protected rights and freedoms and that, even if they did, the interference would be minimal,

trivial and insubstantial.

5 The defendants accordingly ask that the plaintiffs' application introductive of suit, the claim for

$50000 in moral and punitive damages and the claim for $100000 for the payment of extrajudicial

costs be dismissed.

1. Procedural and legal context of the proceeding instituted before the Tribunal

6 It is useful here to explain the procedural and legal context in which the complainants before

the Commission des droits de la personne et des droits de la jeunesse (hereinafter, the "CDPDJ") have

been substituted for it in this proceeding.

1.1 Complaint filed with the CDPDJ by the Mouvement laique quebecois and Alain Simoneau

under section 74 of the Charter

7 The Mouvement laique quebecois' complaint was brought before the CDPDJ on March 28,

2007 on behalf of Alain Simoneau, under section 74 of the Charter, which provides that a complaint

can be brought by any person who believes he or she has been the victim of discrimination and, on

behalf of the victim, by an organization dedicated to the defence of human rights and freedoms.

8 In accordance with section 74 of the Charter, Alain Simoneau authorized the Mouvement

laique quebecois beforehand, as required, in a letter dated March 22, 2007, to file a complaint on his

behalf.

9 In a letter dated April 19, 2007, the CDPDJ informed the attorney for the Mouvement laique

quebecois that, without prejudging their merits, the allegations in the complaint were considered

sufficient for the Commission to pursue them in order to determine possible the avenues to take, i.e.

mediation or investigation.

1.2 CDPDJ's decision not to seek a remedy before a tribunal on Mr. Simoneau's behalf

10 After conducting an investigation of the complaint regarding the reciting of the prayer during

meetings of the municipal council of Ville de Saguenay, the CDPDJ adopted a resolution indicating

its intention to exercise its discretion not to seize a tribunal, despite the fact that it believed that the

evidence was sufficient to do so.

11 The CDPDJ notified Mr. Simoneau of the resolution in a letter dated May 13, 2008 and in-

dicated that, under section 84 of the Charter, it would be possible for the complainant himself to in-

stitute, at his own expense, a proceeding before the Human Rights Tribunal within 90 days of noti-

fication of the resolution.

12 The reasons for the CDPDJ's decision not to institute a proceeding itself before a tribunal were

mainly the following:

[TRANSLATION]

Considering that the Commission, taking into account the foregoing, believes that the evidence

is sufficient to submit the dispute to a tribunal;



Considering that, in this case, the Commission believes that it is not in the public interest to 
seize a tribunal of the present dispute, given that the Human Rights Tribunal recently handed 
down a ruling in a similar case and, in those circumstances, the complainant is in a position to 
defend his individual rights by himself;

[Emphasis added.]

13 Following that resolution, on July 30, 2008 the two complainants before the CDPDJ, Mr.
Simoneau (complainant and victim before the CDPDJ) and the Mouvement laIque quebecois (com-
plainant before the CDPDJ on behalf of Alain Simoneau), were substituted for the CDPDJ in order to
institute this proceeding before the Tribunal, in accordance with section 84 of the Charter.

1.3. Religious symbols and Tribunal's jurisdiction

14 The crucifix hangs on the side wall of the La Baie borough town hall room. It is about 28
inches high by 13 inches wide and is 5 inches thick. The Sacred Heart statue is in the front corner of
the Chicoutimi borough town hall room. It is 2 feet high by 1 foot wide and is 12 inches thick; it is
placed more than 9 feet from the floor.

15 The CDPDJ's resolution makes no mention of the issue of religious symbols in the two rooms
where the public meetings of Ville de Saguenay municipal council are held.

16 In the factual background prepared on February 21, 2008 by Michel Blais, CDPDJ investi-
gator, who testified before us, the following is stated in capital letters:

[TRANSLATION]

THE PARTIES WERE INFORMED THAT THE COMMISSION IS
NOT INVESTIGATING THE RELIGIOUS SYMBOLS [Emphasis added.]

17 Under the heading [TRANSLATION] "Reaction of the complainant", the following is stated
about Mr. Simoneau's reaction to the version provided by Mayor Tremblay to the CDPDJ investi-
gator:

[TRANSLATION]

He says that his freedom of conscience and religion is interfered with because the mayor con-
tinues to recite the prayer and that he is offended by the religious symbols at city hall. His at-
torney insists that we take note of the symbols despite the fact that we informed the parties that
the Commission was not investigating the religious symbols. [Emphasis added.]

18 Although the question was not raised or argued at the hearing, the Tribunal would like to make
a few comments about the jurisdiction it believes it has to dispose of the question of the presence of
religious symbols in the rooms where public meetings of the municipal council take place. Although
the procedural context of the management of the complaint concerning the question of the religious
symbols is not within the application framework of the Court of Appeal ruling in Menard v. Rivet,2 the
Tribunal believes it has jurisdiction to hear that question and dispose of it.

19 Menard v. Rivet established that the Tribunal's jurisdiction depends on the conclusions of the
Commission's investigation, once the complaints have been screened. The Court of Appeal ruled that
a complainant can seek an individual remedy before the Tribunal under section 84 of the Charter only



in cases where, although it finds a complaint to be founded, the CDPDJ exercises its discretion and

decides not to seize the Tribunal of it.

20 But this is not a situation in which the Tribunal's ratione materiae jurisdiction would be set

aside following a CDPDJ decision concluding that the complaint is not founded or that there is in-

sufficient evidence. In this case, the CDPDJ decided not to have the allegations about the religious

symbols undergo the investigation process. That decision was made at a stage prior to the investiga-

tion, at a point that, as the Court of Appeal indicated in Menard v. Rivet:

[TRANSLATION]

. . . according to section 77, further to an examination of a preliminary nature likely to precede 

the investigation, a complaint can be rejected with notification of the parties.' [Emphasis

added.]

21 Without, however, giving the reasons for its decision, the CDPDJ then merely informed the

parties that it would not investigate one of the aspects of discrimination alleged by the complainant.

Failure to notify the parties of, and give the reasons for, that decision, despite the insistence of the

complainant invoking in that regard the violation of a right,' does not meet the requirements of section

77 of the Charter. According to that provision, when the CDPDJ refuses or ceases to act in favour of

the victim, its decision must "state in writing the reasons on which it is based and indicate any remedy

that the commission may consider appropriate; it shall be notified to the victim and the complainant".

But the Commission did not proceed that way in this case.

22 Hence, the Tribunal's jurisdiction must be confirmed as regards the presence of religious

symbols in the rooms where the public sittings of the municipal council are held, particularly since

that issue is closely tied to the issue of the reciting of the prayer in those rooms. That issue must

therefore be resolved on the basis of considerations related to:

(1) meaningful and genuine access to justice;

(2) the rule of proportionality of the proceedings; and

(3) the reasonableness and appropriateness of the solution envisioned.

23 In order to ensure the proper administration of justice, the Tribunal cannot deprive individuals

of the protection afforded by the Charter, in this case the right protected under section 11. Considering

the principles of access to a competent tribunal, the Tribunal must favour an interpretation aimed at

making the law apparent, rather than depriving a citizen of a remedy based on a right recognized by

the Charter.

24 The Tribunal believes that a conclusion compelling the complainant to apply to another au-

thority for a ruling on a question of the same nature, closely tied to the question of which is it seized,

would be essentially prejudicial to the complainant, bring the CDPDJ's complaint management sys-

tem into disrepute and be a solution wholly unadapted to the rule of proportionality of the proceed-

ings. What is more, the parties in no way raised that limitation on the Tribunal's jurisdiction, and

examined the witnesses and argued at length on the question. The members of the division of the

Tribunal even travelled at the request of the defendants in order to see the religious symbols in the

rooms where the public meetings of the municipal council of Ville de Saguenay take place.



25 To act otherwise and dismiss that part of the application and the evidence adduced before the
Tribunal would run counter to the principles of access to justice and of proportionality between the
nature and purpose of the application and the complexity of the dispute, as the legislator provided in
article 4.2 of the Code of Civil Procedure.'

26 Therefore, the Tribunal believes that, not only can it rule on whether the religious symbols in
the rooms where the prayer is recited and the public meetings of the municipal council of Ville de
Saguenay take place are discriminatory, but in the context described earlier, it also has a duty to do so
as requested by the plaintiffs and not contested by the defendants.

1.4 Municipal bylaw on the reciting of the prayer, and opinion of the Attorney General of
Quebec

27 As regards the dispute at bar, the text of the prayer as worded at the time Mr. Simoneau's
complaint was filed was not provided for in a bylaw. The prayer recited since the merger of the mu-
nicipalities, particularly during the municipal meeting of December 4, 2006, until the adoption of the
new bylaw in 2008, was as follows:

[TRANSLATION]

O God, eternal and almighty, from Whom all power and wisdom flow, we are assembled here
in Your presence to ensure the good of our city and its prosperity.

We beseech You to grant us the enlightenment and energy necessary for our deliberations to
promote the honour and glory of Your holy name and the spiritual and material happiness of
our city.

Amen.

28 The wording of the prayer was changed, at the November 3, 2008 sitting, by bylaw
VS-R-2008-40, amending internal bylaw VS-2002--39 of the council of Ville de Saguenay. The
bylaw amended bylaw VS-2002-39 through the addition of article 16.1, which reads as follows:

[TRANSLATION]

ARTICLE 16.1. -- As soon as the person chairing the meeting enters the council chamber, the
council members who wish to do so rise in order to say the traditional prayer, which reads as
follows:

"Almighty God, we thank You for the many favours that You have granted Saguenay and
its citizens, including freedom, opportunities for development and peace. Guide us in our
deliberations as members of the municipal council and help us to be well aware of our
duties and responsibilities. Grant us the wisdom, knowledge and understanding that will
enable us to preserve the advantages that our city enjoys, so that everyone can benefit
from them and we can make wise decisions.

Amen."

In order to enable the members of the council and the public who do not wish to
participate in the reciting of the prayer to take their places in the room, the chair of



the meeting will declare the council sitting open two minutes after the reciting of
the prayer ends.

29 According to section 52 of the Charter, a tribunal can make a law or bylaw that violates the
prescriptions of the Charter inoperative:

52. No provision of any Act, even subsequent to the Charter, may derogate from
sections 1 to 38, except so far as provided by those sections, unless such Act ex-
pressly states that it applies despite the Charter.

30 Since the plaintiffs' application introductive of suit was filed with the Tribunal before the
adoption of bylaw VS-R-2008-40, they amended their application and their factum in order to ask the
Tribunal to declare that bylaw inoperative and invalid, as they consider it discriminatory.

31 A declaration of invalidity is an important conclusion to be reached only if the public au-
thority has had an opportunity to justify before the tribunal the merits of the law or bylaw impugned.

In that regard, apart from the fact that Ville de Saguenay is a defendant in this case, the plaintiffs sent

a notice to the Attorney General of Quebec, in accordance with article 95 of the Code of Civil Pro-
cedure. That article provides, in particular, that a regulation cannot be declared invalid or inoperative
by a Quebec tribunal unless the Attorney General has received beforehand a notice in accordance

with that article.

32 However, in this case, the Attorney General chose not to appear to contest the merits of the

plaintiffs' application.

2. Facts as adduced

...omitted...

3. Questions in dispute

193 To dispose of this dispute, the Tribunal basically must answer the following questions:

o`bylaWVS-R:tbbg-46aopted by the-niliniapArc"Ouriail 0 aguenay-
the reciting of the prayer by Mayor Jean. Tremblay at public municipal council
sittings and the exhibiting of religious symbols such as the crucifix and the Sacred
Heart statue in the rooms where the council's public sittings take place interfere
with Alain Simoneau's right to full and equal recognition and exercise of his
freedom of conscience and religion, without discrimination based on religion
thereby violating sections 3, 4, 10, 11 and 15 of the Charter of human rights an

2. If so, did Ville de Saguenay municipal council and Mayor Jean Tremblay establish
a defence consistent with the Charter?

3. Should the Tribunal conclude that there is unjustified discriminatory interference
with Mr. Simoneau's rights, what remedies are appropriate?
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Application by Trinity Western University (TWU) and Volkenant for judicial review of a decision by

the Law Society of Upper Canada denying accreditation to TWU's proposed law school. TWU was a

private post-secondary institution in British Columbia founded on religious principles that provided

an evangelical Christian post-secondary education. TWU stated that regardless of its religious

foundation, it was committed to maintaining a campus environment that encouraged intellectual

freedom on social, political and religious issues. TWU's approach to community development was

expressed in a Community Covenant, a code of conduct that encouraged or discouraged certain be-

haviour based on evangelical Christian notions of Biblical teaching and morality. The Covenant

prohibited sexual intimacy that violated the sacredness of marriage between a man and a woman.

Unmarried individuals were expected to live chaste, celibate lives. TWU did not prohibit admission to

lesbian, gay, bisexual or transgendered (LGBTQ) students and the Covenant prohibited any forms of
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discrimination or prejudice. TWU did, however, prohibit admission to its law school if a student
refused to sign the Community Covenant. TWU sought accreditation of its law school in Ontario. The
Law Society's benchers voted to refuse accreditation. The applicants sought judicial review with an
order declaring the Law Society's decision invalid and approving TWU's application for accredita-
tion.

•
HELD: Application dismissed C:MattCf*.a$.:tOrteWa c't•tras .ft:04$0tia. 00$S.. The Law
Society's jurisdiction in considering TWU's accreditation request was not limited to consideration of
the public interest in standards related to the competence of lawyers. The decision by the Law Society
interfered with the applicants' rights to freedom of religion. However, in reaching its decision in
furtherance of its statutory authority, the Law Society engaged in a reasonable and proportionate
balancing of the Charter protections at issue, which included the rights of its current and future
members to equal access to membership on a merit basis. The Community Covenant operated in a
discriminatory fashion by requiring individuals to adhere to a particular view and belief system in
order to attend TWU. The discriminatory effect inherent in the Covenant extended to LGBTQ stu-
dents and those who preferred a common law relationship to the institution of marriage. The Law
Society was entitled, in the exercise of its statutory mandate, to refuse to accredit TWU's law school
based on the discriminatory nature of the Covenant. The decision did not preclude TWU from
opening a law school that required students to sign its Covenant. It remained a fact that TWU was able
to promote its beliefs without coercing others into forsaking their true beliefs in order to have an equal
opportunity to a legal education. No other Charter infringement was established.
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The following judgment was delivered by

1 THE COURT:-- On April 24, 2014, the elected Benchers of the respondent, the Law Society of

Upper Canada, voted to deny accreditation to the law school that the applicant, Trinity Western

University ("TWU"), proposed to create. As a consequence of that decision, the applicants bring this

application for judicial review by which they seek an order declaring that the respondent's decision

was unauthorized and otherwise invalid and approving TWU' s application for accreditation of its

proposed law school or, in the alternative, an order setting aside the respondent's decision and re-

mitting the matter back to the respondent to be re-heard by Convocation in accordance with this

court's reasons.

2 We should say at the outset that, notwithstanding the alternative relief formally sought in the

Notice of Application for Judicial Review, the applicants were clear, during the course of their

submissions, that they did not wish to have this matter remitted back to the respondent for a fresh

decision. The applicants fairly expressed the view that, if they were successful, they much preferred

this court to make the determination that the applicants say that the respondent should have made. In

that way, there would be a measure of finality to the matter and the issue could move forward, either

for TWU's plans or for any further appeal of the matter.

3 With that said, we begin by setting out the factual background.

I: The factual background

...omitted...

II: The standard of review

33 Before turning to the central issue raised by this application, we will address the issue of the

appropriate standard of review. Initially, that appeared to be unnecessary, since, in their main factum,

the applicants took the position that the standard of review is reasonableness. The same position was

taken by the respondent. All of the intervenors, save for The Justice Centre for Constitutional Free-

doms, either asserted that the standard of review is reasonableness or were silent on the issue. Only

The Justice Centre for Constitutional Freedoms took the position that the appropriate standard of

review is correctness.

34 However, in their reply factum, the applicants reversed their original position that the ap-

propriate standard of review is reasonableness, and asserted that the appropriate standard of review is

correctness. The professed reason for this reversal of position was the fact that, in the interim, the

Supreme Court of Canada had released its decision in Mouvement quebecois v. Saguenay

(City) [2015] S.C.J. No. 16, that the applicants contend changed the legal landscape on this issue.

35 We do not agree that the decision in Saguenay substantively changed the appropriate legal

principles that are to be applied to the question of the applicable standard of review as were set out in

great detail in Dunsmuir v. New Brunswick [2008] 1 S.C.R. 190. Indeed, the decision in Saguenay
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expressly adopts the principles from Dunsmuir. The majority in Saguenay did apply the correctness
standard to one question that arose in that case, that is, "the scope of the state's duty of neutrality that
flows from freedom of conscience and religion" (para. 51) as it arose in the context of that appeal. As
we shall explain, that question of general importance does not arise in this case. Consequently, and for
the following reasons, we conclude that the standard of review applicable to the respondent's decision
is reasonableness.

36 The applicants first submit that the standard of review is correctness because the issue that
was before the respondent for determination was a general question of law that is of importance to the
legal system and that falls outside the particular expertise of the respondent. We do not accept that
submission. While the issue may raise a general issue of law, as most issues involving Charter rights
will do in the broadest sense, the decision that the respondent was called upon to make was not one of
general application. It was specific to the context of the regulation of the legal profession in Ontario,
the historical background to the respondent's role as the regulator of the legal profession, and the
statutory authority under which the respondent operates as that regulator. As we shall develop more
fully, when we get to the central question, the respondent's decision depends very much on that spe-
cific context for its determination. It is an issue that did not allow for only one conclusion but, rather,
required the respondent to consider a number of different factors in arriving at a decision that was
consistent with the particular authority that the respondent was statutorily mandated to exercise. It
was the type of decision that was described by the majority in Bruker v. Marcovitz, [2007] 3 S.C.R.
607 at para. 2:

Determining when the assertion of a right based on difference must yield to a more pressing
public interest is a complex, nuanced, fact-specific exercise that defies bright-line application.

37 In making its decision, the respondent was required to follow the statutory authority that was
given to it by the Law Society Act pursuant to which it is directed to exercise "its functions, duties and
powers" in the public interest and to maintain and advance the cause of justice and the rule of law. The
respondent was uniquely qualified to determine how the public interest, as it relates to the regulation
of the legal profession in this Province, would be best advanced. Its conclusion, in that regard, should
normally be evaluated on a standard of reasonableness, as the decision in Saguenay itself points out.
At para. 46 of that decision, Gascon J. said, in part:

... the Court noted that, on judicial review of a decision of a specialized administrative tribunal
interpreting and applying its enabling statute, it should be presumed that the standard of review
is reasonableness [citations omitted].

38 That presumptive approach is reflected in other decisions of the Supreme Court of Canada,
notably Dunsmuir and, more recently, Dore v. Barreau du Quebec, [2012] 1 S.C.R. 395. In Dore, for
example, the court said, at para. 48:

This case, among others, reflected the increasing recognition by this Court of the distinct ad-
vantage that administrative bodies have in applying the Charter to a specific set of facts and in
the context of their enabling legislation (see Conway,2010 SCC 22 at paras. 79-80).

39 The decision in Dore also identified the danger inherent in a conclusion that just because
Charter rights are implicated in a decision, a standard of review of correctness must be adopted. In
refuting that suggestion, the court said, at para. 51:
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The alternative - adopting a correctness review in every case that implicates Charter values -
will, as Prof. Mullan noted, essentially lead to courts "retrying" a range of administrative de-
cisions that would otherwise be subjected to a reasonableness standard: [quotation omitted].

40 As the decision in Saguenay also points out, it is important not to apply an overly broad
characterization to questions posed as being ones of general legal interest. At para. 48, Gascon J. said:

As LeBel and Cromwell JJ. pointed out in Mowat (at para. 23), however, it is important to resist
the temptation to apply the correctness standard to all questions of law of general interest that
are brought before the Tribunal: [quotation omitted].

nature of the question that was before the respondenfroidaeirraigGhal d
ferent answers to be given, not only different answers at the time but different answers at different
times when the question might arise. It is also a question that might allow for different answers anion;
different profeSsions, who operate under different statutory and regulatory regimes

42 The reality is that the analysis required for the decision involves a weighing of competing
interests in the overall context of the impact of any decision on the legal profession in Ontario and the
obligation of that profession to serve the public interest. The respondent has special expertise, de-
veloped over two centuries, in legal education and the licensing of lawyers. The respondent is
uniquely qualified to consider those interests in the context of the competing Charter rights, as they
arose in this case. As the court said in Dore, at para. 47:

An administrative decision-maker exercising a discretionary power under his or her home
statute, has, by virtue of expertise and specialization, particular familiarity with the competing
considerations at play in weighing Charter values.

43 On the issue of the respondent's expertise, we should mention the argument, advanced by the
applicants, that, because the respondent sought a legal opinion on this matter, that fact, in effect,
amounts to an acknowledgement by the respondent of its lack of expertise to address the question. It
is difficult to give much credence to that argument. Many administrative tribunals, who are well
recognized as being expert tribunals, have legal advice and advisors available to them. Indeed, some
expert tribunals have independent counsel assigned to them and the hearings that they conduct. For
example, an Inquiry Committee of the Canadian Judicial Council has independent counsel. It would
be difficult to conclude that, as a consequence, the Inquiry Committee is then demonstrating that it
lacks the expertise to investigate the proper conduct of judges.

44 We will address one final argument put forward by the applicants in support of their conten-
tion that a standard of review of correctness ought to apply to the respondent's decision. The appli-
cants assert that the fact that the respondent did not give any reasons for its decision means that this .
court should not afford any deference to the decision and should, consequently, apply the correctness
standard. We note that this argument was first raised at the hearing of this application. It was not
raised in either the applicants' main factum or in their reply factum. Indeed, notwithstanding the
various criticisms that were levelled by the applicants at the respondent's decision in their written
material, at no point was the absence or adequacy of reasons raised as a complaint.

45 The situation here is, of course, different than the normal situation where this court is asked to
review a tribunal's decision. In the normal situation, the tribunal will constitute a panel of persons that
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will hear a matter and then render a decision. In that instance, reasons are to be expected and are
normally given. Here we have a "tribunal" that consisted of forty elected Benchers and eight lay
Benchers, who reached their decision in Convocation by way of a vote, after speeches were delivered
both for and against the proposed resolution. The decision in this case was, consequently, not the
result of the normal deliberative process of a tribunal but, rather, is more akin to the decisions reached
by elected bodies such as Parliament, Provincial Legislatures and municipal councils.

46 That said, we acknowledge that it was still open to the respondent to provide reasons for its
decision.' In this case, the respondent chose not to provide such reasons but to allow the record, the
speeches made by the Benchers who spoke on the issue, and the vote, to represent the reasons. In
fairness, we should note that the respondent received legal advice that it could proceed in that fashion.
While it might have been preferable for the respondent to have provided reasons, given the nature of
the question being decided, it is difficult to be overly critical of the respondent for not proceeding in
that fashion. The respondent is not, after all, to be held to a standard of perfection.

47 In respect of this submission, we would note three points, all of which can be drawn from the
Supreme Court of Canada's decision in Newfoundland and Labrador Nurses' Union v. The New-
foundland and Labrador (Treasury Board), [2011] 3 S.C.R. 708. First, is that the adequacy of reasons
is not a stand-alone basis for quashing a decision. As the court said, at para. 14:

It is a more organic exercise -the reasons must be read together with the outcome and serve the
purpose of showing whether the result falls within a range of possible outcomes.

48 Second, and as we shall develop a bit further below, reasons are not always required: New-
foundland Nurses at para. 20. Third, where reasons are not given, or are not viewed as adequate, the
court should first seek to supplement the reasons "before it seeks to subvert them" (para. 12). This
exercise includes the court looking at the record in order to assess the reasonableness of the decision.
As the court said, in Newfoundland Nurses at para. 15:

This means that courts should not substitute their own reasons, but they may, if they find it
necessary, look to the record for the purpose of assessing the reasonableness of the outcome.

49 In the absence of reasons, what is important, when considering the appropriate standard of
review, is whether it is possible for this court, on a review, to understand the basis upon which the
decision was reached, and the analysis that was undertaken in the process of reaching that decision.
We have no difficulty in concluding that this court can achieve that understanding on the record that is
before us.

50 We would add that an elected body that reaches a decision, which is then the subject of a
judicial review, does not lose the right to have its decision adjudicated on a reasonableness standard
just because there are no reasons for a court to review. Indeed, given the democratic process that is
inherent in reaching such a decision, it is likely unrealistic to expect that reasons will be provided.
This point was directly addressed in Catalyst Paper Corp. v. North Cowichan (District), [2012] 1
S.C.R. 5 where McLachlin C.J.C. said, at para. 29:

Formal reasons may be required for decisions that involve quasi-judicial adjudication by a
municipality. But that does not apply to the process of passing municipal bylaws. To demand
that councillors who have just emerged from a heated debate on the merits of a bylaw get to-
gether to produce a coherent set of reasons is to misconceive the nature of the democratic
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process that prevails in the council chamber. The reasons for a municipal bylaw are tradition-
ally deduced from the debate, deliberations and the statements of policy that give rise to the
bylaw.

51 We conclude, therefore, that the appropriate standard of review is reasonableness.




